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Federal Regulations. 


The Office of the Federal Register. 
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1. The regulatory process, with a focus on the Federal 
Register system and the public's role in the 
development of regulations. 

2. The relationship between the Federal Register and Code 
of Federal -Regulations. 

3. The important elements of typical Federal Register 
documents. 

4. An introduction to the finding aids of the FR/CFR 
system. 
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necessary to research Federal agency regulations which 
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WASHINGTON, DC 
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Office of the Federal Register 
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WASHINGTON, DC 
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Presidential Documents 


Proclamation 6279 of April 23, 1991 
Mother’s Day, 1991 


By the President of the United States of America 
A Proclamation 


The beloved American humorist, Will Rogers, once said, “Mothers are the 
only race of people that speak the same tongue. A mother in Manchuria could 
converse with a mother in Nebraska and never miss a word.” It was a remark 
made with the wry, good-natured wit that was Rogers’ trademark. Yet beneath 
his lighthearted humor was a telling observation about human nature—and 
about the nature of motherhood in particular. 


The language of motherhood is indeed universal. It is the language of uncondi- 
tional love, spoken throughout history by mothers of every race and every 
walk of life. Expressed most often through acts of selflessness and generosity, 
that great love can be read in a mother’s eyes, which reveal untold depths of 
tenderness, worry, and pride in her children. It can be heard in her voice as 
she soothes a crying infant, as she gives instruction and encouragement to an 
older child, and as she inquires about the well-being of the young adult who 
has ventured out on his or her own. Most of all, that great love is communicat- 
ed by example. 


In the silent language of motherhood, any two mothers may offer each other 
empathy and reassurance just by exchanging a knowing glance or smile. Yet 
while the language of motherhood is universal, it is also profoundly intimate, 
as personal and mysterious as the bond between a woman and the child she 
has carried in her womb. We seldom understand the depth of a parent’s love 
until we have youngsters of our own—then our mother’s lessons and example 
speak to us with renewed clarity and meaning. Indeed, her words often echo 
in our hearts as we rear our own children and experience for ourselves the 
singular joys, frustrations, and concerns that have always been a part of 
parenting. As we advance in years, we also begin to recognize the extent of 
our mother’s influence upon our character and conduct; reflecting on her many 
gifts to us—from her firm moral guidance and discipline to her patience and 
forgiveness—we begin to comprehend the truth that led Abraham Lincoln to 
declare: “No man is poor who has had a godly mother.” 


With love of untold strength, mothers nourish and enrich the lives of their 
children and fortify the tender bonds of family life. In so doing, they also 
strengthen our communities and Nation. Thus, on this occasion, we gratefully 
honor all those women who, by virtue of giving birth or through adoption or 
marriage, are mothers. 


On this day especially and on every day of the year, let us convey through 
word and deed our love for our mothers and our appreciation for all that they 
have given us. Whether we share those heartfelt sentiments in person, across 
the miles, or through loving memory, we cannot say too often: “Thanks, Mom, 
for everything.” 
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[FR Doc. $1-10079 
Filed 4-24-91; 2:28 pm] 
Billing code 3195-0i-M 


In grateful recognition of the contributions that mothers make to their families 
and to the Nation, the Congress, by a joint resolution approved May 8, 1914 (38 
Stat. 770), has designated the second Sunday in May each year as “Mother's 
Day” and requested the President to call for its appropriate observance. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim that Sunday, May 12, 1991, be observed as 
Mother's Day. I urge all Americans to express their love and respect for their 
mothers on this day; to reflect upon the importance of motherhood to our 
families and Nation; and to ask for God’s blessing upon both. I also direct 
Federal officials to display the flag of the United States on all Federal 
buildings, and I encourage all citizens to display the flag at their homes and 
other suitable places on that day. 


IN WITNESS WHEREOF, I have hereunto set my hand this 23 day of April, in 
the year of our Lord nineteen hundred and ninety-one, and of the Independ- 
ence of the United States of America the two hundred and fifteenth. 


Rig Bunt 
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DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
7 CFR Part 1944 


Self-Help Technical Assistance Grants 
AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Final rule; technical 
amendments. 


SUMMARY: The Farmers Home 


Administration (FmHA) corrects a final 
rule published October 16, 1990 (55 FR 
41828). In this final rule several words 
were incorrectly used in the text of 7 
CFR part 1944, subpart I. The intent of 
this action is to correct these errors. 
EFFECTIVE DATE: April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Betsy McDaniel, Senior Loan Specialist, 
Special Program Branch, Single Family 
Housing Processing Division, USDA/ 
FmHA, 14th and Independence Avenue 
SW., Washington, DC 20250, telephone 
(202) 475-4209. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 7 CFR Part 1944 


Grant programs—Housing and 
community development, Rural housing, 
Reporting requirements, Nonprofit 
organizations. 


7 CFR part 1944 is amended as 
follows: 


PART 1944—HOUSING 
1. The authority for part 1944 
continues to read as follows: 
Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 7 
CFR 2.23; 7 CFR 2.70. 
§ 1944.407 [Amended] 
2. In § 1944.407{a), the phrase “cost 


equivalent per unit” is changed to “cost 
per equivalent unit”. 
§ 1944.411 [Amended] 

3. In § 1944.411(d), the reference to 
“Form FmHA 400-1, ‘Equal Opportunity 
Agreement’” is replaced by “Form 
FmHA 400-4, ‘Assurance Agreement’ ”. 

4. In § 1944.411(f), the word 
“Constitutional” is replaced by 
“Construction”. 


§ 1944.417 [Amended] 

5. In § 1944.417(b) introductory text, 
the reference to “Exhibit C” is replaced 
by “Exhibit B”. 

§ 1944.422 [Amended] 

6. In § 1944.422 introductory text, the 
word “biannually” is replaced by 
“biennially”. 

Dated: March 22, 1991. 

La Verne Ausman, 

Administrator, Farmers Home 
Administration. 

[FR Doc. 91-9684 Filed 4-25-91; 8:45 am} 
BILLING CODE 3410-07-m 


NUCLEAR REGULATORY 
COMMISSION 


" 40 CFR Parts 20, 21, and 73 


RIN 3150-AD88 


Change in Commercial Telephone 
Number for Region V 


AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to indicate a change in the 
commercial telephone number for the 
NRC's Region V Office located in 
Walnut Creek, California. These 
amendments are necessary to inform the 
public of these administrative changes 
to NRC regulations. 

EFFECTIVE DATE: April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
David L. Meyer, Chief, Regulatory —~ 
Publications Branch, Division of 
Freedom of Information and 
Publications Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-492-7086. 


Federal Register 
Vol. 56, No. 81 
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SUPPLEMENTARY INFORMATION: The 
commercial telephone number for the 
NRC’s Region V Office has been 
changed, effective immediately. This 
notice is being published to inform the 
public of the change in the commercial 
telephone number. 

Because these amendments deal with 
agency practice and procedures, the 
notice and comment provisions of the 
Administrative Procedure Act do not 
apply under 5 U.S.C. 553(b)(A). Good 
cause exists to dispense with the usual 
30-day delay in the effective date 
because the amendments are of a minor 
and administrative nature concerning a 
change in a telephone number. 


Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this rule 
is the type of action described in 
categorical exclusion 10 CFR 51.22{c}{2). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
final rule. 


Paperwork Reduction Act Statement 


This final rule contains no information 
collection requirements and therefore is 
not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501, et seq.). 


List of Subjects 
10 CFR Part 20 


Byproduct material, Criminal penalty, 
Licensed material, Nuclear materials, 
Nuclear power plants and reactors, 
Occupational safety and health, 
Packaging and containers, Radiation 
protection, Reporting and recordkeeping 
requirements, Special nuclear material, 
Source material, Waste treatment and 
disposal. 


10 CFR Part 21 


Nuclear power plants and reactors, 
Penalty, Radiation protection, Reporting 
and recordkeeping requirements. 


10 CFR Part 73 


Criminal penalty, Hazardous 
materials—transportation, Incorporation 
by reference, Nuclear materials, Nuclear 
power plant and reactors, Reporting and 
recordkeeping requirements, Security 
measures. 





| 18264 » 


For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR parts 20, 21; and 
73. 


PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION 


1. The authority citation for part 20 
continues to read in part as follows: 


Authority: Sec. 161, 68 Stat. 948, as 
amended (42 U.S.C. 2201); sec. 201, 88 Stat. 
1242, as amended (42 U.S.C. 5841). * * * 


Appendix D [Amended] 


2. In Appendix D to part 20, in the 
third column, the commercial telephone 
number for the NRC Region V Office 
(Walnut Creek, CA) is revised from 
“(415) 943-3700" to “(415) 975-0200". The 
FTS number “(FTS) 463-3700” should be 
removed. 


PART 21—REPORTING OF DEFECTS 
‘AND NONCOMPLIANCE 


3. The authority citation for part 21 
continues to read in part as follows: 


Authority: Sec. 161, 68 Stat. 948, as 
amended {42 U.S.C. 2201); sec. 201, 88 Stat. 
1242, as amended (42 U.S.C. 5847). * * .* 


§ 21.2 [Amended] 


4. In footnote.1 to § 21.2, the 
commercial telephone number for the 
NRC Region V- Office (San Francisco) is 
revised from “(415) 943-3700” to (415) 
975-0200”. 


PART 73—PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 


5, The authority citation for part 73 
continues to read in part as follows: 

Authority: Sec. 161, 68 Stat. 948, as 
amended (42 U.S.C. 2201); sec. 201, 88 Stat. 
1242, as amended (42 U.S.C. 5841). * * * 


Appendix A [Amended] 

-6. In appendix A to part 73, the 
commercial telephone number for the 
NRC Region V Office (Walnut Creek, 
CA) is revised from “(415) 943-3700" to 
(415) 975-0200". The FTS number “({FTS) 
463-3700" should be removed. 

Dated at Rockville, Maryland, this 15 day 
of April, 1991. 

For the Nuclear Regulatory Commission. 
James L. Blaha, 

Acting Executive Director for Operations. 
[FR Doc. 91-9792 Filed 4-25- 91; 8:45 am] 
BILLING CODE 7590-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 90-NM-293-AD; Amdt. 39-6985] 


Airworthiness Directives; Aerospatiale 
Model ATR42-300 and ATR42-320 
Series Airplanes 


AGENCY: Fedeal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Aerospatiale 
Model ATR42-300 and ATR42-320 
series airplanes, which requires the 
installation of a reinforcing plate on 
Stringer 14 at Frame 25. This _ 
amendment is prompted by fatigue 
testing by the manufacturer which has 
identified fatigue damage in the landing 
gear bay area in line with Frame 25 and 
Stringer 15. This condition, if not 
corrected, could result in collapse of the 
main landing gear. 

EFFECTIVE DATE: June 3, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Aerospatiale, 316 Route de Bayonne, 
31060 Toulouse, Cedex 03, France. This 
information may be exaimined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 


Lind Avenue SW., Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Gary Lium, Standardization Branch, 
ANM-113; telephone (206) 227-1112. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain Aerospatiale Model ATR42-300 
and ATR42-320 series airplanes, which 
would require the installation of a 
reinforcing plate on Stringer 14 at Frame 
25, was published in the Federal 
Register on February 1, 1991 (56 FR 
3983). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 


comments were received in response to™ 


the proposal. 

The economic analysis paragraph, 
below, has been revised to increase the 
specified hourly labor rate from $40 per 
manhour (as was cited in the preamble 
to the Notice) to $55 per manhour. The 
FAA has determined that it is necessary 
to increase this rate used in calculating 
the cost impact associated with AD 
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activity to account for various 
inflationary costs in the airline industry. 

Paragraph B. of the final rule has been 
revised to specify the current procedure 
for submitting request for approval of 
alternative methods of compliance. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither significantly increase the 
economic burden on any operator nor 
increase the scope of the rule. 

It is estimated that 56 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 80 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $55 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$246,400. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me.by the Administrator, 
the Federal-Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 
1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; ~ 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, : 
January 12; 1983); and 14 CFR 11.89. 
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§ 39.13. [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Aerospatiale: Applies to Model ATR42-300 
and ATR42-320 series airplanes, Serial 
Numbers 3 though 151, certificated in any 
category. Compliance is required as 
indicated, unless previously 
accomplished. 


To prevent collapse of the main landing 
gear, accomplish the following: 

A. Prior to the accumulation of 10,060 
landings, or within 30 days after the effective 
date of this Ad, whichever occurs later, 
install a reinforcing plate on Stringer 14 at 
Frame 25, in accordance with Aerospatiale 
Service Bulletin ATR42-53-0043, Revision 3, 
dated October 30, 1990. 

B. An alternative method of compliance.or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 


Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager, Standardization 
Branch, ANM-113. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obain copies upon request to 
Aerospatiale, 316 Route de Bayonne, 31060 
Toulouse, Cedex 03, France. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington, 

This amendment becomes effeciive June 3, 
1991. 

Issued in Renton, Washington, on April 16, 
1991. 


Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 91-9925 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 90-NM-251-AD; Amdt. 39- 
6984] 


Airworthiness Directives; Boeing 
Model 737 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment supersedes 


an existing airworthiness directive (AD), 
applicable to Boeing Model 737-300 and 
-400 series airplanes, which currently 
requires the inspection of the left and 
right outboard flap inboard track 


forward support fitting attach nuts and 
bolts for proper installation, and the 
replacement, if necessary, of titanium 
bolts and aluminum nuts with steel 
parts. This condition, if not corrected, 
could result in separation of the 
outboard flap from the airplane, which 
could adversely affect controllability. 
This action adds eight airplanes to the 
applicability of the rule. This 
amendment is prompted by information 
from the manufacturer which indicated 
that additional airplanes were not 
inspected for the proper nuts before they 
left the factory. 

EFFECTIVE DATE: June 3, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington, 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Thomas Rodriguez, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120§; telephone (206) 227-2779. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
90-14-04, Amendment 39-6643 (55 FR 
26425, June 28, 1990), applicable to 
Boeing Model 737 series airplanes, to 
require inspection of the left and right 
outboard flap inboard track forward 
support fitting attach nuts and bolts and 
the replacement, if necessary, of 
titanium bolts and aluminum nuts with 
steel parts on eight additional airplanes, 
was published in the Federal Register on 
December 19, 1990 (55 FR 52052). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supported the rule as 
proposed. 

The Air Transport Association (ATA) 
of America commented on behalf of its 
members. One member operator 
requested that the compliance time be 
extended because, as proposed, it would 
impose a heavy economic burden on this 
operator’s daily operation and would 
result in scheduling disruptions. This 
operator also noted that the compliance 
time should be consistent with AD 90- 
24-04; Amendment 39-6809 (55 FR 47846, 
November 16, 1990), ‘which requires 
inspection for improper bolts in the 
same area. The FAA does not concur. 
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The compliance time determined by the 
FAA is not based on any individual 
operator’s scheduling convenience, but 
on the safety impact to the flying public. 
Furthermore, the compliance time for 
AD 90-24-04 was based on a failure rate 
of H-11 bolts that may have been 
installed in the outboard flap inboard 
track support fitting. The compliance 
time for this amendment was based on a 
determination that the titanium bolts 
and aluminum nuts installed in the 
outboard flap inboard track support 
fitting have an understrength problem. 

Another member requested that the 
proposed rule be clarified to indicate 
that the BACB30US{ ) bolts, listed in the 
NPRM, are made of Inconel, and are an 
acceptable bolt replacement for the 
A286 CRES Steel bolt. The FAA concurs 
and the final rule has been clarified 
accordingly. 


The ATA requested that the proposed 
rule should amend, not supersede, the 
existing AD. The ATA stated that the 
supersedure. would not serve any useful 
purpose since no additional work is 
required for the airplanes already 
modified in accordance with the existing 
AD; supersedure will require operators 
now in compliance with AD 90-14-04 to 
change their paperwork to reflect the 
new AD number. The FAA does not 
concur. The FAA's policy in this regard 
is that when an AD requires a 
substantive change in its applicability, 
inspection requirements, method of 
compliance, etc., the “old” AD is to be 
superseded by being removed from the 
system and a new AD added. The FAA 
considers that adding airplanes to the 
applicability constitutes a substantive 
change. 


Paragraph G. of the final rule has been 
revised to specify the current procedure 
for submitting requests for approval of 
alternative methods of compliance. 

The economic analysis paragraph, 
below, has been revised to increase the 
specified hourly labor rate from $40 per 
manhour (as was cited in the preamble 
to the Notice) to $55 per manhour. The 
FAA has determined that it is necessary 
to increase this rate used in calculating 
the cost impact associated with AD 
activity to account for various 
inflationary costs in the airline industry. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither significantly increase the 
economic burden on any operator nor 
increase the scope of the rule. 





There are approximately 770 Model 
737-300 and —400 series airplanes of the 
affected design in the worldwide fleet. It 
is estimated that 347 airplanes of U.S. 
registry, including the additional 4 
airplanes addressed in this action, will 
be affected by this AD, that it will take 
approximately 57 manhours per airplane 
to accomplish the required actions, and 
that the average labor cost will be $55 
per manhour. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $1,087,845; 
the total cost impact of this AD, relative 
to the 4 airplanes added to the 
applicability of the rule, is estimated to 
be $12,540. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 42291; (2} is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354{a}, 1421 and 1423; 


49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 fAmended] 

2. Section 39.13 is amended by 
superseding Amendment 39-6643 (55 FR 
26425, June 28, 1990), AD 90-14-04, with 
the following new airworthiness 
directive: 


Boeing: Applies to Model 737-300 and —400 
series airplanes, line numbers 1001 
through 1769 and 1771, as listed in Boeing 
Alert Service Bulletin 737-57A1202, 
Revision 1, dated April 26, 1990, 
certificated in any category. Compliance 
is required as indicated, unless 
previously accomplished. 

To prevent separation of the outboard flap 
from the airplane, accomplish the following: 

A. For airplanes line numbers 1001 through 
1762: Within the next 30 days after August 25, 
1989 (the issuance date of Telegraphic AD 
T89-18-51}, inspect the bolts used to secure 
the track forward support fitting of the 
inboard tracks to determine the bolt head 
designation. 

B. If a bolt ether than Boeing part numbers 
BACB30LE6 or BACB30LE7 (A286 CRES 
steel), or BACB30US6 er BACB30US7 
(Inconel), is found installed as a result of the 
inspection required by paragraph A. of this 
AD, prior to further flight, replace it with a 
proper bolt and nut in accordance with 
Boeing Alert Service Bulletin 737-57A1202, 
dated August 24, 1989, or Revision 1, dated 
April 26, 1990. 

C. For airplanes line numbers 1001 through 
1762, within the next 1,500 cycles er 6 months 
after August 6, 1990 (the effective date of 
amendment 39-6643}, whichever occurs first, 
visually or eddy current inspect the nuts used 
to secure the track forward support fitting of 
the inboard track to determine nut material, 
in accordance with Boeing Alert Service 
Bulletin 737-57A1202, dated August 24, 1989, 
or Revision 1, dated April 26, 1990. 


Note: Inspection of the nuts must be 
accomplished even if the part numbers of the 
bolts were previously determined to be 
correct. 

D. If a nut other than A286 CRES steel, 
Boeing part number BACN10HR, is found 
installed as a result of the inspection required 
by paragraph C. of this AD, prior to further 
flight, replace it with a proper nut in 
accordance with Boeing Alert Service 
Bulletin 737-57A1202, dated August 24, 1989, 
or Revision 1, dated April 26, 1990. 

E. For airplanes line numbers 1763 through 
1769 and 1771: Within the next 1,500 cycles or 
6 months after the effective date of this 
Amendment, whichever occurs first, visually 
or eddy current inspect the nuts used to 
secure the track forward support fitting of the 
inboard track to determine the‘nut material, 
in accordance with Boeing Alert Service 
Bulletin 737-57A1202, dated August 24, 1989, 
or Revision 1, dated April 26, 1990. 

F. If a nut other than A286 CRES steel, 
Boeing part number BACN10HR, is found 
installed as a result of the inspection required 
by paragraph E. of this AD, prior to further 
flight, replace it with a proper nut in 
accordance with Boeing Alert Service 
Bulletin 737-57 A1202, dated August 24, 1989, 
or Revision 1, dated April 26, 1990. 

G. An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO). 
FAA, Transport Airplane Directorate. 


Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
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then send it to the Manager, Seattle Aircraft 
Certification Office. 


H. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 te 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 96124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., Renton, 


Washington. 

This amendment supersedes Amendment 
39-6643, AD 90-14-04. 

This amendment becomes effective June 3, 
1991. 


Issued in Renton, Washington, on April 16, 
991. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doe. 91-9924 Filed 4-25-91; 8:45 am} 
BILLING CODE 4910-13-M 


14 CFR Part 71 


[Airspace Docket No. 90-ACE-18] 


Designation of Transition Area; 
Monett, MO 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: The nature of this Federal 
action is to designate a 700-foot 
transition area at Monett, Missouri, to 
provide controlled airspace for aircraft 
executing a new instrument approach 
procedure to the Monett, Missouri, 
Municipal Airport, utilizing the Neosho 
VORTAC as a navigational aid. 
EFFECTIVE DATE: 090 u.t.c., July 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Lewis G. Earp, Airspace Specialist, 
System Management Branch, Air Traffic 
Division, ACE-530, FAA, Central 
Region, 601 East 12th Street, Kansas 
City, Missouri 64106, Telephone (816) 
426-3408. 
SUPPLEMENTARY INFORMATION: 


History 


On February 5, 1991, the FAA 
published a Notice of Proposed 
Rulemaking which would amend 
§ 71.181 of part 71 of the Federal 
Aviation Regulations so as to designate 
a transition area at Monett, Missouri (56 
FR 4584). Interested persons were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No objections were received as a result 
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of the Notice of Proposed Rulemaking. 
Except for editorial changes, this 
amendment is the same as that 
proposed in the Notice. 

Section 71.181 of part 71 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6G, dated September 4, 
1990. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations designates 
a 700-foot transition area at Monett, 
Missouri. To enhance airport usage, a _ 
new instrument approach procedure is 
being developed for Monett Municipal 
Airport, Monett, Missouri, utilizing the 
Neosho VORTAC as a navigational aid. 
This navigational aid will offer new 
navigational guidance for aircraft 
utilizing the airport. The establishment 
of a new instrument approach procedure 
based on this navigational aid entails 
designation of a transition area at 
Monett, Missouri, at and above 700 feet 
above ground level within which aircraft 
are provided air traffic control service. 
Transition areas are designed to contain 
instrument flight rules (IFR) operations 
in controlled airspace during portions of 
the terminal operation and while 
transiting between the terminal and en 
route environment. The intended effect 
of this action is to ensure segregation of 
aircraft using the approach procedure 
under IFR from other aircraft operating 
under visual flight rules (VFR). This 
action will change the airport status 
from VFR to IFR. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 


current. Therefore, this regulation—(1) is - 


not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation 
as the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
Adoption of the Amendment 


Accordingly, pursuant:to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 


(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


[Airspace Docket No. 90-ACE-18] 


§ 71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 


Monett, Missouri [Revised] 


That airspace extending upward from 700 
ft. above the surface within a 5-mile radius of 
the Monett Municipal Airport (lat. 
36°54’30"N., long. 90°01'00’’W.); and within 2 
miles each side of Neosho VORTAC 079° 
radial, extending from the 5-mile radius area 
to 8 miles west of the Monett Airport. 

Issued in Kansas City, Missouri, on April 
12, 1991. 

Clarence E. Newbern, 

Manager, Air Traffic Division, Central 
Region. 

[FR Doc. 91-9919 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 90-ACE-17] 


Designation of Transition Area— 
Kingman, KS 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: The nature of this Federal 


action is to designate a 700-foot 
transition area at Kingman, Kansas, to 
provide controlled airspace for aircraft 
executing a new instrument approach 
procedure to the Kingman, Kansas, 
Municipal Airport, utilizing the 
Hutchinson VORTAC as a navigational 
aid. 

EFFECTIVE DATE: 0901 u.t.c., July 25, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Lewis G. Earp, Airspace Specialist, 
System Management Branch, Air Traffic 
Division, ACE-530, FAA, Central 
Region, 601 East 12th Street, Kansas 
City, Missouri 64106, Telephone (816) 
426-3408. 

SUPPLEMENTARY INFORMATION: 


History 


On February 5, 1991, the FAA 
published a Notice of Proposed 
Rulemaking which would amend 
§ 71.181 of part 71 of the Federal 
Aviation Regulations so as to designate 


19257 


a transition area at Kingman, Kansas (56 
FR 4584). Interested persons were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No objections were received as a result 
of the Notice of Proposed Rulemaking. 
Except for editorial changes, this 
amendment is the same as that 
proposed in the Notice. 

Section 71,181 of part 71 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6G, dated September 4, 
1990. 


The Rule 


This amendment to part 71 of the - 
Federal Aviation Regulations designates 
a 700-foot transition area at Kingman, 
Kansas. To enhance airport usage, a 
new instrument approach procedure is 
being developed for the Kingman 
Municipal Airport, Kingman, Kansas, 
utilizing the Hutchinson VORTAC as a 
navigational aid. This navigational aid 
will offer new navigational guidance for 
aircraft utilizing the airport. The 
establishment of a new instrument 
approach procedure based on this 
navigational aid entails designation of a 
transition area at Kingman, Kansas, at 
and above 700 feet above ground level 
within which aircraft are provided air 
traffic control service. Transition areas 
are designed to contain instrument flight 
rules (IFR) operations in controlled 
airspace during portions of the terminal 
operation and while transiting between 
the terminal and en route environment. 
The intended effect of this action is to 
ensure segregation of aircraft using the 
approach procedure under IFR from 
other aircraft operating under visual 
flight rules (VFR). This action will 
change the airport status from VFR to 
IFR. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. Therefore, this regulation—(1) is 
not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation 
as the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. 





39258: 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
Adoption of the Amendment 


amended as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 


1. The authority citation for part-71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354{a), 
1510; Executive Order 10854; 49 U.S.C. 
106{g} (Revised Pub. L. 97-449, January 
12, 1983); 14 CFR 11.69. 


$71181 [Amended] 

2. Section 71.1861 is amended as 
follows: 
Kingman, Kansas 

That airspace extending upward from 700 
ft. above the surface within a 5-mile radius of 
the Kingman Municipal Airport flat. 
37°40'00"N.., long. 98°0721”W.)}; and within 2.5 
miles each side of the Hutchinson, Kansas 
VORTAC 204° radial, extending from the 5- 
mile radius area to 13 miles narth of the 
Kingman Airport, excluding that airspace that 
overlies the Hutchinson, Kansas transition. 
area. 

Issued in Kansas City, Missouri, on April 8, 
1992. 
Billy G. Peacock, 
Acting Manager, Air Traffic Division, Centrat 
Region. 
[FR Doc. 91-9920 Filed 4-25-91; 8:45 am} 
BILLING CODE 4910-13-™ 


14 CFR Part 97 
[Docket No. 26531; Amdt. No. 1450] 


Standard Instrument Approach 
Procedures; Miscellaneous 


Amendments 


AGENCY: Federal Aviation 
Administration (FAA}, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 


airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

bates: Effective: An effective date for 
each SIAP is specified in the 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31, 1980, and reapproved 
as of Jarruary 1, 19682. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue SW., 

Washi DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SEAP, 


For Purchase— 
Individual SIAP copies may be obtained 
from 


1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 


By Subscription— 


Copies of all SEAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures Standards 
Branch (AFS-420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue SW., 
Washington, DC 20591; telephone (202} 
267-8277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97} 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs]. The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incerporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
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special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 

ts is unnecessary. The 
provisions of this amendment state the 
affected CFR {and FAR} sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
on the date of publication and contains 
separate SIADs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as.an action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SLAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs}. In developing these 
SIAPs, the TERPS criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1) is not a “major 
rule under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and-Procedures (44 
FR 11034; February 26, 1979}; and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
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reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Approaches, Standard instrument, 
Incorperation by reference. 

Issued in Washington, DC, on April 12, 
1991. 
Thomas C. Accardi, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 97 of the Federal 
Aviation Regulations (14 CFR part 97} is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.m.t. on the dates 
specified, as follows: 

1. The authority citation for part 97 
continues to read as follows: 


PART 97—{ AMENDED] 


Authority: 49 U.S.C. 1348, 1354{a), 1421 and 
1510; 49 U.S.C. 106(g) (Revised Pub. L. $7-449, 
January 12, 1983); and 14 CFR 11.49{b){2). 


2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35 [Amended] 

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAYV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


* * © Effective July 25, 1991 


’ Zanesville, OH—Zanesville Muni, VOR/DME 
RWY 4, Amdt. 1, Cancelled 

Zanesville, OH—Zanesville Muni, VOR RWY 
4, Amdt. 6 

Zanesville, OH—Zanesville Muni, VOR RWY 
22, Amdt. 3 

Zanesville, QH—Zanesville Muni, NDB-A, 
Amdt 1 


* * * Effective june 27, 1991 
Beloit, WH—Beloit, VOR-A, Amdt. 5 


* © * Effective May 30, 1991 


Colorade Springs, CO—City of Colorado 
Springs Muni, NDB RWY 35, Amdt. 25 

Colorado Springs, CO—City of Colorado 
Springs Muni, ILS RWY 17, Amdt. 4 

Ft. Myers, FL—Page Field. VOR RWY 5. 
Amdt. 8, Cancelled 

Ft. Myers, FL—Page Field, VOR RWY 13, 
Amdt. 7, Cancelled 

New Smyrna Beach, FL—Massey Ranch 
Airpark, NDB RWY 18, Orig. 

—— Beach, FL—NDB RWY 29. 
Amdt. 1 


Ocean City, MD—Ocean City Muni, LOC 
RWY 14, Orig. 

Motley, MN—Morey Fish House, VOR RWY 
9, Amdt. 1, Cancelled 

Dexter, MO—Dexter Muni, NDB RWY 36, 
Orig. 

Osage Beach, MO—Linn Creek-Grand Glaize 
Meml, VOR RWY 32, Amdt. 4 

Belmar/Farmingdale, NJ—Alaire, LOC/DME 
RWY 14, Orig. 

Rock Hill, SC—Rock Hill Municipal/Bryant 
Field, VOR-A, Amdt. 8 

Rock Hill, SC—Rock Hill Municipal/Bryant 
Field, VOR/DME-B, Amdt. 3 

Big Spring, TK—Big Spring MC Mahon- 
Wrinkle, VOR/DME RWY 17, Amdt. 7 

Big Spring, TX—Big Spring MC Mahon- 

Wrinkle, VOR/DME RWY 35, Amdt. 7 

Tacoma, WA—Tacoma Narrows, ILS RWY. 
17, Amdt. 7 

Tacoma, WA—Tacoma Narrows, NDB RWY 
35, Amdt. 4 


* © °* Effective May 2, 1991 

Keene, NH—Dillant-Hopskins, LOC RWY 2, 
Amdt. 1 

Charlotte, NC—Charlotte/Douglas Intl, ILS 
RWY 18L, Amdt. 1 

° * © Effective April 9, 1991 

Orangeburg, SC—Orangeburg Muni, VOR 
RWY 5, Amdt. 3 

Orangeburg, SC—Orangeburg Muni, NDB 
RWY 5, Amdt. 3 

* * * Effective April 5, 1991 

Birmingham, AL—Birmingham, ILS RWY 5, 
Amdt. 39 

* * * Effective April 4, 1991 


Lawrenceville, GA—Gwinnett County- 
Briscoe Field, NDB RWY 25, Amdt. 1 

Lawrenceville, GA—Gwinnett County- 
Briscoe Field, VOR/DME RWY 7, Amdt. 1 


* © ° Effective March 29, 1990 


Denver, CO—Front Range, NDB RWY 26. 
Admt. 1 


[FR Doc. 91-9922 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-13-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


14 CFR Part 1211 


Extraterrestrial Exposure 


AGENCY: National Aeronautics and 
Space Administration (NASA). 
ACTION: Final rule. 


sumMARyY: NASA is removing 14 CFR 


part 1211 since it has served its purpose 
and is no louger in keeping with current 
policy. 

EFFECTIVE DATE: April 26, 1991. 
ADDRESSES: Office of Space Science and 
Applications, Code S, NASA 
Headquarters, Washington, DC 20546, 
FOR FURTHER INFORMATION CONTACT: 
Kathryn S. Schmoll, 202-453-1410. 


List of Subjects in 14 CFR Part 1211 


measures, Space transportation and 
exploration. 
PART 1211—[REMOVED] 

14 CFR part 1211 {consisting of 
$§ 1212.100 through 1211.108) is hereby 
removed and reserved. 
Richard H. Truly, 
Administrator. 
[FR Doc. 91-9904 Filed 4-25-91; 3:45 am] 
BILLING CODE 7510-01-M 


DEPARTMENT OF THE TREASURY 
Customs Service 


19 CFR Part 148 
[T.D. No. 91-35] 


Registration of Personal Effects To Be 
Taken Abroad 


AGENCY: U.S. Customs Service, 
Department of the Treasury. 


ACTiOw: Final rule. 


SUMMARY: The U.S. Customs Service is 
amending its regulations to permit 
distribution of blank copies of the 
Customs Registration Form used by 
travelers to register foreign-made 
articles which they are taking with them 
when they travel outside the United 
States. Prior to this amendment, 
travelers could not obtain blank copies 
of this form. Because all merchandise of 
foreign origin is subject to a Customs 
duty, travelers should register foreign- 
made goods with Customs before 
departing the United States. This will 
facilitate identification of the goods 
upon the traveler's return and exempt 
them from duty assessment. This 
amendment is being made to help 
eliminate delays and frustrations which 
are sometimes encountered when many 
travelers complete the form at an airport 
just prior to departure. 

EFFECTIVE DATE: April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Linda Walfish, Office of Inspection and 
Control, (202) 566-9425. 
SUPPLEMENTARY INFORMATION: 


Background 


All merchandise of foreign origin 
imported into the United States is 
subject to a customs duty unless it has 
been specifically exempted from this 
duty. Under § 148.1{a)}, Customs 
Regulations (19 CFR 148.1{a)}}, any 
person, except a nonresident seaman, 
airman, or person engaged in similar 
employment, whe intends to take effects 





of foreign origin abroad may register 
such articles before departure from the 
United States in order to facilitate their 
identification on return to the United 
States. Only articles of foreign origin 
having serial numbers or other 
distinctive, permanently affixed unique 
markings can be registered. 

Under § 148.1(b), travelers desiring to 
register articles of foreign origin must 
present the articles to a Customs officer 
and, at that time, complete a Customs 
Form 4457. After the Customs officer has 
examined the articles and verified their 
description, he will sign the form and 
return it to the applicant for 
presentation on return of the articles. A 
Customs Form 4455, “Certificate of 
Registration,” could be required in 
instances when Customs Form 4457 will 
not adequately serve the purpose of 
registration. 

In 1982, when Customs last revised its 
regulations governing the use of 
Customs Form 4457, there was concern 
that fraudulent use of the form could 
seriously jeopardize revenue collection. 
That was the rationale for the 
requirement that the traveler present the 
articles to be registered before being 
issued the form. 

Customs has reevaluated that 
position, and has determined that 
Customs Form 4457 may now be made 
available to travelers upon their request 
in advance of their arrival at the 
Customs office. By permitting travelers 
to fill out Customs Form 4457 prior to 
their arrival at a Customs office, delays 
and frustrations encountered while 
travelers attempt to fill out the 
registration forms at the Customs offices 
will be eliminated, or at least, greatly 
reduced. The good will generated and 
savings in time and personnel 
requirements will significantly outweigh 
any potential for fraudulent use of the 
form. Travelers will still have to present 
both the properly prepared form and the 
articles being registered to the Customs 
officer in order to have the form 
validated. The form will have to be 
signed in the presence of the Customs 
officer. All other existing requirements 
regarding the registration of foreign 
made articles will remain unaffected by 
this amendment. 

Travelers will be able to obtain a 
blank Customs Form 4457 and 
instructions for preparing the form by 
visiting, telephoning, or writing to any 
Customs office and requesting that a 
copy of the form be given or sent to 
them. It is also anticipated that travel 
ayencies will obtain blank forms and 
instruction sets for their clients. 

The Customs Service believes that 
this change will benefit both the 
traveling public and Customs by 


eliminating an unnecessary delay in the 
departure process for travelers, speeding 
processing for both travelers and 
Customs officers, and reducing the 
number of officers needed in the 
registration area. 


Inapplicability of Notice and Delayed 
Effective Date 


Because this amendment relaxes an 
administrative requirement, pursuant to 
section 553(b)(B) of the Administrative 
Procedure Act, no notice of proposed 
rulemaking or public procedure is 
necessary. For the same reason, a 
delayed effective date is inappropriate. 


Regulatory Flexibility Act 


Pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that the 
amendment will not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, it 
is not subject to the regulatory analysis 
or other requirements of 5 U.S.C. 603 
and 604. 


Executive Order 12291 


This document does not meet the 
criteria for a “major rule” as specified in 
E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


Drafting Information 


The principal author of this document 
was Peter T. Lynch, Regulations and 
Disclosure Law Branch, U.S. Customs 
Service. However, personnel from other 
offices participated in its development. 


List of Subjects in 19 CFR Part 148 


Customs duties and inspection, 
Imports, Personal declarations and 
exemptions. 


Part 148, Customs Regulations (19 CFR 
part 148) is amended as set forth below: 


PART 148—PERSONAL 
DECLARATIONS AND EXEMPTIONS 


1. The general authority citation for 
part 148, Customs Regulations (19 CFR 
148), continues to read as follows: 


Authority: 19 U.S.C. 66, 1496, 1624. The 
provisions of this part, except for subpart C, 
are also issued under General Note 8, 
Harmonized Tariff Schedule of the United 
States, 19 U.S.C. 1202; 


* * * * * 
2. Section 148.1 is amended by 


revising paragraph (b) to read as 
follows: 


§ 148.1 Registration of effects to be taken 
abroad. 
* * * * * 

(b) Procedures for registration. 
Applicants for registration of articles of 


fs. 
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foreign origin shall present the articles, 
together with a completed, but unsigned, 
Customs Form 4457, which may be 
obtained in advance of departure, to a 
Customs officer. After the Customs 
officer has examined the articles and 
verified their description, he shall have 
the applicant sign the form. The 
Customs officer shall then sign the form 
and return it to the applicant for 
presentation on return of the articles. 
Customs form 4455 may be required in 
any case in which Customs form 4457 
will not adequately serve the purpose of 
registration. 

Approved: March 29, 1991. 
Carol Hallett, 
Commissioner of Customs. 


John P. Simpson, 

Acting Assistant Secretary of the Treasury. 
[FR Doc. 91-9827 Filed 4-25-91; 8:45 am] 
BILLING CODE 4820-02-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Social Security Administration 
20 CFR Part 416 

[Regulations No. 16] 

RIN 0960-AC51 


Supplemental Security Income for the 
Aged, Blind, and Disabled; Interim 
Assistance Provisions 


AGENCY: Social Security Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: These final regulations reflect 
changes in interim assistance policy 
resulting from section 9110 of the 
Omnibus Budget Reconciliation Act of 
1987; Public Law 100-203, which 
amended section 1631(g) of the Social 
Security Act (the Act). This provision 
extends interim assistance 
reimbursement (IAR) to assistance 
provided by a State to an individual for 
a month or months the individual's 
supplemental security income (SSI) 
benefits and/or federally administered 
State supplementary payments are 
suspended or terminated, if it is 
determined subsequently that the 
individual was eligible for such benefits 
or payments for such months. These 
final regulations also clarify our policy 
to provide that a State may be 
reimbursed only on a prorated basis for 
assistance provided to an individual for 
the initial month of eligibility for SSI 
benefits and for the month his or her SSI 
benefits are reinstated after a period of 





‘Federa¥ Register /' Vol. 56, No.‘61'f Friday, April'26; 1991 / ‘Rules’ and Regulations 


suspension or termination. The effects of 
these final regulations are to increase 
State IAR in cases of reinstatement of 
SSI after suspension and to decrease 
State IAR in those cases of first 
eligibility where we prorate the IAR. 
EFFECTIVE DATE: April 26, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Duane Heaton, Office of Regulations, 
Social Security Administration, 6401 
Security Boulevard, Baltimore, MD 
21235, (301} 965-8470. 
SUPPLEMENTARY INFORMATION: 
Provisions of the Regulations 

Section 1631(g) of the Act, before 
amendment, authorized the Social 
Security Administration (SSA) to make 
the first payment of SSI benefits and/or 
State supplementary payments 
(including retroactive payments, if any) 
due an individual to a State or political 
subdivision as reimbursement for 
interim assistance furnished on behalf of 
the individual by the State if: The State 
had entered into an IAR agreement with 
SSA; the individual had signed an IAR 
authorization form approved by SSA 
and the State permitting such payment 
of benefits to the State; and the 
individual had received interim 
assistance during the period his or her 
SSI application was pending. Under 
these final regulations SSA, upon 
written authorization by an individual, 
will reimburse the State from the 
retroactive SSI benefits and/or State 
supplementary payments due the 
individual for interim assistance 
provided to the individual while the 
individual’s SSI benefits and/or State 
supplementary payments were 
suspended or terminated, if it is 
determined subsequently that he or she 
was eligible for such benefits and/or 
payments for such month or months (the 
posteligibility period). Reimbursement 
will include only amounts payable for 
months for which an authorization is 
effective. A separate IAR authorization 
for each posteligibility period is required 
for this reimbursement to enable the 
SSA district or branch office to 
distinguish the posteligibility 
authorization from a prior authorization 
relating to the individual's initial claim. 

In order to avoid confusion about 
what constitutes interim assistance for 
months when the SSI benefit is subject 
to proration, we have modified the 
definition of interim assistance in 
§ 416.1902. The change makes it clear 
that interim assistance means 
assistance furnished by the State 
beginning with the day an individual 
applies and is eligible for SSI benefits, 
or with the day for which SSI eligibility 
is reinstated after a period of suspension 


or termination, rather than with the 
month for which his or her eligibility 
begins. Consequently, under this 
definition, the assistance amount 
payable by a State for a full month will 
be prorated to determine the amount of 
IAR in the same fashion as is the SSI 
benefit under § 416.421. 

This clarification in our interim 
assistance policy will eliminate the 
ambiguity under which some States 
have not prorated the assistance amount 
payable for a full month for the month of 
initial eligibility or reeligibility for SSI 
benefits. While we recognize that this 
clarification may result in less 
reimbursement to those States that have 
not prorated interim assistance, we 
believe the legislative history of [AR 
reasonably indicates that Congress 
intended for States participating in LAR 
to be reimbursed only for assistance 
paid for periods that overlap the periods 
for which the SSI benefits subsequently 
are paid. (See 120 Cong. Rec. 20967-68 
(1974).) Thus, our definition of interim 
assistance would require all 
participating IAR States, in determining 
their LAR, to prorate the assistance 
amount payable for a full month for the 
initial month of eligibility for SSI 
benefits as well as the month for which 
eligibility is reinstated after periods of 
suspension or termination. SSA follows 
the proration rules in § 416.421 to 
prorate SSI benefits and the States will 
prorate for reimbursement purposes in 
the same manner. Thus, under our 
policy, for the initial month of eligibility 
or reeligibility, States may be 
reimbursed for assistance provided 
individuals only for those days in the 
month for which it is determined 
subsequently that the individuals are 
eligible for SSI benefits. 


Public Comments 


These final regulations were 
published as a notice of proposed 
rulemaking (NPRM) on February 8, 1990 
(55 FR 4438). The NPRM provided for a 
60-day comment period. We received 
one comment on the NPRM from a city 
human resource administration. The 
following summarizes and responds to 
the comment. 

Comment: The statute states that 
interim assistance begins with the 
month of application or with the first 
month for which terminated or 
suspended SSI benefits were reinstated. 
Thus, to prorate interim assistance by 
regulation conflicts with the statute. 

Response: We do not agree that to 
prorate interim assistance conflicts with 
the statute. The legislative history of the 
interim assistance provision reveals that 
Congress intended States to reimburse 
themselves only for assistance 


‘sis 


payments they furnish for the period 
that overlaps the period for which SSI 
benefits are payable. Senator Long, then 
Chairman of the Senate Finance 
Committee, in his statements on the 
floor, explained that the interim 
assistance provisions would authorize 
the withholding from the initial SSI 
check, upon authorization by the 
individual, of “an amount sufficient to 
reimburse the State for any interim 
payments it may have made to him in 
lieu of SSI benefits for which he was 
eligible but which had not yet been 
processed.” (120 Cong. Rec. 20,967-68 
(1974)). 

As a result of proration, SSI benefits 
for an initial month of eligibility or a 
month after a month or more of 
ineligibility are to be paid at a reduced 
rate proportionate to the number of days 
in the month that the individual is 
eligible for benefits. Thus, it would 
appear that properly reimbursable 
interim assistance should also be 
prorated since, consistent with 
legislative intent, such amount would 
appear to be the only assistance 
furnished by the State that would have 
been paid “in lieu of SSI benefits for 
which * * * (the individual) was 
eligible.” 

Accordingly, we are declining to 
withdraw the rules based on the 
commenter’s belief that they conflict 
with the statute. We are adopting the 
rules as proposed. 


Regulatory Procedures 
Executive Order No. 12291 


The Secretary has determined that 
this is not a major rule under the terms 
of Executive Order 12291 because no 
additional program costs are 
contemplated, administrative costs are 
less than $1 million, and the threshold 
criteria for a major rule are not 
otherwise met. Therefore, a regulatory 
impact analysis is not required. 


Paperwork Reduction Act of 1980 


These final regulations impose no new 
reporting or recordkeeping requirements 
subject to Office of Management and 
Budget clearance. 


Regulatory Flexibility Act 


We certify that these final regulations 
will not have a significant economic 
impact on a substantial number of small 
entities because they affect only 
individuals and States. Therefore, a 
regulatory flexibility analysis as 
provided in Public Law 96-354, the 
Regulatory Flexibility Act, is not 
required. 
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(Catalog of Federal Domestic Assistance 
Program No. 93.807, Supplemental Security 
Income Program) 


List of Subjects in 20 CFR Part 416 


Administrative Practice and 
Procedure, Aged, Blind, Disability 
benefits; Public assistance programs, 
Supplemental Security Income. 


Dated: December 5, 1990. 
Gwendolyn S. King, 
Commissioner of Social Security. 
Approved: March 27, 1991. 
Louis W. Sullivan, 
Secretary of Health and Human Services. 
For the reasons set out in the 
preamble, part 416 of Chapter III of title 
20 of the Code of Federal Regulations is 
amended as set forth below: 


PART 416—[AMENDED] 


1. The authority citation for subpart S 
of part 416 continues to read as follows: 


Authority: Secs. 1102 and 1631 of the Social 
Security Act; 42 U.S.C. 1302 and 1383. 


2. Section 416.1901 is amended by 
revising paragraph (a) to read as 
follows: 


§ 416.1901 Scope of subpart S. 


(a) General. This subpart explains 
that we may withhold your SSI benefit 
and/or State supplementary payments 
and send them to the State (or a political 
subdivision of the State) as repayment 
for interim assistance it gave you while 
your application for SSI was pending, or 
while your SSI benefits were suspended 
or terminated if you are subsequently 
found to have been eligible for such 
benefits. Before we will do this, the 
State must have entered into an interim 
assistance agreement with us 
authorizing such reimbursement, and 
you must have given written 
authorization for us to repay the State 
(or a political subdivision of the State). 
* * * * * 

3. Section 416.1902 is amended by 
revising the definitions of 
“Authorization”, “Interim assistance”, 
and “SSI benefit payment” to read as 
follows: 


§ 416.1902 Definitions. 


* * * * * 


Authorization means your written 
permission, in a form legally acceptable 
to us and to the State from which you 
received interim assistance, for use to 
withhold the appropriate SSI benefit 
payment and send it to the State. 

Interim assistance means assistance 
the State gives you, including payments 
made on your behalf to providers of 
goods or services, to meet basic needs, 
beginning with the day of the month you 


apply for SSI benefits and are eligible 
for them, and ending with, and 
including, the month your SSI benefit 
payments begin, or assistance the State 
gives you beginning with the dayfor . 
which your eligibility for SSI benefits is 
reinstated after a period of suspension 
or termination and ending with, and 
including, the month the Secretary 
makes the first payment of benefits 
following the suspension or termination 
if it is determined subsequently that you 
were eligible for benefits during that 
period. It does not include assistance 
the State gives to cr for any other 
person. If the State has prepared and 
cannot stop delivery of its last 
assistance payment to you when it 
receives your SSI benefit payment from 
us, that assistance payment is included 
as interim assistance to be reimbursed. 
Interim assistance does not include 
assistance payments financed wholly or 
partly with Federal funds. 

SSI benefit payment means your 
Federal benefit and any State 
supplementary payment made by us to 
you on behalf of a State (see subpart T 
of this part) which is due you at the time 
we make the first payment of benefits or 
when your benefits are reinstated after 
suspension or termination. Advance 
payment, as defined in § 416.520, 
payment based upon presumptive 
disability or presumptive blindness, as 
defined in § 416.931, or certain payments 
made under the administrative 
immediate payment procedure, are not 
considered SSI benefit payments for 
interim assistance purposes. 

* * * * * 

4. Section 416.1906 is amended by 
revising paragraph (a) to read as 
follows: 


§ 416.1906 When your authorization is in 
effect. 
* * * * * 

(a) We make the first SSI benefit 
payment on your initial application for 
benefits or, in the case of an 
authorization effective for a period of 
suspense or termination, until the initial 
payment following the termination or 
suspension of your benefits. 


* * * * * 


[FR Doc. 91-9951 Filed 4-25-91; 8:45 am] 
BILLING CODE 4190-29-M 

Food and Drug Administration 

21 CFR Parts 510 and 555 


Animal Drugs, Feeds, and Related 
Products; Change of Sponsor 


AGENCY: Food and Drug Administration 


HHS. 


Federal Régister / Vol.‘56,No.°81'/ Friday, Aptil'26, 1991°/ Roles arid Régulations 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA).is amending the 
animal drug regulations to reflect a 
change of sponsor for a new animal drug 
application (NADA) from MLK. : 
Laboratories, Inc. (formerly McKesson 
Laboratories, Inc.), to John J. Ferrante. 
EFFECTIVE DATE: April 26, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Benjamin A. Puyot, Center for 
Veterinary Medicine (HFV-130), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, (301) 443- 
1414. 
SUPPLEMENTARY INFORMATION: John J. 
Ferrante, 11 Fairway Lane, Trumbull, CT 
06611, informed FDA of acquiring NADA 
65-137 from M.K. Laboratories, Inc. 
(formerly McKesson Laboratories, Inc.), 
Bridgeport, CT 06602, through their 
trustee, Thomas M. Germain, 410 
Asylum St., Hartford, CT 06103. The 
NADA, originally approved November 
19, 1968, provides for use of 100- and 
250-milligram chloramphenicol 
(Amphicol-V) capsules to treat dogs. 
The regulations are amended in 21 CFR 
510.600(c) by removing McKesson 
Laboratories, Inc., because the firm is no 
longer sponsor of any approved 
NADA’s; by adding John J. Ferrante as a 
new sponsor; and in 21 CFR 
555.110b(c)(2)(ii) by removing “000022” 
and adding “058034” to reflect the new 
sponsor. 


List of Subjects 
21 CFR Part 510 


Administrative practice and 
procedure, Animal drugs, Labeling, 
Reporting and recordkeeping 
requirements. 


21 CFR Part 555 
Animal drugs, Antibiotics. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR Parts 510 and 555 are amended as 
follows: 


PART 510—NEW ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 510 continues to read as follows: _ 

Authority: Secs. 201, 301, 501, 502, 503, 512, 
701, 706 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C..321, 331, 351, 352, 353, 
360b, 371, 376). _ ater otk 

2. Section 510.600 is amended in the 
table in paragraph (c)(1) by removing 
the entry “MeKesson Laboratories, Inc.,” 
and by alphabetically adding the entry 
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“John J. Ferrante,” and in the table in 
paragraph (c)(2) by removing the entry 
“000022” and by numerically adding 
entry “058034” to read as follows: 


§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 

(c) * * « 

(1) * a 2 


Firm name ard address 


John J. Ferrante, 11 Fairway Lane, 


(2) * * 


Firm name and address 


e 7 * * 


John J. Ferrante, 11. Fairway Lane, 
Trumbull, CT 06611 
e e 


PART 555—CHLORAMPHENICOL 
DRUGS FOR ANIMAL USE 


3. The authority citation for 21 CFR 
part.555 continues to read as follows: 


Authority: Sec. 512 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 360b). 


§555.110b. [Amended] 

4. Section 555.110b Chloramphenicol 
capsules is amended in paragraph 
(c)(2)(ii) by removing “000022” and 
inserting in its place “058034”. 

Dated: January 25, 1991. 

Robert C. Livingston, 

Director, Office of New Anima! Drug 
Evaluation Center for Veterinary Medicine. 
{FR Doc. 91-9915 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 558 
[Docket No. 86N-0451] 


New Animal Drugs for Use in Animal 
Feeds; Removal of Portions of 
Reguiation 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations by removing 
those portions of § 558.20 Drugs used in 
medicated feeds in use before January 1, 
1958, which are not otherwise listed; 


interim listing (21 CFR 558.20) pertaining 


‘to: (1) Butynorate (dibutyltin dilaurate), 


which is being codified to reflect a 
previously approved new animal drug 
application (NADA); (2) nitarsone, 
which has previously been codified and 
whose status is unchanged; and (3) 
neomycin, phenothiazine, and 
piperazine, which are not the subject of 
approved NADA's providing for their 
use as sole drug ingredients in Type A 
medicated articles or in Type B or C 
medicated feeds. Additionally, FDA is 
codifying certain uses of arsanilic acid 
to reflect a previously approved NADA, 
amending § 558.4 to reflect the removal 
of neomycin, phenothiazine and 
piperazine, and editorially revising 

§ 558.3 for increased clarity. 

Elsewhere in this issue of the Federal 
Register, FDA is reproposing to remove 
the remaining portions of § 558.20 
pertaining to arsanilic acid and 
arsanilate sodium. 

DATES: Effective May 28, 1991. After the 
effective date, any Type A medicated 
article that contains phenothiazine, 
piperazine, or neomycin as the sole drug 
ingredient and that is intended for use ia 
food-producing animals but that is not 
the subject of an approved NADA will 
be in violation of the Federal Food, 
Drug, and Cosmetic Act (the act) and 
subject to regulatory action, unless 
covered by a statutorily provided 
exception to the requirement of an 
approved NADA. In order to allow for 
an orderly phase-out, manufacture and 
distribution of such Type A medicated 
articles shall cease by August 26, 1991; 
the manufacture of medicated feeds 
(both Types B and C) from such Type A 
medicated articles and the distribution 
of such feeds shall cease by September 
23, 1991; and the use of medicated feeds 
(both Types B and C) containing such 
Type A medicated articles shall cease 
by November 22, 1991. 

FOR FURTHER INFORMATION CONTACT: 
William D. Price, Center for Veterinary 
Medicine (HFV-220), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, (301) 443-4438. 
SUPPLEMENTARY INFORMATION: 


I. Background 
In the Federal Register of December 


_ 18, 1986 (51 FR 45346), FDA proposed to 


s used in 
medicated feeds in use before January 1, 
1958, which are not otherwise listed; 
interim listing (21 CFR 558.20) because 
the section did not provide an 
appropriate basis upon which to 
approve medicated feed applications 
and because several of the drugs listed 
were not the subject of approved 
NADA's. 


remove § 558.20 Drug 


FDA promulgated § 558.20 as part of a 
final rule (51 FR 7382; March 3, 1986) 
revising the procedures and 
requirements concerning conditions of 
approval for the manufacture of animal 
feeds containing new animal drugs. 
Section 558.20 was intended to list, on 
an interim basis, new animal drugs that 
had been in use in animal feeds prior to 
1958 but that had not been codified in 
regulations published under section 
512{i) of the act (21 U.S.C. 360b{i)) (46 FR 
2456.at 2465, January 9, 1981; 48 FR 34574 
at 34580, July 29, 1983; 51 FR 7382 at 
7384, March 3, 1986). The drugs listed in 
§ 558.20 are arsanilate sodium, arsanilic 
acid, butynorate (dibutyltin dilaurate), 
neomycin, nitarsone, phenothiazine, and 
piperazine. 

Sections 512(a) (1) and (2), 501({a) (5) 
and (6), 402(a)(2)(D), and 301 of the act 
(21 U.S.C. 360b(a) (1) and (2), 351(a) (5) 
and (6), 342(a)(2)(D), and 331) forbid the 
use of a new animal drug in the 
manufacture of animal feed, and the 
marketing of an animal feed bearing or 
containing a new animal drug, unless 
FDA has approved: (1) An NADA for the 
drug for use in the feed, and; (2) a 
medicated feed application (MFA or 
FDA Form 1900) for the manufacture of 
the feed bearing or containing the drug, 
and the feed, its labeling, and its use 
conform to the conditions and 
indications of use of the NADA and the 
MFA. 

An MFA must contain, among other 
things, a reference to the “regulation” 
that is published under section 512(i) of 
the act and that reflects agency 
approval of the NADA covering the new 
animal drug with which the sponsor of 
the MFA wishes to manufacture the 
medicated feed. Section 512(i) was 
enacted in 1968 and provides that, when 
it approves an NADA, FDA must 
publish in the Federal Register a 
“regulation” codifying the approved 
conditions and indications of use of the 
new animal drug covered by the 
application. The rationale for publishing 
approved NADA's in the form of 
“regulations” was simply to compile in 
one place a master list of all approved 
animal drugs, and their conditions of 
use, for the convenience of medicated 
feed manufacturers who used such 
information to ascertain what premixes 
were approved for use in their animal 
feeds. Animal Drug Amendments of 
1967: Hearing on H.R. 3639 Before the 
Subcommittee on Public Health and 
Welfare of the House Committee on 
Interstate and Foreign Commerce, 90th 
Cong., ist sess. 43 (1967); see also 
statement by Rep. Nelsen, 109 Cong. 
Rec. 11498, 11500 (1963). Currently, there 
are no regulations published under 
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section 512(i) of the act fer butynorate, 
neomycin, phenothiazine, or piperazine 
or for certain wses of arsanilate sodium 
and arsanilic acid. 

FDA proposed to remove § 558.20 
based on its conclusion that the 

is inappropriate because it is 
nota under 
section 512{i) of the act and intended to 
reflect FDA approval of the use of a new 
animal drug in animal feed, and because 
there are no approved NADA’s for the 
use of neomycin, phenothiazine, or 
piperazine providing for their use as sole 
drug ingredient in the manufacture of 
Type A medicated articles or in Type B 
or'C medicated feeds. The agency alse 
proposed that the listing for each of 
these three drugs as a sole ingredient be 
removed from § 558.4[d) category Il. 
Finally, FDA propesed to: 

{1) Transfer the provisions for 
arsanilate sodium and arsanilic acid in 
§ 558.20 to §§ 558.60 and 558.62, 
respectively, to reflect the approval of 
. these dregs for the nses listed in 
§ 558.20; and 

{2} Establish new § 558.108 for 
butynorate to reflect its approved 
conditions of use. 

Nitarsone was to be removed from 
§ 558.20 because it is covered by an 
approved NADA and the subject of 
§ 558.369 Mitarsene, a tien 
published under section 512{i} of the act. 


II. Comments 


FDA received ‘six comments on the 
proposal. Comments were received from 
two industry associations and from four 
drug manufacturers. Additionally, FDA 
ee eee 
dated September 1, 1987, submitted 
behalf of Fleming Laboratories, 
Charlotte, NC, that requested that FDA 
reconsider its proposed removal of 
§ 558.20 insofar as the proposal applied 
to piperazine, or, alternatively, to “file” 
the petition as a comment on the 
proposed rule. FDA responded to the 
citizen petition by letter dated October 
16, 1987, stating that it would address 
the petition in the preamble to any final 
rule or in a Federal Register notice 
withdrawing the proposed rule. FDA's 
summary of and responses to the 
comments and the citizen petition 
follows: 

1. Two comments argued that FDA 
failed to provide a reasoned explanation 
of why § 556.29 should be removed. One 
of the comments claimed that the 
preamble to the proposed rule failed to 
meet the notice requirements of the 
Administrative Procedure Act and the 
agency's regulations, and argued that 
FDA should withdraw the proposal and 
reissue it for comment with.a clear and 


comprehensive explanation of FDA's 
reasons. 


FDA disagrees with these comments. 
In the preamble to the proposed rule {51 
FR 45347), the agency explained that 
§ 558.20 was intended to list on an 
interim basis new animal drugs that had 
been in use in animal feeds prior to 1958 
but that had not been codified in 
“regulations” published under section 
512(i) of the act. (See 46 FR 2465; 48 FR 
34580; ‘51 FR 7384}. The rationale for 
publishing § 558.20 was simply to 
compile in one place a master list of 
previously marketed Category I animal 
drags so that manufacturers conid 
identify in MFA's a regulation relating to 
the new animal drug ito be used in their 
medicated feed. However, § 558.20 is not 
a “regulation” published under section 
512(i} of the act, was published only as 
an interim listing, and was not intended 
to reflect agency approval af the use of 


FDA explained in the cuneniii to the 
proposed rule (51 FR 45347 {emphasis 
added)), “There are no FDA approvals 
for the use of neomycin, phenothiazine, 
or piperazine alone in animal feed.” For 
these reasons, the agency proposed to 
remove § 558.20. This explanation was 
clear and to the point and previded 
adequate notice of why FDA believed 
that § 558.20 should be removed, Indeed, 
as the comments discussed in 
paragraphs 3, 4, 5, 6,8, 9, and 15.of this 
preamble show, interested persons did 
not have any difficulty in understanding 
the basis of the proposed rule. 

2. Qne comment argued that if FDA 
intends te withdraw its approval of 
phenothiazine by revoking § 558.20, it 
must provide an opportunity for a 
hearing in accordance with section 
512[e) of ‘the act. 

FDA disagrees with the comment, 
which proceeds from a false premise to 
a faulty conclusion. The agency has 
never approved an NADA for the use of 
phenothiazine as sole drug ingredient in 
animal feed. Thus, the requirements set 
out in section 512(e).of the act are not 
applicable. 

3. Several comments argued that 
neomycin, phenothiazine, and 
piperazine are not “new animal drugs” 
within the meaning of section 201{w) of 
the act (21 U.5:C. 321(w)) because they 
aré “generally recognized” by quatified 
experts as safe and effective for their 
labeled indications. 

FDA disagrees. Although neomycin, 
phenothiazine, and piperazine Type A 
medicated articles have been marketed 
for an extended period, neither that fact 
nor anecdotal evidence of safety and 
effectiveness precludes a finding of new 
animal drug status. See, e.g., United 
States v. Articles of Food and Drug’ 


* * *,Coli-Trol 80,372 F. Supp. 915, 818- 
19 {ND. Ga., 1974), aff'd, 518 £24743 
(5th Cir. 1975}; United States v. An 
Article of * * * Neo-Terramycin, 540 F. 
Supp. 363, 379-80 {N.D. Tex 1982), aff'd 
sub nom. United States v..An Article of 
Drug * * * 4,680 Pails, 725 F.2d 976, 987— 
88 n.26 (5th Cir. 1984); United States v. 
Articles of Drug * * * Hormonin, 488 F. 
Supp. 424, 432 (D.N.J. 1980), aff'd without 
opinion, 672 F.2d 904 (3d Cir. 1981). 
Rather, a new animal drug is any animal 
drug product, regardless of how old, 
about which insufficient published 
adequate and well-controlled clinical 
investigations exist upon which 
qualified experts can reach a consensus 
(“general recognition”) that the product 
is safe (including safe to people exposed 
to residues of the product in the edible 
tissue of treated animals) and effective. 
See Weinberger v. Hynson, Westcott & 
Dunning, 412 U.S. 609, 629-30 (1973); 
Weinberger v. Bentex Pharmaceuticals, 
Inc., 412 US. 645, 653 (1973). 

For an animal drug product to be 
“generally recognized,” there must be a 
conseasus of expert opinion that the 
product is safe and effective for its 
labeled indications. That expert 
consensus must be based on adequate 
and well-controlled clinical 
investigations conducted on the product, 
and the investigations conducted on the 
product must be published in the 
scientific literature and available to 
experts generally. See, e.g., United 
States v. Undetermined Quantities * * * 
Equidantin Nitrofurantoin Suspension, 
675 F.2d 994 {8th Cir. 2982), cert. denied 
sub nom. Performance Products, Inc. v. 
United States, 460 US. 1051 (1983) and 
cases cited there; United States v.Seven 
Cardboard Cases * * * “100 Capsules 
NDC * * * Esgic* * *with Codeine - 
Capsules, etc.” and Forest 
Pharmaceuticals, Inc., 716 F. Supp. 1221 
(E-D. Ma. 1989) and cases cited there. 

An animal drug product that fails to 
meet any one of the three conditions is 
“new.” Ibid. FDA is unaware now, as it 
was on March 3, 1986, when it 
reaffirmed that neomycin, 
phenothiazine, and piperazine are new 
animal drugs requiring approved 
NADA’s {51 FR 7384; see also 48 FR 
34580 and 46 FR 2461), and in 1971, 1970, 
and 1969, when it affirmed the new 
animal drug status of each of these 
compounds (36 FR 837, January 19, 1971 
(neomycin); 35 FR 18688, December 9; 
1970 ; 34 FR 2213, 
pie 14, 1969 (piperazine) of any 
published adequate-and : 
investigations upon the basis of which 


evaluation af the eafiety and at 





Federal Register / Vol. 56; No: 81 / Friday, April 26,1991 / Rules and Regulations 


effectiveness of animal drugs that 
neomycin, phenothiazine, or piperazine 
is safe and effective for its labeled 
indications. Moreover, none of the 
comments included new (post-1986) data 
from any published (or unpublished) 
adequate and well-controlled studies on 
neomycin, phenothiazine, or piperazine. 

‘a, One comment, submitted by a 
sponsor, included a copy of a summary 
of information on Dowzen DHC 
(piperazine dihydrochloride). The 
summary refers to a series of published 
target animal safety and effectiveness 
studies conducted in the 1940's and 
1950's. The summary does not contain 
any studies to show human food safety, 
i.e., mutagenicity screening, animal 
(target and rodent) metabolisms, rodent 
toxicity, and target animal residue 
depletion data are lacking. 

b. Another comment referred to an 
“FDA-approved study on phenothiazine 
in 1974,” which the agency believes is 
“AIBS Monograph on Pharmocologic 
Agents Used in Food Producing 
Animals, Phenothiazine,” January 1974, 
prepared by Aurel O. Foster of the 
American Institute of Biological 
Sciences. 

This monograph was not “FDA 
approved,” but was previously 
submitted to FDA’s Center for 
Veterinary Medicine by a sponsor as 
part of its master file. The report lacks 
mutagenicity screening tests, long-term 
carcinogenicity studies in at least two 
rodent species, teratology studies, total 
residue studies, metabolism and 
comparative metabolism studies (which 
meet current scientific standards), 
marker residue, safe tissue level and 
target tissue determinations, regulatory 
and confirmatory methods of analysis, 
and withdrawal period determinations. 

4. Three comments argued that 
neomycin, phenothiazine, and 
piperazine are not “new animal drugs” 
within the meaning of section 201(w) of 
the act because they were listed as “old 
drugs” or as “not new animal drugs” in 
such publications as the Official 
Publication of the Association of 
American Feed Control Officials, Inc. 
(AAFCO) and the Feed Additive 
Compendium. 

FDA acknowledges that it may have 
stated in correspondence issued many 
years ago that each of the drugs in 
question is not a new animal drug, and 
that they were included in the 
publications in question in a list of drugs 
identified as not new animal drugs. 
However, in the Federal Register of May 
28, 1968 (33 FR 7758), establishing 21 
CFR 130.39 New-Drug status opinions; 
statement of policy (now codified at 
§ 310.100), the agency rescinded the not 
new drug opinions inciuded in such 


correspondence. Furthermore, during 
this same period the agency published a 
series of Federal Register notices based 
on the National Academy of Sciences/ 
National Research Council (NAS/NRC) 
evaluations relating to the three drugs in 
question: piperazine (34 FR 2213; 
February 14, 1969), phenothiazine (35 FR 
18688; December 9, 1970), and neomycin 
(36 FR 837; January 19, 1971). These 
notices affirmed the new animal drug 
status of each drug, in all cases stating 
that the drugs could only be marketed 
“provided they are the subject of 
approved new animal drug applications 
and otherwise comply with all other 
requirements of the Federal Food, Drug, 
and Cosmetic Act.” 

Each of the notices contained a 
statement that the NAS/NRC evaluation 
was concerned only with the 
effectiveness of the drug and its safety 
to the animal to which it is 
administered, that it did not take into 
account the safety for food use of food 
derived from drug treated animals, and 
that nothing in the notice would 
constitute a bar to further proceedings 
with respect to questions about the 
safety of the drug or its metabolites as 
residues in food products derived from 
treated animals. 

Thus, piperazine. phenothiazine, and 
neomycin were each formally declared 
to be a new animal drug many years ago 
and each has remained so since. That 
the agency has refrained until this time 
from enforcing the new animal drug 
requirements for these drugs, through an 
exercise of regulatory discretion, is 
simply a reflection of past agency 
priorities. It does not, however, establish 
“general recognition”. Because 
piperazine, phenothiazine, and 
neomycin are unapproved new animal 
drugs, the agency may not approve 
medicated feed applications for feeds 
bearing or containing such drugs. 

A list of drugs identified as “not new 
animal drugs” (with a number of 
qualifications) continued to appear in 
the Official Publication of the 
Association of American Feed Control 
Officials, Inc., for 2 years following 
publication of 21 CFR 130.39, but the list 
reflected of AAFCO’s opinion rather 
than a formal pronouncement by FDA 
that such drugs were, in fact, not new 
drugs. This is confirmed in the 1971 
AAFCO Official Publication in which 
the list is prefaced by the statement: “In 
the past, the following drugs have been 
classified as ‘not new drugs’. The status 
of these drugs is currently under 
review.” In 1974 the list was removed 
altogether. In any event, the AFCO 
official publication is not an FDA 
publication, and does not and cannot 
bind the agency. 
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The Feed Additive Compendium, an 
industry publication, followed the 
AAFCO format during these years, 
subsequently (1973) making it clear that 
“the ‘FDA states’ shown for a specific 
product in this section is the status 
claimed by the additive manufacturer, 

* * *" The Feed Additive Compendium 
is not, in any event, an FDA publication, 
and does not and cannot bind the 
agency. 

5. One comment argued that extensive 
data on phenothiazine have been 
provided to FDA in master file 
submissions by West Design Chemical 
in the late 1970's and early 1980's. The 
comment argued that the data did not 
reveal that phenothiazine is 
carcinogenic, mutagenic, or teratogenic, 
and that if FDA’s concern is that 
additional residue data are needed, the 
agency can ask for that data without 
removing § 558.20. 

Phenothiazine for use in animal feed 
is a new animal drug for which there is 
no approved NADA (see paragraphs 1, 
3, and 4 of this preamble), and interim 
listing of phenothiazine under § 558.20 is 
no longer consistent with the law or 
justified by the facts. (See paragraph 15b 
of this preamble.) If a sponsor believes 
that its NADA has met the requirements 
of the act and wishes to contest the 
Center for Veterinary Medicine's failure 
to approve the application, the sponsor 
may request the Center for Veterinary 
Medicine to issue a notice of 
opportunity for a hearing proposing to 
refuse approval of the NADA. 

FDA notes that the Center for 
Veterinary Medicine has reviewed the 
cited master file and found that the data 
are inadequate to support the safety for 
human consumption of food products 
derived from animals fed phenothiazine. 
In addition, the Center for Veterinary 
Medicine has concluded phenothiazine 
is a mutagen and, therefore, that further 
testing is required to establish its safety. 
These tests should include mutagenic 
screening tests, long term rodent 
carcinogenicity studies, metabolism 
studies, and residue depletion studies. 

6. One comment argued that 
neomycin, phenothiazine, and 
piperazine are not “new animal drugs” 
within the meaning of section 201(w) of 
the act because they are 
“grandfathered” under section 108(b)(3) 
of the Animal Drug Amendments of 
1968, Public Law No. 90-399, 82 Stat. 342 
(1968). That section provides: 

In the case of any drug (other than a drug 
subject to section 512(n) of the basic Act as 
amended by this Act) intended for use in 
animals other than man which, on October 9, 
1962, (A) was commercially used or sold in 
the United States, (B) was not a new drug as 
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defined by section 201{p) of the basic Act-as 
then in force, and {C) was.not covered by an 
effective application under section 505 :of that 
Act, the words “effectiveness” and 
“effective” contained in section 207(w) as 
added by this Act to the basic act shail not 
apply to such drug when intended solely for 
use under conditions prescribed, 
recommended, or suggested in labeling with 
respect to such drug on that day. 

As an exemption to a comprehensive 
regulatory statute concerned with public 
safety, the 1968 grandfather clause is to 
be strictly construed, and the person 
who seeks for its product the benefit of 
the exemption bears the burden of 
showing that each of its conditions is 
met. See, eg, United States v..Articies of 
Drug * * * 5,906 Boxes, 745 F.2d 105, 113 
(ast Cir. 1964), cert. denied, 479 U.S. 
1004, {1985}; United States v. 1,048,000 
Gapsules* * * Methyltestosterone 
(Afrodex), 347 F. Supp. 768, 770 {S.D. 
Tex. 1972), aff'd 494 F.2d 1158 (5th Cir. 
1974). See also United States v. First 
National City Bank of Houston, 358 U.S. 
361, 366 {1987}; United States v. An 
Anticle of Drug* * * “Bentex Uicerine™, 
469 F.2d 875, 878 {5th Cir. 1972}; Walling 
v. Reid, 139 F 2d 323, 327 {8th Cir. 1943). 

The cemment did not submit any 
evidence te show that any currently 
marketed Type A medicated article 
containing neomycin, phenothiazine, or 

piperazine satisfies any of the 
Conditions af the 2988 grandfather 
clause, and FDA is unaware of any such 
evidence. Accandingly, the agency 
rejects the claim that the clause applies. 

7. One comment angued that because 
FDA stated throughout the rulemaking 


drugs {Second Generation) (46 FR 2456, 
48 FR 34574, and 51 FR 7382) that 
Second Generation applies tomew 
animal drugs for use in animal feed, the 
proposed rule must have been based.on 
agency determinations that neomycin, 
phenothiazine, and piperazine are not 
new animal drugs. Those 
determinations, the comment said, must 
have accounted for FDA’s decision to 
propose to remove § 558.20. 

The agency disagrees with the 
comment for two reasons. First, in the 
preamble to the Second Generation 
proposed rule (46 2461), FDA stated that 
each of the animal drugs named in 
proposed $ 558.4, including neomycin, 
phenothiazine, and piperazine, is.a new 
animal drug. Second, in the preamble to 
the Second Generation tentative final 
rule {46 FR 34580}, FDA stated that 
“each of the animal drugs named in 
proposed § 558.4{c) is a new animal drug 
within the meaning of section 201{w) of 


the act * * *. The drugs listed in 
$558.20 would be deemed to be new 
animal drugs because they are not 
generally recognized as safe and 
effective by current standards.” 

Because the procedures and 
requirements set.out in Second 
Generation apply only to approved new 
animal drugs, the agency is editorially 
revising § 558.3 Definitions and general 
considerations applicable to this part to 
clarify that Second Generation applies 
only to such drugs. This clarification 
el a 


8. Two comments pointed out that 
§ 558.15 is an “interim” for 
some of the drugs listed there, even 
though these drugs do not have 

NADA‘ 8 under section 512{c) 
of the actor under 
section 512{i) of the act. The comments 
argued that it would be prejudicial to 
require NADA's for neomycin, 
phenothiazine, and piperazine but not ~ 
for the unapproved new animal drugs 
listed in § 558.15. The comments also 
angued that it would be no less 
appropriate to reference § 558.20 under 
section 512(i) of the act than to reference 
§ 558.15 under section 512{i).of the act, 
and suggested, in the alternative, that 
neomycin, p) henothiazine, and 
piperazine be transferred to § 558.15 on 

FDA disagrees with these comments. 
Section 558.15 {originally 21 CFR 
135.109) was promulgated far fhe 
primary purpose of obtaining data on 
the safety of the use of 
antibacterial drugs in animal feeds and 
on the basis of commitments by - 
sponsors identified in that section to 
gather the requisite safety data {38 FR 
9811, April 20, 1973; and41 FR 8302, 
February 25, 1976). Section 558.20 dees 
not identify any sponsor for neomycin, 
phenothiazine, or piperazine. Neomycin 
in combination with oxytetracycline is 
the subject.of § 558.15. When used 
alone, however, neomycin is not the 
subject of § 558.15 .and, hence, does not 
meet the qualifying criteria under 
§ 558.15 {a) and {b). Neither 
phenothiazine nor piperazine, which are 
not antibacterials, has met the criteria 
under § 558.15 {a) and {b). By contrast, 

§ 558.20 was promulgated to dist, on an 
interim basis, animal drugs that had 
been in use in animal feeds prior to 1958 
but that had not been codified in 
regulations published under section 
512(i) of the act. (See 46.FR 2465, 48 FR 
34580, and 51 FR 7384). 

9. One comment recommended that 
FDA retain § 558.20 as an interim listing 
for neomycin, phenothiazine, and 
piperazine pending the resolution of 
their status. Another comment 


recommended that § 558.20 be retained 
peceatame aging ate 


in paragraphs 1, 3, and 4 of this 
preamble, each of the drugs in question 
for use in animal feed is a new animal 
drug for which there is no approved 
NADA, and interim listing is not 
consistent with the Jaw or justified by 
the facts. (See paragraph 15(b) of this 
preamble}. 


10. One comment stated that the 
preamble to the proposed rule did not 


article that contains phenothiazine, 
piperazine or neomycin as the sele 
ingredient and that is intended for use i in 
food-producing animals but that is not 
the subject of an approved NADA will 
be in violation of the Federal Food, 
Drug, and Cosmetic Act (the act) and 
subject to regulatory action, unless 
covered by a statutorily provided 
exception to the i of an 
approved NADA. In order to allow for 
an orderly phase-out, manufacture of 
such Type A medicated articles shall 
cease by August 26, 1991; the 
manufacture of medicated feeds (both 
Types B and C) from such Type A 
medicated articles and the distribution 
of such feeds shafl cease by September 
23,1991; and the use of medicated feeds 
(both Types B and C) containing such 
Type A medicated articles shall cease 
by November 22, 1991. 

11. Several comments claimed that 
prohibition of the use of neomycin, 
phenothiazine, and piperazine in animal 
feed would have adverse economic 
consequences on pharmaceutical 
livestock producers. In support of fhese 
claims, ene comment angued that no 
preduct other than phenothiazine 
provides both worm and fly control. 

None of the comments:submitted any 
data or information to substantiate any 
of these claims, and FDA is unaware of 
any such data or information. 


final rule does not affect the use. 

12. One comment argued that the 
word “‘weight” should be removed fram 
the indications for use statement 
“increase rate of weight gain and 
improve feed efficiency” in the proposed 
amendments to §§ 558.60 and 558.62 for 
arsanilate sodium and arsamilic acid, 
respectively. The comment stated that 
the word “weight” was not in § 558.29, 
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that it is understoed, and that its 
inclusion would require the firm to 
reprint labels. The comment also argued 
that the proposed 0.025- to 0.04-percent 
level for arsanilate sodivm in § 558.60 
and for arsanilic acid in § 558.62 should 
indicate a 5- to 6-day feeding period in 
the limitation column. 

FDA has reviewed NADA 8-019, 
which provides for the approved use of 
arsanilic acid in the feed of growing 
swine. The approval provides for the 
drug to the administered to growing 
swine at 45-90 grams per ton (0.005 
percent to U.01 percent) for increased 
rate of weight gain and improved feed 
efficiency, and at 90 grams per ton (0.01 
percent), as an aid in the control of 
swine dysentery (hemorrhagic enteritis 
or bloody scours). The drug is required 
to be withdrawn 5 days before 
slaughter. FDA is codifying, under the 
provisions of section 512{(i) of the act, 
the conditions and indications for use as 
approved by letter dated October 19, 
1973 {Ref. 1), which contains the word 
“weight” in the indications for use 
statement “increased rate of weight gain 
and improved feed efficiency.” Review 
of the approved labeling also shows that 
the word “increase” proposed for this 
statement should read “increased.” 
However, because the NADA shows 
that the wording for this indication for 
use has varied from that which is 
approved, FDA will allow the drug 
sponsor to cerrect its label, in this 
regard, at the next printing. 

FDA has considered the comment on 
the length of the feeding period for the 
0.025- to 0.04-percent level and 
concludes that 5 to 6 days is consistent 
with labeling submitted to NADA 8-019 
on November 13, 1972 (Ref. 2). However, 
by letter dated October 19, 1973 (Ref. 1), 
FDA notified the sponsor that the 0.025- 
to 0.04-percent level was not approved. 
The sponsor responded to the agency by 
letter dated November 12, 1973 (Ref. 3), 
stating that labeling for arsanilic acid 50 
percent and 100 percent and for 
arsanilate sodium Type A medicated 
arucles was being deleted. 

For all these reasons, FDA is 
codifying only approved uses of 
arsanilic acid; the agency is not 
codifying any use for arsanilate sodium 
in swine feed in § 558.60, for arsanilic 
acid at 0.025 to 0.04 percent in § 558.62, 
or for arsanilic acid 50 and 100 percent 
Type A medicated articles in § 558.62, as 
it had proposed. Because this varies 
significantly from what was proposed, 
FDA is not removing the portions of 
§ 558.20 pertaining to these uses of 
arsanilate sodium and arsanilic acid but 
is reproposing to remove them in a 


notice published elsewhere in the 
Federal Register. 

13. Two comments argued that the 
preposal was using “Second 
Generation” in an unintended way, in 
that “Second Generation” was not 
intended to remove any drugs. 

FDA disagrees. Second Generation 
made it clear that § 558.20 was 
published only as an interim listing and 
was not intended to reflect agency 
approval of the use of any new animal 
drug in feed. (51 FR 7384; see also 48 FR 
34580 and 46 FR 2461 and 2465.) Thus, 
the proposed removal of § 558.20 and 
this final rule are-fully consistent with 
Second Generation. 

14. One comment submitted by a 
sponsor argued that although neomycin 
is a classic example of a “not new 
animal drug,” in 1974 FDA and the 
Animal Health Institute (AHI), which 
represents the sponsor and other animal 
drug manufacturers, entered into 
discussions designed to solve questions 
surrounding the status of neomycin. This 
solution allegedly involved the 
development of specified data by AHI 
and submission of such data to an AHI 
Master File. Other proprietary 
information would be developed and 
submitted by each interested company. 
The combination of these two sources of 
data would satisfy FDA requirements 
for NADA approval, according to the 
comment, which claimed that the 
requisite toxicology work had been 
completed, tolerances established 
{although not yet published), and basic 
labeling agreed upon. 

Neomycin for animal use in animal 
feed is a new animal drug for which 
there is no approved NADA (see 
paragraphs 1, 3, and 4 of this preamble), 
and interim listing of neomycin under 
§ 558.20 is no longer consistent with the 
law or justified by the facts. (See 
paragraph 15{b) of this preamble.) FDA 
notes that contrary to the implication of 
the comment, no NADA for neomycin 
for use in feed has been found to be 
approvable. 

15. The citizen petition dated 
September 1, 1987, submitted on behalf 
of Fleming Laboratories contained 
several comments. Each comment is 
summarized below, followed by the 
agency's response. 

a. The petition stated that piperazine 
is no longer a new animal drug because 
it has been in use since prior to 1958, is 
generally recognized as safe, its uses 
have not changed since before 1958, and 
the NAS/NRC found it to be effective. 
For these reasons the petition argued 
that there is no need for approval under 
section 512(i) of the act. The petition 
also stated, however, that when 
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piperazine is mixed into medicated feed 
it probably does become a new animal 
drug, and therefore that it would be 
appropriate for its use to be regulated 
under section 512{m) of the act. 

Piperazine is not “generally 
recognized” as safe or effective (see 
paragraph $3 of this preamble}, and the 
NAS/NRC evaluations affirmed its new 
animal drug status (see paragraph 4 of 
this preamble). Moreover, the petition 
did not submit data from any published 
(or unpublished) adequate and well- 
controlled investigations (see paragraph 
3 of this preamble) to support its claim 
of “general recognition.” The agency 
notes that by the petitioner's own 
admission, piperazine is “probably” a 
new animal drug when it is mixed into 
animal feed. 

b. The petition stated that the 
Commissioner under section 701(a) and 
512{m)(sic) has the discretion by 
regulation to list a product for use in 
medicated feed to require and permit the 
continuance of regulation under section 
512(m) of the act. 

FDA disagrees. Although there are 
narrowly defined circumstances in 
which FDA may affirmatively permit the 
marketing of a violative product, see, 
e.g., CNI v. Young, 818 f.2d 943, 949-50 
(D.C. Cir. 1987); Public Citizen v. 
Schmidt, No. 76-405 (D.D.C. 1976)*; and 
the Paragraph XIV exemption developed 
in response to American Public Health 
Ass'n v. Veneman, 349 F. Supp. 1331 
(D.D.C. 1972), FDA does not have the 
authority to convey a right to market an 
unapproved new animal drug. See 
Hoffmann-La Roche, Inc. v. Wienberger, 
425 F. Supp. 890, 894 (D.D.C. 1975); 
Cutler v. Kennedy, 475 F. Supp. 838, 854 
(D.D.C. 1979}; see also American Public 
Health Ass'n v. Veneman, supra. Where, 
as here, FDA affirmed in 1971, 1970, and 
1969 that neomycin, phenothiazine, and 
piperazine, respectively, are new animal 
drugs (see paragraph 3 of this preamble), 
and reaffirmed these determinations in 
1986 (see id.), interim listing is no longer 
consistent with the law or justified by 
the facts. 

c. The petition stated that piperazine 
to control roundworms in poultry, swine, 
horses, dogs, and cats has been 
approved on several occasions, and 
therefore, that FDA's conclusion that no 
approval exists is incorrect. To support 
this statement, the petition cited 
§ 520.1801, which sets out approved uses 
of piperazine, enclosed a copy of 


1 Public Citizen v. Schmidt held that FDA could 
reasonably decide to leave drugs containing a 
carcinogen, chloroform, on the market for three and 
a half months following publication of a final rule 
prohibiting the use of chloroform in drugs. 
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labeling for NADA 9-951, which 
allegedly shows that piperazine is 
approved for use in feed/water for 
poultry and swine, and identified 
NADA’s 10-005, 10-335, and 10-477 as 
approved products containing 
piperazine. 

FDA records show that NADA 9-951 
is for the use of piperazine in water and 
not in feed. Only one of the other listed 
NADA's is an approved product for feed 
use. That application, NADA 10-447, is 
for a three-way combination drug 
product including piperazine, but does 
not allow for the use of piperazine 
alone. Nothing in this final rule affects 
either the use of piperazine in water or 
the three-way combination product 
containing piperazine. 


Ill. Codification of Butynorate 
(Dibutyltin Dilaurate) and Arsanilic Acid 


Solvay Animal Health, Inc., 1201 
Northland Dr., Mendota Heights, MN 
55120, formerly Salsbury Laboratories, 
Charles City, [A 50616 (55 FR 8459), is 
the holder of NADA 8-741 for 
butynorate (dibutyltin dilaurate) for use 
in turkeys. NADA 8-741 was approved 
on April 22, 1953. Butynorate is being 
codified as proposed with the exception 
of the Type A medicated article 41.5 
percent, which was included in error. 
There is no approved NADA for such a 
41.5 percent Type A medicated article. 

Fleming Laboratories, Inc., P.O. Box 
34384, Charlotte, NC 28234, is the holder 
of NADA 8-019 for arsanilic acid for use 
in swine. NADA 8-019 was approved on 
May 11, 1951. 

Although the agency is codifying these 
approvals, such action does not involve 
a reevaluation of the NADA’s and does 
not constitute reaffirmation of the safety 
and effectiveness supporting the 
approvals. Because the applications 
were approved before July 1, 1975, a 
summary of safety and effectiveness 
data and information submitted in 
accordance with 21 CFR 514.11(e)(2)(ii) 
to support approval of these 
applications is not required. 


IV. References 


The following references have been 
placed on display in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 


between 9 a.m. and 4 p.m., Monday 
through Friday. 

1. Letter dated October 19, 1973, from Paul 
D. Lepore, Bureau of Veterinary Medicine to 
Patrick C. Matchette, Agricultural and 
Veterinary Products Division, Abbott 
Laboratories, North Chicago, IL 60064. 

2. Submission dated November 13, 1972, 
from Patrick C. Matchette, D.V.M., 
Government Registration, Agricultural and 
Veterinary Products Division, Abbott 
Laboratories, North Chicago, IL 60064, to Jack 
C. Taylor, Nonruminant Nutrition Branch, 
Division of Nutritional Science, Bureau of 
Veterinary Medicine, Food and Drug 
Administration, 5600 Fishers Lane, Rockville, 
MD 20852. 

3. Letter dated November 12, 1973, from 
Patrick C. Machette, D.V.M., Government 
Registration, Agricultural and Veterinary 
Products Division, Abbott Laboratories, 
North Chicago, IL 60064, to Paul D. Lepore, 
Division of Nutritional Sciences, Bureau of 
Veterinary Medicine, Food and Drug 
Administration, 5600 Fishers Lane, Rockville, 
MD 20852. 


V. Environmental Impact 


The agency has determined under 21 
CFR 25.24 (a)(8) and (a)(9), that this 
action is of a type that does not 
individually or cumulatively have a 
significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 


VI. Economic Impact 


The agency has determined that this 
final rule does not require either a 
regulatory impact analysis, as specified 
in Executive Order 12291, or a 
regulatory flexibility analysis as defined 
in the Regulatory Flexibility Act (Pub. L. 
96-354). The final rule would not impose 
new or different requirements on 
industry, because it would revise the 
regulations to reflect the current legal 
status of these Type A medicated 
articles. 


List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act, and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 558 is 
amended as follows: 


Arsanilic acid in grams per Combination in grams — 
ue 


) 45 to 90 (0.005% to 
0.01%). 
(i) 90 (0.01%) 
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PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
part 558 continues to read as follows: 

Authority: Secs. 512, 701 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
360b, 371). 

2. Section 558.3 is amended by 
revising the introductory text of 
paragraph (b)(1) to read as follows: 


§ 558.3 Definitions 
considerations 


and general 
to this part. 


* * * * 


(b) * ¢ & 

(1) New animal drugs approved for 
use in animal feed are placed in two 
categories as follows: 


* * * * * 


§ 558.4 [Amended] 


3. Section 558.4 Medicated feed 
applications is amended in paragraph 
(d) in the table “Category II” by 
removing the entries for ‘“Neomycin,” 
“Phenothiazine,” and “Piperazine.” 


§ 558.20 [Amended] 


4. Section 558.20 Drugs used in 
medicated feeds in use before January 1, 
1958, which are not otherwise listed; 
interim listing is amended in the table 
by removing the entries for “Butynorate 
(dibutyltin dilaurate),” “Neomycin 
sulfate,” “Nitarsone (4- 
nitrophenylarsonic acid),” 
“Phenothiazine,” and “Piperazine.” 

5. Section 558.62 is amended by 
revising paragraphs (a) and (c) to read 
as follows: 


§ 558.62 Arsanilic acid. 


(a) Approvals. Type A medicated 
articles to sponsors in § 510.600(c) of 
this chapter as follows: 

(1) To 015565: 20, 50, and 100 percent 
for use as in the table in paragraph 
(c)(1), entry (ii), item 1; entry (ii), item 2; 
entry (iii); entry (iv); and entry (v) of this 
section. 

(2) To 015565: 20 percent for use as in 
paragraph (c)(1), entry (i); entry (ii), item 
3 of this section. 


* * * * * 


(o) Conditions of use. (1) It is used as 
follows: 


Swine; for increased rate of weight gain and | Withdraw 5 days before slaughter; as sole 
improved feed efficiency in growing swine..| source of organic arsenic. 


1. Chickens; growth promotion and feed 
2. Turkeys; growth promotion and feed effi- 
ciency; improving pigmentation. 
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3. Swine; and aid in control of swine dysen- 
tery (hemorrhagic enteritis, bloody dysen- 


tery). 
Erythromycin 4.6 to 18.5.........| Chickens; growth promotion and feed effi- 
ciency; pigmentation. 


Erythromycin 92.5.......... 


6. New § 558.108 is added to read as 
follows: 


§ 558.108 Butynorate (dibutyitin dilaurate). 

(a) Approvals. Type A medicated 
articles: 25 percent to 053501 in 
§ 510.600{c) of this chapter. 

(b) Conditions of use. 

(1) Amount. 0.0375 percent. 

(2) Indications for use. For use in 
turkeys as an aid in the prevention of 
coccidiosis {caused by Eimeria 
meleagridis, E. meleagrimitis, E. 
gallopavonis) and hexamitiasis. 

(3) Limitations. Withdraw 28 days 
before slaughter. 

Dated: March 13, 1991. 

Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs. 

{FR Doc. 91-9913 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 
21 CFR Part 1313 


Export of Chemicals From the United 
States to Panama; Policy Statement 


AGENCY: Drug Enforcement , 


Administration (DEA). 
ACTION: Policy statement. 


sumMMaRY: Document is hereby given 
that the policy regarding exports of 
chemicals to Panama published in the 
Federal Register, volume 54, no. 230 on 
December 1, 1989, is now rescinded. 
DEA is now able to successfully meet its 
burden with respect to customer 
investigations. This will allow U.S. 
exporters to file a DEA Form 486 on or 


; improving 
1. Chickens; as an aid in the prevention of 


: -j ' 
2. Chickens; as an aid in the prevention of 
infectious coryza; growth promotion and 


As erythromycin 


before the date of shipment of a listed 
chemical to a regular customer in 
Panama instead of waiting 15 days. 
EFFECTIVE DATE: April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Ernest L. Staples, Chief, Chemical 
Operations Section, Office of Diversion 
Control, Drug Enforcement 
Administration, Arlington, Virginia 
22202, telephone (202) 307-7204. 
SUPPLEMENTARY INFORMATION: The 
Chemical Diversion and Trafficking Act 
(CDTA) of 1988 and the implementing 
regulations establish a system of 
recordkeeping and reporting 
requirements that provide DEA with a 
mechanism to track domestic and 
international movement of listed 
chemicals, tableting and encapsulating 
machines and equipment. Section 
1018(a) of the CDTA (21 U.S.C. 971) 
provides that “each regulated person 
who imports or exports a listed chemical 
shall notify the Attorney General of the 
importation or exportation not jater than 
15 days before the transaction is to take 
place.” The requirement is modified by 
section 1313.24 of the CDTA regulations 
where the transaction is. between a 
“regulated person” and a “regular 
customer.” In either case, DEA has the 
obligation to investigate the customer in 
order to determine if the customer is 
legitimate and that the chemical will not 
be diverted to the illicit manufacture of 
drugs. 

Circumstances at the time the initial 
policy statement regarding exports to 
Panama was published restricted the 
ability of the United States Government 
to investigate the legitimacy of those 
Panamanian customers submitted for 
regular customer status (or those 
submitted on a shipment-by-shipment 
basis). United States policy at that time 
prohibited official communication with 
the Panamanian Defense Force and 


erythromycin feed for 7 to 
14 days; withdraw 5 days before siaugh- 
ter; as sole source of organic arsenic. 

; feed for 5 to 8 
days; do not use in birds producing eggs 
for food purposes; withdraw 5 days before 
slaughter; as sole source of organic ar- 
senic. 


other Panamanian officials. Since there 
was no way to determine with any 
reasonable degree of certainty that the 
chemical shipment would not be 
diverted, regular customer status was 
not accorded to any customer located in 
Panama. A United States exporter was 
required to file a DEA Form 486 at least 
15 days in advance of the shipment date 
in accordance with 21 CFR 1313.21 for 
every shipment of a threshold amount of 
a listed chemical to Panama. 


Due to the change in the political 
situation in Panama, the DEA is now 
able to successfully meet its burden 
with respect to customer investigations. 
Therefore, the guidelines established by 
the DEA in determining whether a 
shipment of listed chemicals will be 
allowed to Panama are rescinded. U.S. 
exporters are now required to adhere to 
the regulations outlined in 21 CFR 
1313.21 to 1313.25 when making 
shipments to Panama. 


Exporters are still cautioned to view 
every order from Panama with vigilance 
and sound judgment. In cases where 
shipments are being made to an 
established customer, the quantity and 
the intended use must be consistent 
with previously established experience 
with that customer. If no previous 
exports of listed chemicals have been 
made, the U.S. exporter should make an 
effort to determine if the quantity and 
intended use is consistent with the 
nature and size of the customer's 
business. 


Dated: April 12, 1991. 


Robert C. Bonner, 
Administrator of Drug Enforcement. 


[FR Doc. 91-9520 Filed 4-25-91; 8:45 am} 
BILLING CODE 4410-09-M 
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23 CFR Part 1204 
[NHTSA Docket No. 81-12; Notice 07] 


Highway Safety Program Guideline 
No. 17, Pupil Transportation Safety 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Federal Highway Administration ~ 
(FHWA), DOT. 


ACTION: Revisions to guideline. 


SumMARY: As part of a series of efforts 


to improve school bus safety, this notice 
announces revisions to Highway Safety 
Program Guideline 17, Pupil 
Transportation Safety. Guideline 17 
contains recommendations to the States 
on various operational aspects of their 
school bus and pupil transportation 
safety programs. NHTSA and FHWA 
are updating Guideline 17 to address 
new pupil transportation safety issues 
that have arisen since the guideline’s 
last revision and to re-emphasize the 
importance of existing 
recommendations. The revision also 
ensures consistency with the provisions 
and terminology of NHTSA's Federal 
Motor Vehicle Safety Standards for 
school buses. Highway Safety Program 
Manual No. 17, which contains 
additional guidance for States and their 
political subdivisions in developing 
pupil transportation policies and 
procedures, is in the process of being 
revised to reflect the revisions that have 
been made to Guideline 17. 


EFFECTIVE DATE: The revisions made by 
this document are effective on May 28, 
1991. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Ronald Engle, Chief, Safety 
Countermeasures Division, NTS-23, 
National Highway Traffic Safety 
Administration, 400 Seventh Street SW.., 
Washington, DC 20590. Telephone (202) 
_- 366-2717. 

SUPPLEMENTARY INFORMATION: This 
notice announces revisions to Highway 
Safety Program Guideline 17: Pupil 
Transportation Safety. Guideline 17 
contains recommendations to the States 
on various operational aspects of their 
school bus and pupil transportation 
safety programs. The revisions made to 
the guideline in today’s notice are 
designed to provide States and other 
school bus operators with up-to-date 
information on operational measures 
that NHTSA and FHWA believe should 


be a part of every pupil transportation 
safety program. 

The safety record of school buses is 
remarkably good. School buses, which 
together travel 3.3 billion miles each 
year, are among the safest means of 
travel. Between 1980 and 1988, on a 
vehicle-mile basis, there was an annual 
average of 0.5 school bus occupant 
facilities per 100 million vehicle miles 
travelled, compared to 2.0 for passenger 


cars. 

Although the safety record of school 
buses is extremely positive overall, 
school bus safety issues have received 
substantial attention from the public and 
the Federal Government following the 
two tragic crashes. In May 1988, 27 
persons died of smoke inhalation, in ihe 
fire resulting from the high-speed crash 
of a pick-up truck (driven by a drunk 
driver) and a used school bus in 
Carrollton, Kentucky. This crash focused 
considerable public interest on the 
continuing problem of drunk driving, as 
well as school bus safety. In the second 
crash, 21 students drowned in Alton, 
Texas in September 1989, when their 
bus rolled into a water-filled gravel pit 
after being struck by a truck. Attention 
was also focused on school bus safety 
by a May 1989 report from the National 
Academy of Sciences on “Improving 
School Bus Safety” which, while noting 
the excellent overall safety record of 
school buses, also highlighted areas 
where further improvements might be 
made. 

As a result of these events, NHTSA 
began a review of its school bus safety 
program to determine whether 
improvements could be made. A notice 
was published jointly by NHTSA and 
FHWA on May 17, 1990 (55 FR 20471), in 
which the agencies proposed to update 
Guideline 17 to address new pupil 
transportation safety issues that have 
arisen since the guideline was last 
revised, to emphasize the importance of 
existing recommendations, and to 
ensure consistency with the provisions 
and terminology of NHTSA’s existing 
Federal Motor Vehicle Safety Standards 
(FMVSS) for school buses. The notice 
also requested public comment on the 
proposed revisions to Highway Safety 
Program Guideline No. 17. 

Other actions that have been taken to 
improve school bus safety include 
commencing rulemaking actions to 
improve the crashworthiness and post- 
crash performance of school buses, and 
to improve the safety of pupils boarding 
and leaving school buses. Specifically, 
NHTSA initiated rulemaking to upgrade 
the school bus safety standards for 
mirrors, floor joint strength, emergency 
exits, fuel system integrity, and 
flammability of interior materials 
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(FMVSS Nos. 111, 217, 221, 301 and 302). 
In addition, the agency initiated 
rulemaking to require school bus stop 
signal arms. NHTSA also made 
available $4.5 million in Federal funds 
for fiscal years 1990 and 1991 for pupil 
transportation safety. In FY 1990, these 
funds were awarded to each of the 
States, territories and the District of 
Columbia, for such programs as 
improving driver training, upgrading 
school bus safety equipment, and 
teaching children safe bus riding, 
pedestrian and bicycle behavior to and 
from school. To receive these funds in 
FY 1991, States must have submitted 
applications, and the applications must 
have been received on or before January 
11, 1991. 

The notice that was published on May 
17, 1990, contains a comprehensive 
discussion of the background and 
history of Guideline 17 and section 402 
of the Highway Safety Act of 1966 (also 
known as the section 402 program). It 
also discusses in detail the Vehicle 
Safety Act standards, and other 
highway safety programs administered 
by NHTSA, that pertain to school buses 
and school bus safety. Individuals that 
are interested in this information are 
encouraged to read that Federal Register 
notice (55 FR 20471). 

The agencies wish to reiterate that the 
updated guideline would, like the 
existing guideline, not be binding on the 
States in accordance with the legislative 
and rulemaking history summarized in 
the May 17, 1990 notice. A State’s 
decision not to adopt a portion of the 
guideline, for example, would not render 
the State's action “illegal,” as one 
commenter suggests. Nonetheless, the 
agencies encourage the use of the 
recommendations made in this guideline 
to optimize the safe operation of pupil 
transportation programs at the State and 
local level. We agree with the 
statements made by the Ohio 
Department of Education in its 
comments, and hope that other States 
maintain a similar attitude. Ohio’s 
comments provide: 

Guideline 17 serves as an important 


yardstick for the various State agencies to 
use. The Office of Pupil Transportation, Ohio 


‘Department of Education has always sought 


to meet or exceed the guidelines over the 
years. Likewise our goal will be to continue 
in this posture, to meet or exceed the changes 
[proposed]. 


General Discussions of Comments 
Received 


We received appoximately 35 
comments in response to the May 17, 
1990 notice. The respondents represent a 
broad cross‘ section of the pupil 
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transportation community, and include, 
among others, State and local officials 
representing fifteen States, National 
organizations concerned with pupil 
transportation issu s, such as the 
National School Transportation 
Association, the National Education 
Association and the National 
Transportation Safety Board, as well as 
concerned State and local! associations, 
manufacturers of school buses and 
school bus equipment, and interested 
private citizens. 

The comments were very supportive 
in general of the agencies’ effort to 
update the guideline, and to seek to 
provide consistency between the 
guideline and other relevant 
requirements, such as the Federal Motor 
Vehicle Safety Standards (FMVSS) and 
the Federal Motor Carrier Safety 
Regulations (FMCSR). The National 
School Transportation Association 
(NSTA), for example, commended the 
agencies for reviewing the guideline and 
bringing it up to current practices. The 
National Education Association stated, 
“[t]he proposed guidelines would 
institute additional, common sense 
procedures which would go far to 
increase school bus safety.” 

The respondents did raise questions 
and voice concerns, however, regarding 
various aspects of the agencies’ 
proposal. Each of these concerns is 
discussed specifically below. Before we 
respond to comments that address the 
particular provisions of the proposed 
revision to the guideline, however, the 
agencies wish to discuss a number of 
general issues associated with our 
proposal. Some of these comments 
involve questions that are either beyond 
the agencies’ authority to address or 
outside the scope of this proceeding. 


1. Change Guidelines to Standards 


One commenter suggests that the 
guidelines be changed back to 
standards. The agencies are without 
authority to do so. We explained in the 
notice dated May 17, 1990 that until 
1976, the Highway Safety Program 
Standards were considered mandatory 
requirements with financial sanctions 
available for non-compliance. In 1976, 
Congress provided for a more flexible 
implementation of the program so that 
the Secretary would not have to require 
State compliance with every uniform 
standard or with each element of every 
uniform standard. As a result, the 
standards became more like guidelines 
for use by the States. This approach was 
formalized by Congress in 1987, when 
the Highway Safety Act was amended 
to provide that State highway programs 
must follow uniform “guidelines” rather 
than “standeds " promulgated by the 


Secretary of Transportation. Without 
Congressional action, the agencies have 
no authority to change them back. 


2. Earmarking Section 402 Funds 


Two respondents criticize NHTSA for 
“earmarking” section 402 funds for 
school bus safety programs. They 
suggest that these funds can be used 
more effectively for other, more serious 
problems. Although the agency does not 
generally support set-aside programs, 
and we have indicated that we will 
continue to oppose the enactment of 
new set-asides or earmarks in the 
section 402 program in the future, we 
opted to exercise our Congressional 
mandate and earmark $4.5 million for 
school bus safety programs in fiscal 
years 1990 and 1991. 

Section 204 of the Highway Safety Act 
of 1987 (Pub. L. 100-17, title II) permitted 
NHTSA to set aside a portion of the 
funds available for section 402 programs 
in fiscal years 1990 and 1991 for the 
purpose of making grants to the States 
to implement school bus safety 
measures. All States applied for and 
were granted funds for this purpose in 
FY 1990. 

The set-aside for FY 1991 was 
announced in a Federal Register notice 
dated August 9, 1990 (55 FR 32554): 
NHTSA expressed, in that notice, its 
reservations about the establishment of 
se.-aside programs. Such programs can 
interfere with State decisions on how to 
use grant funds most effectively, and 
may divert funding away from projects 
which have greater potential safety 
benefits. 

Nevertheless, NHTSA, Congress and 
others all share a concern in enhancing 
safe transportation for.school children. 
For this reason, even though the current 
safety record is already quite positive, 
the agency indicated, in August 1990, 
that it intended to continue this short- 
term set-aside program. We stated that 
recent public focus on school bus issues 
makes this an opportune time for added 
emphasis on these safety programs. 

On October 1, 1990, in light of the 
expected reduction of section 402 grant 
funds, NHTSA announced, in the 
Federal Register (55 FR 40975), the 
elimination of the set-aside. When 
Congress passed and the President 
signed the FY 1991 appropriation bill for 
the Department of Transportation, 
which included the full amount 
requested for the section 402 program, 
however, NHTSA published another 
notice in the Federal Register (55.FR 
51785) reestablishing the grant program 
at $4.5 million, as described in the 
original August 9, 1990, Federal Register 
notice. For FY 1991, applications were 
due on or before January 11, 1991. 


3. Comments Pertaining to FMVSS 


Several comments pertain, not to 
Guideline 17, but rather to Federal 
Motor Vehicle Safety Standards 
(FMVSS). We thank the respondents 
who submitted their comments in these 
areas. However, since these comments 
address subjects that are outside the 
scope of this proceeding, we will not 
address.them individually. Where these 
comments pertain to an ongoing FMVSS 
rulemaking action, and have been 
submitted also to the appropriate 
docket, they will be considered and 
addressed as part of those proceédings. 


4. Consonance between FMVSS and 
Guideline 17 


The Blue Bird Body Company, while 
applauding the agencies’ efforts to 
provide consonance between the 
FMVSS and Guideline 17, suggests that 
certain aspects of the Identification and 
Equipment section of the guideline 
(IV.B.) should be considered safety 
related design criteria and, therefore, 
incorporated into FMVSS. In order to 
establish a FMVSS, the agency must 
show that the FMVSS “shall meet the 
need for motor vehicle safety and shall 
be stated in objective terms.” 15 USC 
1392(a). The agency has interpreted 
“objective” as having been shown to 
demonstrate measurable safety impact. 
Many of the vehicle issues discussed in 
the guideline, such as the color of 
bumpers, sizes of lettering, and the 
glossy yellow of the school bus body do 
not meet that test. These aspects of the 
guideline would not, for example, 
improve the crashworthiness of a school 
bus. However, it is well-accepted that 
this uniform coloring and marking does 
provide a safety benefit, by increasing 
visibility of the bus, alerting other 
motorists of the possible need to stop 
and, in general, improving the 
environment in which the school bus is 
operated. Therefore, these elements will 
not be incorporated into the FMVSS, but 
will remain in the guideline. 


5. Transportation for Handicapped 
Students 


Although the issue was not raised in 
the agencies’ proposal, three 
commenters suggest that the guideline 
include recommendations for the safe 
transportation of handicapped students. 
The. agencies recognize the importance 
of this. issue; however, it would be 
premature to include any 
recommendations in the guideline at this 
time. 

In March 1990, NHTSA published a 
notice (55 FR 7346) granting a petition 
for rulemaking to establish requirements 
for school bus seating for handicapped 
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-students. In May 1990 (55 FR 21891}, the 
agency announced the-availability of a 
report on this topic and requested 
comments for the pending i 
NHTSA is currently reviewing the 
comments received and expects to issue 
a Notice of Proposed Rulemaking in 
1991. In addition, as part of the 
Department of Transportation's 
rulemaking activities undertaken in 
connection with the Americans with 
Disabilities Act of 1990, NHTSA is 
developing an FMVSS for wheelchair 
lifts. 

The agency recognizes that there are a 
number of operational issues asseciated 
with the transportation of handicapped 
students, such as the use of attendants, 
training, and maintenance of equipment; 
however, we are not in a position to 
include these topics in the guideline 
without further study by the agency, and 
until the other rulemaking activities 
noted above have been completed. Until 
such time as a guideline is developed to 
address these issues, schools should 
tailor their programs to best suit their 
individual needs. 


6. Republish Proposal 


The Maryland Department of 
Transportation and the National 
Association of State Directors of Pupil 
Transportation Services request that the 
agencies republish their proposal before 
the revision to Guideline 17 becomes 
final to afford the public a second 
opportunity to review and provide _ 
comment. The agencies do not believe 
this is necessary. The revisions made in 
this notice are not so different from the 
agencies’ initial proposal as to- warrant 
an additional round of notice and 
comment. They are simply a logical 
outgrowth of the original proposal and 
the comments received thereon. 


Comments Pertaining to Specific 
Provisions of Guideline 17 

The agencies received no comments 
regarding Sections 1, I] and V of the 
guideline, entitled Scope, Purpose and 
Program Evaluation. A number of 
subsections within Section [V, were 
similarly not specifically addressed. 
These sections and subsections will be 
adopted, as proposed in the May 17, 
1990 notice. 

We received considerable comments 
on Sections Ill and TV of the proposed 
revisions to Guideline 17. The comments 
received regarding these sections, and 
any changes being made to the agencies’ 
original proposal in this notice, in 
response, are discussed in detail below. 


Section Hl. Definitions 
1. Federal Motor Carrier Safety 
Regulations 


In the Federal Register notice, dated 
May 17, 1990, NHTSA and FHWA 
proposed to add a new definition for the 
term, “Federal Motor Carrier Safety 
Regulations” {FMCSR), because many of 
the vehicles covered by Guideline 17's 
zecommendations are also subject to the 
FMCSR's. A more detailed discussion of 
the FMCSR and their applicability to 
commercial motor vehicles is contained 
in the notice {55 FR at 20474). By adding 
this definition, the agencies sought to 
clarify the guideline, and serve safety, 
by increasing the awareness of schools 
and other potential users of commercial 
buses about the FMCSR. We received 
no objections to the proposed definition. 
it has therefore been adopted in the 


guideline without change. 


2. Bus 


This notice also proposed revisions to 
the existing Guideline 17 definitions, to 
establish consistency between the 
guideline, the Vehicle Safety Act and 
the Federal Motor Vehicle Safety 
Standards (FMVSS). As explained in the 
May 17 notice, Guideline 17's definitions 


have not been revised since NHTSA 


issued the existing school bus definition 
in the FMVSS under the Vehicle Safety 
Act. The present guideline is applicable 
to “Type I” and “Type II” school 
vehicles, and distinguishes between 
these vehicles, in the definition section, 
based on their seating capacity. The 
agencies proposed instead, in the May 
17 notice, to define the guideline’s 
applicability using four new definitions, 
which include the terms “bus”, “school 
bus”, “school vehicle”, and “school- 
chartered vehicle”. A full discussion of 
each of these proposed definitions is 
contained in the agencies’ May 17 notice 
(55 FR at 20473-75). 

The agencies proposed, in the notice, 
to define the term “bus” to mean “a 
motor vehicle designed for carrying 
more than 10 persons {including the 
driver).” This definition is similar to the 
FMVSS “bus” definition {49 CFR 571.3). 
The comments were supportive of this 
new definition, and it has been adopted, 
as proposed. 


3. School Bus 


The notice proposed to define the 
term “school bus” as ‘‘a bus that is used 
for purposes that include carrying 
students to‘and from school or related 
events on a regular basis, bus does not 
include a transit but operated under 
contract-with State-or local-authorities 
to provide transportation for these 
purposes or a school-chartered vehicle.” 


This definition is based on the “scheol 
bus” definition in the FMVSS. However, 
unlike the FMVSS, which applies only to 
new buses, the guideline, under the 
proposed definition would include-any 
bus used for carrying students to and 
from school or related events, including 
previously-owned buses acquired for 
such purposes. 

Most commenters commended the 
agencies on this aspect of their proposal. 
Oregon Department of Education, for 
example, states, ‘Good definition, 
improved and strengthened by its 
extension to used vehicles.” The 
National Transportation Safety Board 
(NTSB) says, “NHTSA’s elimination of 
its ‘Type I’ versus ‘Type II’ classification 
system of school buses is particularly 
commendable.” Several suggestions 
made in the comments, however, should 
be noted. 

Several commenters, for example, 
express support for other school bus 
definitions, such as the definition. that 
was adopted at the Eleventh National 
Conference on School Transportation 
and the statutory definitions contained 
in the California and Ohio State Codes. 
None of these commenters, however, 
provide reasons explaining why the 
other definitions might be preferable to 
that which the agencies proposed. 
Accordingly, we have decided not to 
adopt their comments. 

With regard to the reference to transit 
buses in this definition, Maryland DOT 
recommends that the definition be 
clarified to exclude not only transit 
buses “operated under contract with 
State or local authorities to provide 
transportation for {purposes that include 
carrying students to and from school or 
related events on a regular basis], but 
all transit buses. Maryland's 
recommendation was made to ensure 
that transit buses that transport school 
children to and from school along with 
other passengers as part of routine 
transit operations without being-under 
contract for such transportation are not 
considered to be “school buses.” The 
agencies agree with this comment, and 
have changed the guideline accordingly. 

There seemed to be some confusion, 
among the commenters, regarding 
whether large vans (those designed to 
carry 11 or more people), when used for 
purposes that include carrying students 
to and from school or related events on 
a regular basis, meet this “school bus” 
definition. They clearly do and, if so 
used, these vehicles must meet the 
FMVSS applicable to school buses. To 
clarify this question, subsection FV.B. of 
the guideline has been revised to 
specifically recommend that “school 
buses” meet applicable FMVSS. 
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4. School-chartered vehicle 


The agencies proposed to define the 
term “school-chartered vehicle” to mean 
“a motor vehicle that is operated under 
a short-term contract with State or 
school authorities who have acquired 
the exclusive use of the vehicle at a 
fixed charge to provide transportation 
for a group of students to a special 
school-related event.” This definition 
was developed to make allowances, in 
the guideline, for vehicles that a school 
may charter occasionally for special 
events. On those occasions when a 
school charters a bus instead of using a 
school bus for a school-related event, 
the agencies proposed that the 
guideline’s recommendations for the 
safe operation of the vehicle would 
apply, but not its recommendations for 
equipment and identification. This 
distinction was made to promote safety 
on trips to school-related events without 
imposing unreasonable burdens on 
school administrators. 

The commerters did not object to the 
application of the recommendations to 
these vehicles. However, six 
commenters proposed alternative 
definitions for the term or expressed 
concern about its breadth. Illinois points 
out, for example, that trucks and pre-77 
buses could be chartered for special 
events under the proposed definition. 
The agencies do not wish to encourage 
that schools charter such vehicles. 
Accordingly, we have decided to revise 
the definition to limit the guideline’s 
applicability to school-chartered buses 
only. In addition, we have included a 
recommendation that schools should not 
charter school buses which were not 
manufactured to meet all current 
FMVSS for such vehicles. 

One commenter requested additional 
guidance on the meaning of the words 
“short-term” and “one-time” events 
used in the definition and preamble in 
the May 17 notice. They are meant to 
distinguish between “regular use,” 
which should be reserved for school 
buses, and occasional use for special 
events. 


5. School vehicle 


The agencies proposed, in the May 17 
notice, to define the term “school 
vehicle” to mean “any vehicle that is a 
‘school bus,’ a transit bus operated 
under contract with State or local 
authorities to transport students to and 
from school or related events on a 
regular basis, or a passenger van (a 
passenger vehicle constructed on a truck 
chassis) that is owned by, or operated 
under contract with, school officials or 
with State or local authorities for that 
purpose, but does not include a schooi- 


chartered vehicle.” This definition was 
intended to be broad so as to ensure 
that the guideline’s operational and 
maintenance recommendations apply to 
all vehicles regularly used to carry 
students, yet exclude private vehicles, 
such as the family car or taxis, that 
might be used to carry school children. 

We also proposed to extend 
identification and equipment 
recommendations to small vans that 
schools use to carry school children. 
These vans, which use truck chassis, are 
designed to carry 10 or fewer persons. 
Their passenger capacity makes them 
too small to meet NHTSA’s definition of 
“school bus;” however, they.are 
increasingly being used to transport 
school children. Because of this usage, 
the agencies proposed that these vans 
should be clearly identified to motorists 
as school vehicles. 

Comments received in response to this 
proposal were uniformly negative. With 
regard to transit buses, NSTA notes 
that, under Urban Mass Transit 
Administration (UMTA) regulations, 
these vehicles are prohibited from being 
used to transport school children in 
many instances. With regard to vans, 
the comments of the California 
Association of School Transportation 
Officials (CASTO) are representative: 
“It seems alarming that NHTSA is 
promoting this definition, which in 
CASTO's mind seems to fly in the face 
of the gains made with the adoption of 
FMVSS 220, 221, 222, 301 and 302.” 

Accordingly, the agencies have 
reconsidered their original position. 
While we felt the proposed revision 
merely acknowledged the use of transit 
buses and small vans, many 
commenters felt that NHTSA and 
FHWA would be condoning or 
encouraging the use of such vehicles to 
transport school children, by including 
them in the guideline. This is something 
we do not wish to do, because school 
buses are believed to be the safest 
vehicles in which to transport school 
children. For this reason, the agencies 
have decided to eliminate this definition 
completely, and to limit the scope of 
Guideline 17 to school buses and school- 
chartered buses. 


Section IV.A. Administration 


Under the heading Administration, the 
proposal recommends that each State 
have a single agency having primary 
administrative responsibility for pupil 
transportation and employ at least one 
full-time professional to carry out these 
responsibilities. The California State 
Department of Education (CA DOE) and 
CASTO, which submitted virtually 
identical comments on this issue, both 


19273 


suggest that these recommendations 
should apply also at the Federal level! 

In response to this comment, the 
agencies wish to stress that the purpose 
of this, as well as the other 17 Highway 
Safety Program Guidelines that have 
been promulgated by NHTSA and 
FHWA is to assist the States in 
conducting their highway safety 
programs. They have not been 
developed for the purpose of defining 
the manner in which the Federal 
agencies provide technical, monetary or 
other assistance to the States. CA DOE 
and CASTO may be interested to know, 
however, that there is a single Federal 
agency that has primary responsibility 
for pupil transportation, and that 
Federal agency is NHTSA. In addition, 
together NHTSA and FHWA employ a 
number of professionals, in their Offices 
of Alcohol and State Programs, Vehicle 
Safety Standards, Motor Carrier 
Standards and Chief Counsel, with 
responsibilities for the various aspects 
of the pupil transportation program. 

The agencies’ proposal recommended 
also that States develop an operating 
system for collecting and reporting pupil 
transportation information in a manner 
that is consistent with the criteria set 
forth in Highway Safety Program 
Guidelines 10, “Traffic Records,” and 18, 
“Accident Investigation and Reporting.” 
With regard to Accident data, Arizona 
DOT suggests that States use instead 
the 1990 National Conference School 
Bus Accident Reporting Form to 
standardize statistics. The agencies 
believe that a State’s use of that form 
would not be inconsistent with the 
recommendations contained in 
Guideline 18. We believe also that any 
changes to the guidelines’ 
recommendations for Accident 
Reporting should be contained in that 
guideline (Guideline 18), and not in 
Guideline 17. 

In addition, while the agencies agree 
that there are advantages to developing 
a set of standardized, or uniform, 
statistics, we do not believe it is timely 
to consider changing Guideline 18 now. 
On May 1, 1990, NHTSA published, in 
the Federal Register, a notice with a 
proposed list of Critical Automated Data 
Reporting Elements (CADRE), which we 
hope States will collect on Police Traffic 
Accident Reports and include on 
automated databases. The CADRE 
would contain data elements relevant to 
pupil transportation as well as other 
motor vehicle crashes. Comments 
regarding this proposed list have been 
received and are being reviewed by the 
agency. When a final version oi the 
CADRE has been developed, NHTSA 
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Section IV.B. Identification and 
Yquipment of School Buses 

The agencies proposed to simplify the 
guideline’s identification and equipment 
recommendations to make clearer which 
recommendations apply to particular 
vehicles. Since any new “bus” sold for 
pupil transportation purposes must be 
certified as meeting the FMVSS for 
school buses, under the Vehicle Safety 
Act, the notice proposed that the 
identification and equipment 
recommendations of Guideline 17 apply 
to all school buses, not just Type I 
school buses (designed to carry more 
than 16 persons). The commenters that 
addressed this change, supported it. 

The agencies also proposed that the 
guideline encourage the use of safety 
equipment and identifying features for 
other school vehicles, which would 
include certain transit buses and 

passenger vans (designed to carry 10 or 
fewer persons). As stated previously, 
virtually all commenters disagree with 
this aspect of the agencies’ proposal. 

Some commenters disagree on the 
basis that these recommendations are 
unnecessary with regard to these 
vehicles. Colorado DOE, for example, 
points out that vans are not permitted to 
control traffic in some States, and, 
therefore, should not be equipped with 
flashing lights and stop signal arms. 
Connecticut states that vans are 
typically used for transportation needs 
that do not require frequent stops, such 
as transporting a small group to a single 
location. Thus, the need to warn other 
motorists of the presence of children in 
the vicinity of the vehicle is less than 
with school buses. 

Some respondents warn against 
identifying school vehicles which are 
not “school buses” as if they are, for 
other reasons. They state that the 
yellow coloring and “School Bus” 
markings on a vehicle provide 
assurances to the public that a vehicle is 
constructed to provide the highest level 
of safety to its passengers. 
Recommending that transit buses and 
small vans be similarly marked, they 
believe, would either provide a false 
assurance to parents and students or 
erode the confidence currently placed in 
schoo! buses. Oregon DOE, for example, 
argues, “The term ‘School Bus’ must be 
jealously protected to ensure that 
students and parents can feel confident 
in not only the identification of the 
vehicle, but also its construction.” 

In addition, as already discussed, 
many commenters felt that the agencies 
would be condoning or encouraging the 
use of these vehicles to transport school 


children, simply by including them at all 
in the guideline. This is something we do 
not wish to do, because school buses are 
believed to be the safest vehicles in 
which to transport schoolchildren. For 
this reason, and the others cited, the 
agencies have decided that Guideline 17 
will not include school vehicles (other 
than school buses) in its identification 
and equipment recommendations. 

The commenters supported the 
proposal that the identification and 
equipment recommendations should not 
apply to school-chartered vehicles. 

commenters suggested adopting 
the new mirror standard adopted by the 
1990 National Standards Conference. In 
December 1989, NHTSA published an 
Advance Notice of Proposed 
Rulemaking announcing that the agency 
was considering changes to FMVSS 111, 
Rearview Mirrors. The agency is now 
reviewing comments received in 
response to this notice. Because the 
guideline references the FMVSS, any 
changes to the FMVSS will be 
incorporated into the guideline by 
reference. 

Two commenters requested 
clarification of the recommendation that 
stop arms and signal lamps should not 
be “operable through the usual controls” 
when transporting primarily passengers 
other than school children. These 
commenters suggested that the guideline 
recommend instead that signal lamps 
and stop arms not be “operated,” or 
used. These commenters felt that the 
current wording requires disconnection 
of these devices, and stated that this is 
not practical for occasional non-school 
use. The agencies have adopted this 
suggestion. We agree that it would be 
impractical to disconnect these devices 
when school buses are used 
intermittently for non-school use. On 
those occasions, the agency believes it 
is sufficient for drivers to use a 
mechanism that overrides these 
systems. If the school bus is being used 
for non-school activities for an extended 
period of time, however {i.e., during the 
summer), these devices should be 
disengaged. 


Section IV.C. Operations 
1. Personnel 


Based on the unique characteristics 
and responsibilities associated with 
transporting school children, NSTA 
asserts that all drivers who transport 
school children, including transit and 
charter bus drivers, should receive the 
same level of training and meet the 
same qualifications, certifications and 
licensing provisions required for school 
bus drivers. As stated earlier, the 
agencies have decided that Guideline 


17’s coverage should not include school 
vehicles {other than school buses), 
because we do not wish to encourage 
their use. Accordingly, the guideline 
does not include a recommendation for 
the operation of transit buses. The 
Operations section of the guideline, 
however, is not limited to drivers of 
school buses; it pertains also to drivers 
of school-chartered buses occupied by 
school children. States are encouraged 
by the guideline to impose certain 
minimum requirements on these drivers. 
States are also encouraged to include in 
their selection, training and supervision 
plans, all persons whose primary duties 
involve transporting school children. 

Some comments suggested inclusion 
of specific qualifications and training 
components for drivers and driver 
instructors. While the proposed 
guideline recommends that States 
develop a selection, training and 
supervision plan and minimum 
requirements for their personnel, the 
agencies believe that each State should 
establish its own particular training 
program and qualification requirements, 
or adopt an appropriate industry 
standard. Accordingly, these aspects of 
the proposed revision to Guideline 17 
will not be changed. 

Maryland DOT and NSTA suggest 
that the proposed recommendation that 
a driver be “free from arrests, 
convictions, and crashes for at least 
three years” is overly restrictive and 
unnecessarily limits the size of the 
potential school bus driving population. 
The Virginia DOE also expresses 
concern regarding this proposed 
recommendation and suggests that this 
section of the guideline not be more 
restrictive than FHWA’s new 
Commercial Driver's License {CDL) 
Regulations. 

The agencies agree with these 
comments, and have therefore changed 
this aspect of the guideline. FHWA’s 
CDL regulations establish the minimum 
licensing requirements for commercial 
drivers and identify the circumstances 
that cause these drivers to become 
disqualified. The regulations cover most 


school bus and school-chartered bus 


drivers (all drivers who operate a 
vehicle designed to carry 16 or more 
persons, including the driver). 
Accordingly, the agencies have 
eliminated the recommendation that a 
driver be “free from arrests, convictions, 
and crashes for at least three years,” but 
will continue to include in Guideline 17 
a provision that drivers who are subject 
to the CDL standards have a valid 
commercial drivers license. 

The agencies are mindful that certain 
school bus and school-chartered bus 
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drivers (drivers who operate a vehicle 
designed to carry more then 10 but less: 


driver's license.} We are also aware that 
certain serious traffic violations, that 
should be of concern to a State with 
regard te drivers who. transport school 


a commercial motor vehicle while under 
the influence ef alcohol or a controlled. 
substance; or excessive speeding, 
reckless driving or committing a traffic 
violation in connection. with a. fatal 
accident while driving a commercial 
motor vehicle would: disqualify a driver, 
but committing these offenses while 
driving a non-commercial. motor vehicle. 
may not, depending on the strictness of 
a State’s driver disqualification criteria. 
We therefore recommend im the 
guideline that States establish 


additional physical, mental, moral and 


other requirements, including 
requirements for drug and/or alcohol. 
misuse or abuse,, which all drivers of 
school buses. and school-chartered. 
buses occupied by school. children 
should meet. States may consider, for 
example, requiring that these drivers 
have a traffic record free, for at least 
two years, from: (1) any license 
suspension, revocation, cancellation. or 
denial for cause, as those terms are used 
in the National Driver Register Act of 
1982. (23: U.S.C. 401 note), or any 
disqualification, as. defined in 49 CFR 
383.51; (2) any conviction for driving 
under the influence of alcohol or 
impaired by alcohol ora controlled. 
substance, refusing to undergo testing as 
required by any State or jurisdiction, 
leaving the scene of an accident or 
felony involving the use of a motor 
vehicle; (3) more than one conviction for 
a serious traffic violation; and: (4) any 
conviction for a serious traffic violation 
arising in connection with any traffic: 
accident reportable under State or local 
law. A serious traffic violation, in this: 
context, could mean a conviction. for 
excessive speeding, as defined by State 
or local law or regulation; reckless 
driving, as defined by State or loeal law 
or regulation, including but not limited 
to offenses of driving a. motor vehicle in 
willful or wanton disregard for the 
safety of persons or property; improper 
or erratic traffic lane changes; or 
following the vehicle ahead teo closely. 
Two commenters question the 


recommendatien that places on drivers. 


the burden. of “previdefing} clear 
ducumentation that there is:ne evidence 
of drug and/or alcohol misuse or 


abuse.” In response te this comment, we 
have removed the burden on the driver 
te “ document” a lack of evidence 
of drug and/or alcohol misuse er abuse,. 
by recommending instead that States 
establish and require that drivers meet 
requirements regarding drug and/or. 
alcoho! misuse or a 

Several commenters responded to the 
agencies’ request for comments. 
regarding the possible inclusion of a 
recommendation that pupil 
transportation safety programs screen 
school vehicle drivers. for drug and! 
alcohol involvement. Most commenters 
were supportive of the agencies’ 
recommendation, particularly where 
there is a reason to believe that there is 
dzug or alcohol involvement. The 
National Education Association, 
however, opposes random = 
drug and alcohol testing, and two: 
commenters were concerned about the 
potential burden te the States; and. 
inconvenience to drivers who do not 
abuse drugs and alcohol. 

The agencies have decided: that the: 
guideline should not specifically address 
the issue of drug and alcohol screening. 
We believe that, by recommending that 
States: hire only drivers found to be 
without a record of drug and/or alcohol 
abuse or misuse, the guideli 
adequately addresses this problem. We 
are leaving the decision. chew 
to gather this information to the States. 
We note that, presently, many 
employers and some States. routinely 
use pre-employment screening: 
procedures for all driver alee 


2. Vehicles—Pre-77 School Buses 


The comments were generally 
supportive of this section of the 
proposal, which. addresses the aspects. 
of operations pertaining to vehicles, 
particularly with respect to the agencies’ 
proposed recommendation that school 
buses not manufactured. to meet the 
April 1, 1977 FMVSS for school buses, 
be replaced with those that do meet the 
stricter school bus.standards. 

Except for one: commenter who 
recommended that pre-77 buses could be 
retro-fitted at a significant savings, all 
commenters agreed that replacement of 
these buses:is a step in the right 
direction. In fact, the State of Hawaii 
announced in its. submission that it has, 
“informed alk those that provide pupil 
transportation in [the] State to phase out 
pre-1977 schoal buses: by June 1992.” We. 
applaud the swift action that has been 
taken by Hawaii and a number of other 
States. 

Four commenters, however, express 
concern that the 
recommendation does not go far enough. 
Under the preposal., the guideline 


recommends that pre-77 buses be 
replaced, “consistent with economic 
realities.” Maryland DOT and Virginia 


’ DOE recommeud that this condition be 


dropped because it tends to dilute the 
impact of the safety message conveyed 
in the guideline. Instead, they 
recommend the immediate replacement 
of these vehicles. While the agencies: 
agree that pre-77 school buses should: be 


have a pre-1977 school bus retirement 
policy already in place. Any 
recommendation that suggests 
accelerating this process further for 
these States could: pose an undesirable 
economic burden on. many, school 
distriets.. Accordingly, this aspect of the 
guideline wilt not be changed. 

As stated previously in this notice, the 
agencies have: decided to make a 
revision to. their pre-77 school bus: 
guidance. Im addition to recommending 
that schools replace their pre-77 schael: 
buses, the agencies also recommend that 
schools should. not charter any such: 
school buses. 

The Orange County Passenger Safety 
Association and NTSB go seo far as to 
say that pre-77 vehicles should not 
remain in use at all. Orange County, for 
example, states: 


How can we justify the sale of these 
pi school buses te church and civic 
groups and excuse — saying the: 
purchaser was informed of its condition. No 
pre-77 school bus: should be available for 
purchase to anyone at anytime.. This is 
essentially selling a time bomb and assuming, 
no liability because the buyer knew it was-a 
bomb. 

While the agencies certainly 
enceurage all users of schaol buses, 
public schools and other groups alike, to 
use school buses that were 
manufactured to meet the April 1, 1977 
FMVSS for those vehicles, we believe. 
that this commenter overstates the: 
problem. Although: post-77 school buses: 
provide the safest form of surface 
transportation available, other factors 
should be taken into consideration when 
making the decision to use pre-77 school 
buses. For example, because of their 
size and weight, pre-1977 school buses: 
offer superior levels of crash pretection 
to other vehicles (station wagons and 
vans) which are often. considered as 
alternatives to: older scheal buses. 

In.our May 17 notice, the agencies 
requested comments. regarding whether 
it would: be appropriate for the guideline 
to:recommend that purchasers of these: 
pre-1977 school buses should be 
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informed by the seller (e.g., the State or 
a school) that the buses were 
manufactured prior to the April 1, 1977 
effective date of NHISA’s 
comprehensive school bus safety 
standards. In particular, we requested 
comments on the merits of the 
recommendation in general, whether the 
guideline is an appropriate vehicle for 
the recommendation, the form and 
timing of the notice (i.e., at what point in 
the sales transaction), and the potential 
burdens State and school officials may 
have if such a notification procedure 
were incorporated into the guideline and 
adopted by a State. 

Severai commenters were supportive 
of the notion of notification, but their 
particular recommendations varied on 
the precise methods that should be used. 
We received little information about the 
form and timing of the notice and its 
potential burdens. In addition, some 
potential problems were raised and left 
unresolved, such as the ability of the 
procedure to reach non-school groups 
over which there is little or no 
regulation. 

Accordingly, the agencies have 
decided to recommend, in this guideline, 
that States inform potential buyers of 
pre-1977 school buses that these buses 
may not meet current standards for 
newly manufactured vehicles and of the 
need for continued maintenance of these 
buses and adequate safety instruction. 
We have not specified, however, the 
manner in which this should be 
accomplished. Some States may choose, 
for example, to require notification of 
every purchaser prior to the sale of a 
pre-1977 school bus, while others may 
choose instead to conduct a public 
information program designed 
specifically to target potential buyers of 
these buses. These or other comparable 
solutions would be acceptable under 
this recommendation. 


3. Vehicles—Seating 


Two commenters (NSTA and Dennis 
Furr) have suggested that the seating 
specifications in the guideline are 
outdated and need to be changed. This 
issue was recently the subject of a 
petition to amend FMVSS No. 222, 
which argued that the current method of 
determining capacity results in 
overcrowding on schoo! buses. The 
petition has been denied by NHTSA. 
Standard No. 222 calculates seating 
positions by a method designed to 
ensure that adequate crash protection is 
provided for the maximum number of 
passengers that could be 
accommodated. It is not meant to be a 
measure of the absolute capacity of the 
school bus for all size occupants. 


Similarly, the guideline’s ; 
recommendation for seating “at least as 
large as a 5th percentile adult female, as 
defined in 49 CFR 571.208” is intended to 
identify the maximum number of 
students that could be transported on a 
school bus. In practice, school buses 
transport students of various sizes (from 
pre-schoolers to 12th graders). For 
example, a bus that may be capable of 
easily accommodating 65 pre-school or 
elementary students may be capable of 
carrying only 43 high school students. 
This figure should, therefore, be 
adjusted based on the ages and sizes of 
the passengers involved. 

CASTO and Orange County 
Passenger Safety Association (Orange 
County) requested that NHTSA conduct 
testing of-recliner seats in connection 
with FMVSS 222 and perform new 
studies on the use of safety belts on 
Type I school buses. These requests 
pertain to FMVSS and are, therefore, 
beyond the scope of the guideline. 

With regard to the issue of safety 
belts on school buses, NTSB and Orange 
County recommend that their use be 
required when the school bus has a 
gross vehicle weight rating (GVWR) of 
over 10,000 pounds. After exhaustive 
review of the research on the efficacy 
and cost effectiveness on safety belts on 
large school buses, the National 
Academy of Sciences (NAS) came to the 
opposite conclusion in its May 1989 
report, “Improving School Bus Safety.” 
Instead, NAS recommended that school 
bus safety activities should be focused 
on making the bus safer in the loading/ 
unloading zone. In a July 1989 Federal 
Register notice, NHTSA accepted 
NAS’s recommendation, and published 
an ANPRM on mirrors that addressed 
loading/ unloading zones. 

The NTSB noted that, prior to the 
agencies’ revision of the guideline, it 
recommended that children wear 
restraints in some vehicles that were not 
required by Federal standards to have 
restraints. By eliminating the Type I 
versus Type Il distinction, the agencies 
have resolved this problem. The NTSB 
continues to be concerned, however, 
that the use of safety belts which have 
been modified in a manner inconsistent 
with Federal standards could pose a 
safety hazard: The agencies agree that 
this is a legitimate concern. Accordingly, 
the following sentence has been added 
to the guideline: Occupant restraints 
should comply with the requirements of 
FMVSS Nos. 208, 209, and 210 as they 
apply to multipurpose vehicles. 


4. Vehicles—Emergency Exit Access 


The agencies proposed, .in May, to 
include a recommendation that baggage 
and other items transported in the 


passenger compartment should be 
stored so that the aisles are kept clear 
and the doors and emergency exits of 
school vehicles remain unobstructed at 
all times. There was no opposition to 
this recommendation. However, the 
agencies’ request for comments on the 
merits of recommending that buses 
intended for sports, marching band and 
other activities that may involve 
transporting large items of equipment, 
be ordered with storage compartments 
beneath the passenger compartment 
created considerable controversy. 
Many commenters felt that the 
agencies were recommending that 


school buses should be equipped with 


luggage racks. The agency did not intend 
to give this impression. However, the 
agencies agree with the suggestions 
made in some comments that interior 
luggage racks should retain their 
contents. Accordingly, the agency is 
including in the guideline a 
recommendation that, when school - 
buses are equipped with interior luggage 
racks, the racks should be capable of 
retaining their contents in a crash or 
sudden driving maneuver. 

The agencies received conflicting 
comments regarding storage 
compartments beneath the passenger 
area of buses. Maryland suggested that 
storage compartments be allowed either 
at the rear of or under the passenger 
area. When buses are intended for 
sports, marching band and other 
activities that may involve transporting 
large items of equipment, Connecticut 
recommends that they be ordered with 
storage compartments beneath the 
passenger compartment. Oregon argues, 
however, that underside storage is often 
very limited and may not always 
provide an acceptable alternative. It 
was also suggested, by one commenter, 
that storage compartments can affect 
the structural integrity of the vehicle. 
Because of the conflicting opinions in 
the comments, this issue will not be 
addressed in the guideline. 


Section IV.D. Vehicle Maintenance 


A number of commenters from the 
State of Wisconsin indicate that, in their 
State, annual inspections and “spot 
checks” are conducted, rather than 
semi-annual inspections, as 
recommended in the guideline. They 
recommend that the guideline be 
changed to accept this procedure as an 
alternative. The agencies’ 
recommendation that inspections be 
performed semi-annually is not a new 
one; it has been contained in Guideline 
17 (formerly Standard 17) since its 
ception. While Wisconsin may have 
had success in maintaining its fleet of 





: Redéral; Register: {| Vol. 56!:No: 8 /* Friday; Apri? 2611991 / Rules: and Reguldtions 49277 
SSA SAAS Ab ESN ET A ERE dE SAS RN ALC AT TOTNES PRS RINT i M2 EE EIEN PINT AN BR EN TIES AT SAR RAE EARS OT 


school vehicles using a different 
procedure, and the agencies recognize 
that spot checks may be useful, NHTSA 
and FHWA continue to believe that the 
use of semi-annual inspections is the 
preferable approach. 


Section IV.E. Other Aspects of Pupil 
Transportation Safety 


1. Instruction 


The agencies proposed that pupils 
transported in schcol vehicles receive 
instruction in safe riding practices, 
proper loading and unloading 
techniques, and proper street crossing to 
and from school bus stops. Additionally, 
pupils should participate in supervised 
emergency evacuation drilts, at least 
once during each school semester. 
Several comments were received 
regarding who should receive 
instruction and how often instruction 
should be given. The Blue Bird Body 
Company, for example, took issue with 
the phrase “pupil transported in a school 
vehicle” and asked, “Who can say 
which children will not be transported 
in a school vehicle?” The agencies leave 
this determination to State. and local 
school officials. They may choose to 
provide instruction to alt pupils, and we 
certainly would not discourage such a 
practice. However, we do not believe it 
is necessary to include such a 
recommendation in Guideline 17. 

CA DOE and CASTO recommend 
providing instruction only to those 
pupils who are transported on school 
buses, not to those who are transported 
on other school vehicles. For the reasons 
discussed previously in this notice, we 
have adopted this recommendation. 
These commenters also recommend, as 
does NTSB, creating a distinction 
between pupils who are transported 
from home to school and those who are 
transported on activity or field trips. 
They suggest that pupils who are 
transported only on these trips should 
receive instruction more frequently 
{prior to departing on every trip), but 
ihat the instruction could be limited. We 
agree and have, therefore, included in 
the guideline a recommendation that 
these pupils be instructed on safe riding 
practices and on the location and 
operation of emergency exits prior te 
departing on every trip. 

Blue Bird suggests that younger 
children might require instruction more 
often than older children. While no 
comment recommends providing 
instruction to younger children (other 
than those whe are transported only on 
activity trips} more frequently than once 
each semester,CA DOE seems to 
recommend that pupils:in grades four _ 
through eight receive instruction just 


once per year, and that pupils above the 
eighth grade not receive instruction at 
all. The agencies disagree with this 
recommendation. Guideline 17 has 
always recommended that pupils of alk 
ages (up to grade twelve) receive 
instruction twice each year. We have 
changed the guideline to recommend 
that instruction take place once each 
semester, thereby ensuring that it is 
dispersed throughout the school year. 
However, we disagree that the guideline 
should be changed ta recommend that 
instsuction occur less frequently: 

NTSB and the Education Service. 
Center, Region XIII (ESC) make a 
number of specific recommendations: 
regarding emergency egress procedures 
and instruction. For example, they both 
ask. whether police, or fire and rescue 
personnel will be involved in planning 
pupil instruction and conduct the 
training. We agree that such personnel 
could be involved in evacuation training 
of school children. However, we believe 
that this recommendation is premature. 
NHTSA is currently exploring, with the 
National Association of State Directors 
of Pupil Transportation Services, the 
development of training materials in 
evacuation for school children and 
extrication and evacuation for police 
and emergency services personnel. At 
present, there are no training programs 
designed to involve these elements in 
school bus evacuation. training. 

NTSB also recommends that the 
guideline should specify a period of time 
by which all students should be out of 
the school vehicle during evacuation 
drills and include instruction on. all 
avenues of egress so that pupils are 
prepared in the event of a rollover. The 
agencies agree that emergency 
evacuation drills should be timed, and 
we have revised the guideline 
accordingly. However, at present, we 
have no ebjective data as to what those 
times should be. Furthermore,, the 
agencies generally do not include this 
level of detail in their Highway Safety 
Program Guidelines. As stated 
previously, however, NHTSA has plans 
to revise Highway Safety Program 
Manual No. 17 to reflect the revisions 
that have been made to Guideline 17 in 
this notice. The manual is, designed as a 
guide for States and their political 
subdivisions in developing pupil 
transportation policies and procedures, 
and does. provide a greater level of 
detail on specific. areas, such as these. It 
also would: be non-binding, NHTSA will 
consider these comments during its 
preparation of the revised manual. 


2. Pedestrian and Bicycle Safety 


In the May 17 notice, the agencies 
indicated that they were considering 


expanding the guideline to recommend 
that pupil transportation safety 
programs include recommendations for 
safe pedestrian and bicycle riding 
practices. We stated also that we were 
interested in revising the guideline to 
encourage States ta consider adoption of 
safety measures, such as the school 
safety patrol, school vehicle monitor and 
crossing guard programs, for their pupil 
transportation safety programs. These 
areas are among those determined by. 
the National Academy of Sciences 
(NAS} as capable of enhancing schaal 
bus safety, and identified by NHTSA as 
“most effective” in protecting the safety 
of school children (54 FR 29629; July 13, 
1989). 

Most commenters who addressed this 
issue support expanding the pupil 
transportation guideline to include safe: 
pedestrian and bicycle riding practices. 
Wisconsin DOT provided the following 
justification: 


There are over seven times as many 
pedestrian and bicyclist injuries as there are 
school bus-related injuries in our state each: 
year. Although it is not clear how many of the 
pedestrian and bicyclist injuries occur during 
school-related trips, school children account 
for a large number of those injured. Over 
two-thirds of bicyclist injuries invelve 
children, one-fourth of pedestrian fatalities: 
and 40 to 45 percent of pedestrian nonfatal! 
injuries. 

Some commenters, however, including 
NSTA, NTSB and Maryland DOT, were 
concerned about expanding pedestrian 
and bicycle safety too broadly within 
Guideline 17. NSTA, for example, 
suggests that the guideline should be 
limited to activities which involve going 
to. and from the scheol bus stop. While 
all three commenters agree that safe 
pedestrian and bicycle riding practices 
covering all children traveling to and 
from school is an area which requires 
and deserves national attention, they 
advise that it should be addressed in a 
separate guideline. 

In its 1989 Special Report 222, 
“Improving School Bus Safety.” the NAS 
recommended a number of effective 
countermeasures to improve school bus 
safety. Four of these countermeasures 
addressed pedestrian safety issues. On 
July 13, 1989, NHTSA issued a notice in 
the Federal Register endorsing NAS's 
recommendations, and deemed a 
number of them to be “effective” or 
“most effective.” A number of 
pedestrian safety measures were 
determined to be “most effective.” On 
July 20, 1989, NHTSA issued a Federal 
Register notice announcing the 
availability of special grant funds, set 
aside to address school bus safety 
issues. The sum of $4.5 million was set 





aside to address those measures deemed 
to be “effective” and “most effective” in 
the July 13, 1989 notice. 

Thirty-five States chose to use part of 
their set-aside funds to address 
pedestrian and bicycle safety issues. We 
believe that choice made by these States 
supports our position that pupil 
transportation should not be considered 
to apply solely to school bus 
transporation safety. Accordingly, we 
have retained the pedestrian and bicycle 
safety information in the guideline. 

We recognize, of course, that the 
problem of pedestrian and bicycle safety 
involves much more than children 
traveling to and from school, which is 
not addressed in this or in any other 
guideline. The agencies have already 
announced their plans to conduct 
rulemaking to determine whether to 
elevate the area of Pedestrian and 
Bicycle Safety to become a National 
Priority program area under the section 
402 program. If it does become a 
National Priority area, NHTSA and 
FHWA would develop additional 
guidance to assist States in this program 
area. 

With regard to school safety patrol, 
school vehicle monitor and crossing 
guard programs, NSTA suggests that a 
pilot study should be conducted to 
determine their effectiveness in 
improving school bus safety. Further, 
they recommend that, if the pilot study 
finds that any of these measures will 
improve school bus safety, use of these 
measures should be encouraged. The 
agencies believe these programs are 
effective. The guideline already 
recommends their use. 


3. Procedures for School Vehicle Drivers 
and Passengers 


Blue Bird suggests that a 
recommendation be added to the 
guideline which includes procedures for 
school vehicle drivers and passengers 
regarding order and discipline, in 
loading zones and adjoining areas and 
for filling seats. If the agencies were to 
recommend procedures in these areas, 
they would be included in the manual, 
not the guideline. We will consider these 
issues during the preparation of the 
revised manual. 


Federalism Assessment 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612 and it has been determined that it 
has no federalism implication that 
warrants the preparation of a federalism 
assessment. Guideline 17 contains 
recommendations to the States. It does 
not impose standards or requirements. 


List of Subjects in 23 CFR Part 1204 


Grant programs, Highway Safety. 

In consideration of the foregoing, 
NHTSA and FHWA amend 23 CFR part 
1204 as follows: 


PART 1204—[ AMENDED] 


1. The authority citation for part 1204 
continues to read as follows: 


Authority: 23 U.S.C. 402; delegations of 
authority at 49 CFR 1.48 and 1.50. 


§ 1204.4 [Amended] 


2. Highway Safety Program Guideline 
No. 17, Pupil Transportation Safety, is 
revised and the summary of comments 
and recommendations is removed to 
read as follows: 

I. Scope. This guideline establishes 
minimum recommendations for a State 
highway safety program for pupil 
transportation safety including the 
identification, operation, and 
maintenance of buses used for carrying 
students; training of passengers, 
pedestrians, and bicycle riders; and 
administration. 

Il. Purpose. The purpose of this 
guideline is to minimize, to the greatest 
extent possible, the danger of death or 
injury to school children while they are 
traveling to and from school and school- 
related events. 

Ill. Definitions. 

Bus is a motor vehicle designed for 
carrying more than 10 persons (including 
the driver). 

Federal Motor Carrier Safety 
Regulations {FMCSR) are the 
regulations of the Federal Highway 
Administration (FHWA) for commercial 
motor vehicles in interstate commerce, 
including buses with a gross vehicle 
weight rating (GVWR) greater than 
10,000 pounds or designed to carry 16 or 
more persons (including the driver), 
other than buses used to transport 
school children from home to school and 
from school to home. (The FMCSR are 
set forth in 49 CFR parts 383-399.) 

School-chartered bus is a “bus” that is 
operated under a short-term contract 
with State or school authorities who 
have acquired the exclusive use of the 
vehicle at a fixed charge to provide 
transportation for a group of students to 
a special school-related event. 

School bus is a “bus” that is used for 
purposes that include carrying students 
to and from school or related events.on 
a regular basis, but does not include a 
transit bus or a school-chartered bus. 

IV. Pupil Transportation Safety 
Program Administration and 
Operations.—Recommendation. Each 


~ State, in cooperation with its school 


districts and other political subdivisions, 
should have a comprehensive pupil 
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transportation safety program to ensure 
that school buses and school-chartered 
buses are operated and maintained so 
as to achieve the highest possible level 
of safety. 

A. Administration. 1. There should be 
a single State agency having primary: 
administrative responsibility for pupil 
transportation, and employing at least 
one full-time professional to-carry out 
these responsibilities. 

2. The responsible State agency 
should develop an operating system for 
collecting and reporting information 
needed to improve the safety of 
operating schoo! buses and school- 
chartered buses. This includes the 
collection and evaluation of uniform 
crash data consistent with the criteria © 
set forth in Highway Safety Program 
Guidelines No. 10, “Traffic Records” and 
No. 18, “Accident Investigation and 
Reporting.” 

B. Identification and equipment of 
school buses. Each State should 
establish procedures to meet the 
following recommendations for 
identification and equipment of school 
buses. 

1. All school buses should: 

a. Be identified with the words 
“School Bus” printed in letters not less 
than eight inches high, located between 
the warning signal lamps as high as 
possible without impairing visibility of 
the lettering from both front and rear, 
and have no other lettering on the front 
or rear of the vehicle, except as required 
by Federal.Motor Vehicle Safety 
Standards (FMVSS), 49 CFR part 571. 

b. Be painted National School Bus 
Glossy Yellow, in accordance with the 
colorimetric specification of National 
Institute of Standards and Technology 
(NIST) Federal Standard No. 595a, Color 
13432, except that the hood should be 
either that color or lusterless black, 
matching NIST Federal Standard No. 
595a, Color 37038. 

c. Have bumpers of glossy black, 
matching NIST Federal Standard No. 
595a, Color 17038, unless, for increased 
visibility, they are covered with a 
reflective material. 

d. Be equipped with safety easiniorni. 
for use in an emergency, including a 
charged fire extinguisher, that is 
properly mounted near the driver's seat, 
with signs indicating the location of 
such equipment. 

e. Be equipped with device(s) 
demonstrated to enhance the safe 
operation of school vehicles; such as a 
stop signal arm. 

f. Be equipped with a system of signal 
lamps that conforms to the school bus 
requirements of FMVSS No. 108, 49 CFR 
571.108. 
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g. Have a system of mirrors that 
conforms to the school bus requirements 
of FMVSS No. 111, 49 CFR 571.111, and 
provides the seated driver a view to the 
rear along both sides of the bus and a 
view of the front bumper and the area in 
front of the bus. Mirrors should be 
positioned and adjusted such that when 
a rod, 30 inches long, is placed upright 
on the ground at any point along a 
traverse line 1 foot forward of the 
forward-most point of a school bus, at 
least 7% inches of the length of the rod 
should be visible to the driver, either by 
direct view or by the system of mirrors. 

h. Comply with all FMVSS applicable 
to school buses at the time of their 
manufacture. 

2. Any school bus meeting the 
identification recommendations of 
sections 1.a-h above that is permanently 
converted for use wholly for purposes 
other than transporting children to and 
from school or school-related events 
should be painted a color other than 
National School Bus Glossy Yellow, and 
should have the stop arms and school 
bus signal lamps described by sections 
1.e & f removed. 

3. School buses, while being operated 
on a public highway and transporting 
primarily passengers other than school 
children, should have the words “School 
Bus” covered, removed, or otherwise 
concealed, and the stop arm and signal 
lamps described by sections 1.e & f 
should not be operated. 

4. School-chartered buses-should 
comply with ail applicable FMCSR and 
FMVSS. 

C. Operations. Each State should 
establish procedures to meet the 
following recommendations for 
operating school buses and school- 
chartered buses: 

1. Personnel. a. Each State should 
develop a plan for selecting, training, 
and supervising persons whose primary 
duties involve transporting school 
children in order to ensure that such 
persons will attain a high degree of 
competence in, and knowledge of, their 
duties. 

b. Every person who drives a school 
bus or school-chartered bus occupied by 
school children should, as a minimum: 

(1) Have a valid State driver's license 
to operate such a vehicle. All drivers 
who operate a vehicle designed to carry 
16 or more persons (including the driver) 
are required by FHWA's Commercial 
Driver’s License Standards by April 1, 
1992 (49 CFR part 383) to have a valid 
commercial driver's license; 

(2) Meet all physical, mental, moral 
and other requirements established by 
the State agency having primary 
responsibility for pupil transportation, 


including requirements for drug and/or 
alcohol misuse or abuse; and 

(3) Be qualified as a driver under the 
Federal Motor Carrier Safety 
Regulations of the FHWA, 49 CFR part 
391, if the driver or the driver's employer 
is subject to those regulations. 

2. Vehicles. a. Each State should enact 
legislation that provides for uniform 
procedures regarding school buses 
stopping on public highways for loading 
and discharge of children. Public 
information campaigns should be 
conducted on a regular basis to ensure 
that the driving public fully understands 
the implications of school bus warning 
signals and requirements to stop for 
school buses that are loading or 
discharging school children. 

b. Each State should develop plans for 
minimizing highway use hazards to 
school bus and school-chartered bus 
occupants, other highway users, 
pedestrians, bicycle riders and property. 
They should include, but not be limited 
to: 

(1) Careful planning and annual 
review of routes for safety hazards; 

(2) Planning routes to ensure 
maximum use of school buses and 
school-chartered buses, and to ensure 
that passengers are not standing while 
these vehicles are in operation; 

(3) Providing loading and unloading 
zones off the main traveled part of 
highways, whenever it is practical to do 


SO; 

(4) Establishing restricted loading and 
unloading areas for school buses and 
school-chartered buses at or near 
schools; 

(5) Ensuring that school bus operators, 
when stopping on a highway to take on 
or discharge children, adhere to State 
regulations for loading and discharging 
including the use of signal lamps as 
specified in section B.1.f. of this 
guideline; 

(6) Prohibiting, by legislation or 
regulation, operation of any school bus 
unless it meets the equipment and 
identification recommendations of this 
guideline; and 

(7) Replacing, consistent with the 
economic realities which typically face 
school districts, those school buses 
which are not manufactured to meet the 
April 1, 1977 FMVSS for school buses, 
with those manufactured to meet the 
stricter school bus standards, and not 
chartering any pre-1977 school buses. 

(8) Informing potential buyers of pre- 
1977 school buses that these buses may. 
not meet current standards for newly 
manufactured buses and of the need for 
continued maintenance of these buses 


' and adequate safety instruction. 


c. Use of amber signal lamps to 
indicate that a school bus is preparing to 
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stop to load or unload children is at the 
option of the State. Use of red warning 
signal lamps as specified in section B.1.f. 
of this guideline for any purpose or at 
any time other than when the school bus 
is stopped to load or discharge 
passengers should be prohibited. 

d. When school buses are equipped 
with stop arms, such devices should be 
operated only in conjunction with red 
warning signal lamps, when vehicles are 
stopped. 

e. Seating. (1) Standing while school 
buses and school-chartered buses are in 
motion should not be permitted. Routing 
and seating plans should be coordinated 
so as to eliminate passengers standing 
when a school bus or school-chartered 
bus is in motion. 

(2) Seating should be provided that 
will permit each occupant to sit in a seat 
intended by the vehicle’s manufacturer 
to provide accommodation for a person 
at least as large as a 5th percentile adult ' 
female, as defined in 49 CFR 571.208. 
Due to the variation in sizes of children 
of different ages, States and school 
districts should exercise judgment in 
deciding how many students are 
actually transported in a school bus or 
school-chartered bus. 

(3) There should be no auxiliary 
seating accommodations such as 
temporary or folding jump seats in 
school buses. 

(4) Drivers of school buses and 
school-chartered buses should be 
required to wear occupant restraints 
whenever the vehicle is in motion. 

(5) Passengers in school buses and 
school-chartered buses with a gross 
vehicle weight rating (GVWR) of 10,000 
pounds or less should be required to 
wear occupant restraints (where 
provided) whenever the vehicle is in 
motion. Occupant restraints should 
comply with the requirements of FMVSS 
Nos. 208, 209 and 210, as they apply to 
multipurpose vehicles. 

f. Emergency exit access. Baggage and 
other items transported in the passenger 
compartment should be stored and 
secured so that the aisles are kept clear 
and the door({s) and emergency exit(s) 
remain unobstructed at all times. When 
school buses are equipped with interior 
luggage racks, the racks should be 
capable of retaining their contents in a 
crash or sudden driving maneuver. 

D. Vehicle maintenance. Each State 
should establish procedures to meet the 
following recommendations for 
maintaining buses used to carry school 
children: 

1. School buses should be maintained 
in safe operating condition through a 
systematic preventive maintenance 
program. 
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2. All school buses should be 
inspected at least semiannually. In 
addition, school buses and school- 
chartered buses subject to the Federal 
Motor Carrier Safety Regulations of 
FHWA should be inspected and 
maintained in accordance with those 
regulations {49-CFR Parts 393 and 396). 

3. School bus drivers should be 
required to perform daily pre-trip 
inspections of their vehicles, and the 
safety equipment thereon (especially fire 
extinguishers), and to report promptly 
and in writing any problems discovered 
that may affect the safety of the 
vehicle's operation or result in its 
mechanical breakdown. Pre-trip 
inspection and condition reports for 
school buses and school-chartered 
buses subject to the Federal Motor 
Carrier Safety Regulations of FHWA 
should be performed in accordance with 
those regulations (49 CFR 392.7, 392.8, 
and 396). 

E. Other Aspects of Pupil 
Transportation Safety. 1. At least once 
during each school semester, each pupil 
transported from home to school in a 
school bus should be instructed in safe 
riding practices, proper loading and 
unloading techniques, proper street 
crossing to and from school bus stops 
and should participate in supervised 
emergency evacuation drills, which are 
timed. Prior to each departure, each 
pupil transported on an activity or field 
trip in a school bus or school-chartered 
bus should be instructed in safe riding 
practices and on the location and 
operation of emergency exits. 

2. Parents and school officials should 
work together to select and designate 
the safest pedestrian and bicycle routes 
for the use of school children. 

3. All school children should be 
instructed in safe transportation 
practices for walking to and from 
school. For those children who routinely 
walk to school, training should include 
preselected routes and the importance of 
adhering to those routes. 

4. Children riding bicycles to and from 
school should receive bicycle safety 
education, wear bicycle safety helmets, 
and net deviate from preselected routes. 

5. Local school officials and law 
enforcement personnel should work 
together to establish crossing guard 
programs. 

6. Local school officials should 
investigate programs which incorporate 
the practice of escorting students across 
streets and highways when they leave 
school buses. These programs may 
include the use of school safety pairols 
or adult monitors. 

7. Local school officials should 
establish passenger vehicle loading and 
unloading points at schools that are 


separate from the school bus loading 
zones. 

V. Program evaluation. The pupil 
transportation safety program should be 
evaluated at least annually by the State 
agency having primary administrative 
responsibility for pupil transportation. 

Issued on April 23, 1991. 

Jerry Ralph Curry, 

Administrator, National Highway Traffic 
Safety Administration. 

Thomas D. Larson, 

Administrator Federal Highway 
Administration. 

[FR Doc. 91-9890 Filed 4-23-91; 4:17 pm] 
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DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 920 


Maryland Regulatory Program; Board 
of Review; Office of Administrative 
Hearings 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Final rule; approval of 
amendments. 


summary: OSM is announcing the 


approval of proposed amendments to 
the Maryland permanent regulatory 
program (hereinafter referred to as the 
Maryland program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendments 
concern proposed changes to the Code 
of Maryland Administrative Regulations 
(COMAR) and are intended to 
incorporate regulatory changes ‘initiated 
by the State. The proposed amendments 
would abolish the Board of Review of 
the Department of Natural Resources 
and revise the procedures for appeal of 
adjudicatory hearing decisions to 
correspond with the procedures 
implemented for the newly created 
Office of Administrative Hearings, an 
independent unit in the Executive 
Branch. 

EFFECTIVE DATE: April 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mr. James C. Blankenship, Jr., Director, 
Charleston Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 603 Morris Street, 
Charleston, West Virginia 25301; 
Telephone: (304) 347-7158. 
SUPPLEMENTARY INFORMATION: 


I. Background on the Maryland Program 
Il. Submission of Amendments 
Ill. Director's Findings 
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IV. Disposition of Comments 
V. Director's Decision 
VI. Procedural Determinations 


I. Background on the Maryland Program 


On February 18, 1982, the Secretary of 
Interior approved the Maryland 
program. Information regarding the 
general background of the Maryland 
program, including the Secretary's 
findings, the disposition of comments, 
and a detailed explanation of the 
conditions of approval of the Maryland 
program can be found in the February 
18, 1982, Federal Register (47 FR 7214). 
Actions taken subsequent to the 
approval of the Maryland program are 
identified at 30 CFR 920.12, 30 CFR 
920.15 and 30 CFR 920.16. 


II. Submission of Amendments 


Senate Bill (SB) 658, enacted during 
the 1989 legislative session, created the 
Office of Administrative Hearings 
(Administrative Record No. MD-466). 
Under the authority of SB-658, the 
duties of the Department of Natural 
Resources (DNR) Board of Review now 
fall within the purview of the Maryland 
Office of Administrative Hearings. 
Accordingly, SB-144 of the 1990 
legislative session repealed sections 1- 
106 and 1-107 of the Natural Resources 
Article of the Maryland Annotated 
Code. These sections defined the 
authority and duties of the Board of 
Review. Senate Bills 144 and 658 were 
formally submitted to OSM as an 
amendment to Maryland's surface mine 
regulatory program on September 28, 
1990 (Administrative Record No. MD- 
469). 

OSM announced receipt of the 
proposed amendment in the Federal 
Register on November 16, 1990 (55 FR 
47892), and, in the same notice, opened 
the public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The comment period closed on 
December 17, 1990. 

With the intent of bringing its surface 
mine regulatory program into 
conformance with SB-658 and SB-144, 
by letter dated November 21, 1990, 
{Administrative Record No. MD-484), 
Maryland submitted a proposed 
amendment to modify the following 
sections of the Code of Maryland 
(COMAR} 08.13.09.06, 08.13.09.06B, 
08.13.09.43K{7), and 08.13.09.43N(7). 

OSM announced receipt of the 
proposed amendment in the January 9, 
1991, Federal Register (56 FR 822), and, 
in the.same notice, opened the public 
comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendinents. 
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The comment period closed on February 
8, 1991. 


Ill. Director’s Findings 


Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR. 
732.17, are the Director's findings 
concerning the proposed amendments 
submitted on September 28, 1990 
(Administrative Record No. MD-469) 
and on November 21, 1990 
(Administrative Record No. MD-484). 
Any revisions not specifically discussed 
below are found to be no less stringent 
than SMCRA and no less effective than 
the Federal regulations. Revisions which 
are not discussed below revise cross- 
references and paragraph notations to 
reflect organizational changes resulting 
from this amendment. 


Revisions to Maryland's Regulations 
That are Not Substantially Identical to 
the Corresponding Federal Regulations 


1. Senate Bill 658—Office of 
Administrative Hearings 


Senate Bill 658 creates an Office of 
Administrative Hearings as an 
independent unit in Maryland’s 
Executive Branch which organizes the 
State’s network of hearing examiners 
into one unit of professional 
administrative law judges trained to 
hear cases in a number of areas. The 
Federal rule at 43 CFR part 4 provides 
hearing and appeal procedures through 
the Office of Hearings and Appeals. The 
Director finds Maryland’s statutory 
provision not inconsistent with the 
Federal rule. 


2. Senate Bill. 144—Repeal of Board of 
Review 


Senate Bill 144 repeals sections 1-106 
and 1-107 of the Natural Resources 
Article, Annotated Code of Maryland, 
which established a Board of Review as 
the first level of appeal for contested 
cases at the Department of Natural 
Resources (DNR). Maryland will now 
provide for only a judicial appeal of 
final DNR’s decisions to the Maryland 
Circuit Court. 

Section 525 of SMCRA requires an 
administrative review process which 
provides an opportunity for a public 
hearing. Procedures for both 
administrative hearings and 
administrative appeals are provided in 
30 CFR part 4. 30 CFR 840.15 and 30 CFR 
732.15(b)(10) similarly require 
development, revision and enforcement 
of State programs consistent with public 
participation requirements of the Act 
and the Federal regulations. 30 CFR 
732.15(b)(14) specifically requires that 
State programs provide for 
administrative review of State actions in 


accordance with section 525 of the Act 
and subchapter L of chapter VII of the 
Code of Federal Regulations. 

It is clear from the preambles to 30 
CFR 840.15 and 732.15 that citizen 
access to the State administrative 
review process must be provided as 
stated in 732.15(b)(14). However, the 
States have flexibility in instituting 
State procedures. States may develop 
reasonable regulations on these matters 
suited to their individual conditions and 
needs, so long as citizen access 
consistent with 30 CFR 840.15 is 
provided (See 44 FR 14965 (1979); 44 FR 
15297 (1979); and 47 FR 35625 (1982)). 

The Director, therefore, finds that the 
proposed repeal of these statutory 
provisions will not render the State 
program less stringent than section 525 
of SMCRA or less effective than the 
Federal regulations. 


3. COMAR 08.13.09.06—Administrative 
and Judicial Review 


Maryland proposes to change the 
section title of COMAR 08.13.09.06 from 
“Permit Applications: Judicial Review” 
to “Administrative and Judicial 
Review.” The Director finds the 
proposed revision not inconsistent with 
the Federal regulations. 


4. COMAR 08.13.09.06B—Administrative 
Appeal 


Maryland proposes to delete COMAR 
08.13.09.06B, “Administrative Appeal,” 
which provides for appeals to the Board 
of Review. Former subsection COMAR 
08.13.09.06C is relettered 08.13.09.06B to 
maintain organizational consistency. As 
discussed in Finding 2 above, the 
Director finds that the proposed deletion 
will not render the State program less 
stringent than section 525 of SMCRA or 
less effective than the Federal 
regulations. 


5. COMAR 08.13.09.43K(7)—General 
Provisions on Adjudicatory Hearings; 
Procedure After Testimony Is Concluded 


At COMAR 08.13.09.43K(7), Maryland 
proposes to provide for appeals in 
accordance with article 41, section 244 
et seq., Annotated Code of Maryland. 
The provision for appeals to the Board 
of Review has been deleted. As 
discussed in Finding 2 above, the 
Director finds the proposed revision not 
inconsistent with the Federal 
regulations. 

However, the citation to article 41, 
section 244 et seq. Annotated Code of 
Maryland is incorrect. The correct 
citation is the Maryland Administrative 
Procedure Act, State Government 
Article, sections 10-201 et seq. 
Annotated Code of Maryland. 
Accordingly, the Director is requiring 
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that Maryland further amend this 
regulation to correct the citation. 


6. COMAR 08.13.09.43N(7)—General 
Provisions on Adjudicatory Hearings; 
Award of Costs 


At COMAR 08.13.09.43N(7) pertaining 
to the award of costs, Maryland 
proposes to provide for appeals in 
accordance with Article 41, section 244 
et seq., Annotated Code of Maryland. 
The provision for appeals to the Board 
of Review has been deleted. As 
discussed in Finding 2 above, the 
Director finds the proposed revision not 
inconsistent with the Federal 
regulations. 

As discussed in Finding 5, the citation 
to Article 41, section 244 et seg. 
Annotated Code of Maryland is 
incorrect. The correct citation is the 
Maryland Administrative Procedure 
Act, State Government Article, sections 
10-201 et seq. Annotated Code of 
Maryland. Accordingly, the Director is 
requiring that Maryland further amend 
this regulation to correct the citation. 


Public Comments 


The public comment period and 
opportunity to request a public hearing 
announced in the November 16, 1990, 
Federal Register (55 FR 47892) ended on 
December 17, 1990, and the public 
comment period and opportunity to 
request a public hearing announced in 
the January 9, 1991, Federal Register (56 
FR 822) ended on February 8, 1991. 
Public hearings were not held as no one 
requested an opportunity to provide 
testimony. 


Agency Comments 


Pursuant to section 503(b) of SMCRA 
and the implementing regulations at 30 
CFR 732.17(h)(11)(i), comments were 
solicited from various Federal agencies 
with an actual or potential interest in 
the Maryland program. The Department 
of Labor, Mine Safety and Health 
Administration, the Department of the 
Interior, Bureau of Land Management, 
and the Department of the Interior, Fish 
and Wildlife Service, concurred without 
comment. 


V. Director’s Decision 


Based on the above findings, the 
Director is approving the program 
amendments submitted by Maryland on 
September 28, 1990, and November 21, 
1990. 

The Federal regulations at 30 CFR part 
920 codifying decisions concerning the 
Maryland program are being amended 
to implement this decision. This final 
rule is being made effective immediately 
to expedite the State program 
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amendment process and to encourage 
states to bring their programs in 
conformity with the Federal standards 
without undue delay. Consistency of 
State and Federal standards is required 
by SMCRA. 


Effect of Director’s Decision 


_ Section 503 of SMCRA provides that a 
State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly, 
30 CFR 732.17{a)} requires that any 
alteration of an approved State program 
be submitted te OSM for review as a 
program amendment. Thus, any changes 
to a State program are not enforceable 
until approved by OSM. The Federal 
regulations at 30 CFR 732.17(g) prohibit 
any unilateral changes to approved 
program. In his oversight of the 
Maryland program, the Director will 
recognize only the statutes, regulations, 
and other materials approved by him, 
together with any consistent 
implementing policies, directives and 
oth: materials, and will require the 
enforcement by Maryland of only such 
provisions. 


EPA.Concurrence 


Under 30 CFR 732.17(h)(11){ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Envirenmental Protection Agency (EPA) 
with respect to any provisions of a state 
program amendment which relate to air 
or water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seg.) or the Clean 
Air Act (42 U.S.C. 7401 et seg.). EPA 
responded on December 7, 1990, and 
December 21, 1990, and concurred with 
the proposed amendment. 


VI. Procedural Determinations 
National Environmental Policy Act 


The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292{d}, no environmental impact 
statement need be prepared on this 
rulemaking. 


Executive Order 12291 and the 
Regulatory Flexibility Act 


On July 12, 1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4, 7, 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from the preparation of a 
regulatory impact analysis and 
regulatory review by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 


substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


Paperwork Reduction Act 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 920 
Intergovernmental relations, Surface 
mining, Underground mining. 
Dated: April 17, 1991. 
Carl C. Close, 
Assistant Director, Eastern Support Center. 


For the reasons set out in the 
preamble, title 30, chapter VIL, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 


PART 920—MARYLAND 


1. The authority citation for part 920 
continues to read as follows: 


Authority: 30 U.S.C. 1201 et seq. 


2. In § 920.15, a new paragraph (j) is 
added to read as follows: 


§ 920.15 Approval of regulatory program 
amendments. 


* * * 7 * 


(i) The following amendments 
submitted to OSM on September 28, 
1990 and November 21, 1990 are 
approved effective April 26, 1991. The 
amendments consist of the following 
modifications to the Maryland program: 
(1) Revision of the following rules of 
Code of Maryland Administrative 
Regulations: 
08.13.09.06 Administrative and Judicial 
Review. 

08.13.09.06B Administrative Appeal 
{deleted and replaced with Judicial 
Review). 

08.13.09.43K(7} General Provisions on 
Adjudicatory Hearings; Procedure 
After Testimony is Concluded. 

08.13.09.43N(7) General Provisions on 
Adjudicatory Hearings; Award of 
Costs. 

3. In § 920.16 a new paragraph (a) is 
added to read as follows: 


§ 920.16 Required program amendments. 
(a) By July 25, 1991, Maryland shall 
submit proposed revisions. to COMAR 
08.13.09.43K{7) and COMAR 
08.13.09.43N{7) to cite the Maryland 
Administrative Act, State Government 
Article, sections 10-201 et seq., 
Annotated Code of Maryland instead of 
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article 41, section 244, et seqg., Annotated 
Code of Maryland. 


[FR Doc. 91-9858 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-05-M 


POSTAL SERVICE 
39 CFR Part 111 


Nonmailability of Locksmithing 
Devices 


AGENCY: Postal Service. 
ACTION: Final rule. 


SUMMARY: With some minor additions 
and editing, the Postal Service is 
adopting its proposal of February 6, 
1989, to amend its regulations to reflect 
the provisions of 39 U.S.C. 3002a making 
locksmithing devices nonmailable. 


EFFECTIVE DATE: May 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
John Ventresco, (202) 268-3085. 


SUPPLEMENTARY INFORMATION: Section 
7090 of Public Law 100-690, approved 
November 18, 1988, amended, among 
other things, chapter 30 of title 39, 
United States Code, by adding new 
section 3002a; entitled “‘Nonmailability 
of locksmithing devices.” Section 3002a 
defines the term “locksmithing device”, 
and makes any such device nonmailable 
unless mailed to specified persons or 
organizations with a business interest in 
such a device, such as lock 
manufacturers and bona fide locksmiths. 
On February 6, 1989, the Postal Service 
proposed to amend its regulations on 
nonmailable articles and substances, 
contained in part 124 of the Domestic 
Mail Manual, to reflect the new statute 
(54 FR 5641). Comments on the proposal 
were received from four parties. These 
comments have been considered 
carefully, and a discussion of them 
follows. 

Section 3002a designates four 
categories of addressees who are 
allowed to receive locksmithing devices 
by mail. One of the categories is a “bona 
fide locksmith”. The statute does not 
define the quoted term. One commenter 
urged the Postal Service to do'so, on the 
ground that a uniform definition of the 
term has not been provided by 
locksmithing laws and regulations in the 
United States. The lack of a uniform 
legal definition would not warrant the 
action requested, however, as there are 
plain meanings customarily attributed to 
the words composing the term. Anyone 
unfamiliar with these meanings could 
learn them merely by referring to a 
standard dictionary. Such references 
would quickly reveal that a locksmith is 
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one who makes or repairs locks and that 
“bona fide”, in the sense clearly suited 
to modifying “locksmith”, means 
“genuine”. See e.g., Webster's Ninth 
New Collegiate Dictionary (Merriam- 
Webster Inc., Springfield, MA, 1986). 
Thus, the plain meaning of “bona fide 
locksmith” is “one who genuinely is a 
maker or repairer of locks”. When the 
wording of a statutory provision is plain, 
unambiguous, and uncontrolled by other 
parts of the statute or other statutes on 
the same subject, it cannot be given a 
meaning different from what it 
customarily has. This is the well 
established principle of statutory 
construction known as the “plain 
meaning rule”. See Sutherland Stat. 
Const., 46.01 (4th Ed.). 

The same commenter provided its 
own definition of “bona fide locksmith” 
which it asked the Postal Service to 
adopt. The definition would depart from 
the plain meaning of the term, and 
would extend “bona fide locksmith” to 
include any “student enrolled in a 
locksmithing course of study from a 
nationally accredited trade, technical or 
home study school”. Whether adoption 
of such a definition—in effect adding 
another exempt category to those 
expressly provided in the statute— 
would benefit the public sufficiently to 
offset any potential for thwarting the 
statute’s purpose is a legislative 
question which would have to be 
resolved by Congress. Legislation 
permitting the Postal Service to grant 
such administrative exceptions to 
section 3002a was introduced in the 
101ist Congress, and passed by the 
House of Representatives, but not acted 
upon by the Senate. See H.R. 2802, 101ist 
Cong., ist Sess. (1989). 

Section 3002a was intended to make it 
more difficult for locksmithing devices 
to fall into the hands of those who might 
use them unlawfully. Upon introducing 
the bill which led to enactment of 
section 3002a approximately one year 
later, Senator Adams noted that “ijt is 
surprisingly easy to order lockpicking 
tools through the mail” which, “more 
often than not, * * * fall into the wrong 
hands.” He expressed the belief that the 
legislation he was proposing would 
“assist in protecting our citizens from 
unlawful entry to their homes, 
businesses, and cars by criminals using 
lock picks purchased through the mail.” 
He further noted that the four 
exceptions provided in his bill were 
“legitimate and necessary for the 
locksmith and lock industry.” See 133 
Cong. Rec. $14613 (daily ed. Oct. 20, 
1987). 

The same commenter also asked the 
Postal Service to adopt a provision 


which would, in effect, exempt from the 
prohibition of section 3002a anyone 
acting “in reasonable reliance. . . on 
any written, information 
containing an affidavit or representation 
that a locksmithing device is mailable 
because it is being mailed to {an 
addressee in one of the exempt 
categories).” We will not discuss the 
merits of this as creating such 
an exemption would also be a 
legislative matter within the jurisdiction 
of Congress. Unlike section 3002 of titl: 
39, United States Code (the earlier 
statute on nonmailable motor vehicle 
master keys), section 3002a contains no 
delegation of authority to the Postal 
Service to create exemptions. 

A second commenter =:ked the Postal 
Service to provide an exemption—either 
directly, or via interpreting “bona fide 
locksmith”—which would allow 
locksmithing devices to be mailed to 
“auto/motor clubs providing emergency 
lockout service”. The commenter 
described interests of safety, 
convenience, and cost-avoidance 
advanced by “emergency lockout 
service”, and reliance on the mail for 
distributing the locksmithing devices for 
use in providing this service. For the 
reasons already noted, the Postal 
Service is without authority to grant this 
request. The merits of such an 
additional exemption would have to be 
evaluated by Congress, in relation to the 
public-protection interests which section 
3002a was intended to advance. 

A third commenter suggested creating 
an exemption for any student taking a 
locksmithing course from a 
correspondence school certified by the 
state in which it operates. The 
commenter indicated that the cost of 
fulfilling the “national accreditation” 
criterion contained in the first 
commenter’s proposal would be 
prohibitive, and that only one of the 
major locksmithing correspondence 
schools is so accredited. As with the 
proposals discussed above, adoption of 
this suggested exemption would be a 
matter within the jurisdiction of 
Congress, rather than the Postal Service. 

A fourth commenter expressed 
concern about the definition of 
“locksmithing device” in subsection 
(b)(2) of section 3002a. Under this 
definition, the term “locksmithing 
device” includes a device or tool—other 
than a key, or a device or tool designed 
to manipulate the tumblers in a lock into 
the unlocked position through the 
keyway of such lock—designed for the 
“unauthorized opening or bypassing of a 
lock or similar security device.” The 
commenter questioned the effect of the 
quoted words on the mailing of such a 


device or tool which is “designed for the 


_ ‘authorized’ opening or bypassing of a 


lock or similar security device * * * .” 
While not expressly requesting it, 
presumably the commenter would want 
the statutory wording interpreted to 
permit mailing such a device or tool to 
anyone possessing some lawful, express 
or implied authority to use it to open or 
bypass a lock or similar security device. 
Adopting such an interpretation would 
have the effect of creating, for this type 
of device or tool, a vague additional 
category of exempt addressee, contrary 
to the restrictive intent of the statute. As 
indicated earlier, proposals for the 
creation of additional exemptions 
should be directed to Congress, rather 
than the Postal Service. 

This comment, however, has revealed 
a need for regulatory restatement of the 
subsection (b)(2) definition to assist 
postal personnel, as well as the public, 


. in understanding its intended scope. As 


noted in Sutherland Stat. Const., 46.07 
(4th Ed.}, “[t]he literal interpretation of 
the words of an act should not prevail if 
it creates a result contrary to the 
apparent intention of the legislature and 
if the words are sufficiently flexible to 
allow a construction which will 
effectuate the legislative intention.” 
Here, Congress clearly intended to 
restrict the mailing of locksmithing 
devices to the categories of addressees 
expressly exempted in subsection (a) of 
section 3002a, to further its purpose of 
protecting the public from unlawful use 
of these devices. Giving the word 
“unauthorized”, in subsection (b){2), a 
strictly literal interpretation would 
render meaningless the preceding 
words, “designed for.” As any use of a 
“subsection (b)(2) device or tool” could 
be authorized by someone, it would be 
unlikely that such a device or tool could 
ever be shown to have been “designed 
for” unauthorized use. However, the 
words “designed for the unauthorized 
opening or bypassing of a lock or similar 
security device” are sufficiently 
“flexible” to be given a meaning 
consonant with the legislative purpose— 
viz., “designed for bypassing a lock or 
similar security device, or for opening it 
by a method normally not employed by 
consumers to open such locks or 
security devices.” Accordingly, the 
Postal Service is adopting this 
interpretation in its new regulations. 
Additional minor editorial changes, 
conforming sections 124.11, 124.127, and 
124.21 of the Domestic Mail Manual, 
also are being made. 

Based on the proposed rule, and after 
careful consideration of the comments 
received, as described above, the Postal 
Service adopts the following 
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amendments to part 124 of the Domestic 
Mail Manual, which is incorporated by 
reference in the Code of Federal 
Regulations. See 39 CFR 111.1. 


List of Subjects in 39 CFR Part 111 
Postal Service. 


PART 111—{AMENDED] 


1. The authority citation for part 111 
continues to read as follows: 


Authority: 5 U.S.C. 552(a); 39 U.S.C.-101, 
401, 403, 404, 3001-3011, 3201-3219, 3403-3406, 
3621, 5001. 


PART 124—NONMAILABLE 
MATTER—ARTICLES AND 
SUBSTANCES; SPECIAL MAILING 
RULES 


2. In 124.11, strike “and abortive and 
contraceptive devices.” and insert in 
lieu thereof “locksmithing devices, and 
abortive and contraceptive devices.”. 

3. In 124.127, strike “motor vehicle 
master keys (124.45);” and insert in lieu 
thereof “motor vehicle master keys and 
locksmithing devices (124.45);”. 

4, In 124.21, strike “and motor vehicle 
master keys (124.5),” and insert in lieu 
thereof “and motor vehicle master keys 
and locksmithing devices (124.45),”. 

5. In 124.41, in the first sentence, strike 
the words “and motor vehicle master 
keys” and insert in lieu thereof the 
words “motor vehicle master keys, and 
locksmithing devices”. 

6. In 124.45, change the heading to 
read “Motor Vehicle Master Keys and 
Locksmithing Devices (18 U.S.C. 1716A; 
39 U.S.C. 3002 and 3002a)”. 

7. Strike 124.451, 124.452, and 124.453, 
and insert in lieu thereof the following: 


124.451 Motor Vehicle Master Keys. 


a. A motor vehicle master key is any 
key {other than the key furnished by the 
manufacturer with the motor vehicle, or 
the key furnished with a replacement 
lock, or an exact duplicate of such keys) 
designed to operate two or more motor 
vehicle ignition, door, or trunk locks of 
different combinations, including any 
pattern, impression, or mold from which 
such a master key can be made. 

b. Any of the items constituting a 
motor vehicle master key, as defined in 
124.451a, and any advertising (see 
123.432) for the’sale of any such item, 
are nonmailable, except when sent to: 

(1) Lock manufacturers; 

(2) Professional locksmiths; 

(3) Motor vehicle manufacturers or 
dealers; or 

(4) Federal, state or local government 
agencies. 

c. No markings of any kind which 
would indicate the nature of the 
contents shall be placed on the outside 


wrapper or container of any sae 
containing motor vehicle master keys. 


124.452 Locksmithing Devices. 


a. Any locksmithing device, as defined 
in 124.452b, is nonmailable, unless such 
device is mailed to: 

(1) A lock manufacturer or distributor; 

(2) A bona fide locksmith; 

(3) A-bona fide repossessor; or 

(4) A motor vehicle manufacturer or 
dealer. 

b. A locksmithing device is: 

(1) A device or tool (other than a key) 
designed to manipulate the tumblers in a 
lock into the unlocked position through 
the keyway of such lock; 

(2) A device or tool (other than a key 
or a device or tool under 124.452b(1)) 
designed for bypassing a lock or similar 
security device, or for opening it by a 
method normally not employed by 
consumers to open:such locks or 
security devices; and 

{3) A device or tool designed for 
making an impression of a key or similar 
security device to duplicate such key or 
device. 

5. Redesignate 124.454 as 124.453. 

6. In redesignated 124.453, strike 
“124.452” and insert in lieu thereof 
“424.451b or 124.452a”. 

A transmittal letter making these 
changes in the Domestic Mail Manual 
will be published and will be 
transmitted automatically to 
subscribers. Notice of issuance of the 
transmittal letter will be published in 
the Federal Register as provided by 39 
CFR 111.3. 

Stanley F. Mires, 

Assistant General Counsel, Legislative 
Division. 

[FR Doc. 91-9817 Filed 4-25-91; 8:45 am] 
BILLING CODE 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[FRL-3921-5) 


Approval and Promulgation of State 
implementation Plans: Alaska 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: By this Notice, EPA is 
approving amendments to the Alaska ~ 
“State Air Quality Control Plan” as 
revisions to the Alaska state 
implementation plan (SIP). Specifically, 
EPA is approving amendments to 
Section IV.F. “Project Review 
Procedures” and Title 18, Chapter 50, 
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Section 300 “Permit to Operate” of the 
Alaska Administrative Code (18 AAC 
50), which require fugitive emissions to 
be included when determinirig whether 
certain sources are subject to permit 
review but allow fugitive emissions to 
be excluded for all other source 
categories. EPA is also approving a 
number of other revisions to 18 AAC 50 
which relate to the Alaska permit to 
operate regulations and to the emission 
limitations for asphalt plants. These 
amendments were submitted by the 
Alaska Department of Environmental 
Conservation (ADEC) to satisfy the 
requirements of section 110 of the Clean 
Air Act (hereinafter the Act). 


EFFECTIVE DATE: June 25, 1991. 


ADDRESSES: Copies of the materials 
submitted to EPA may be examined 
during normal business hours at: 


Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460. 

Air Programs Branch, Docket #10A-88- 

_7, Environmental Protection Agency, 
1200 Sixth Avenue, AT-082, Seattle, 
Washington 98101. 

Alaska Department of Environmental 
Conservation, 3220 Hospital Drive, 
Juneau, Alaska 99811. 


FOR FURTHER INFORMATION CONTACT: 
David C. Bray, Environmental Protection 
Agency, 1200 Sixth Avenue, AT-082, 
Seattle, Washington 98101, Telephone: 
(206) 553-4253, FTS: 399-4253. 


SUPPLEMENTAL INFORMATION: 


I. Background 


On September 12, 1988, the 
Commissioner of the Alaska Department 
of Environmental Conservation (ADEC) 
submitted amendments to section IV.F. 
of the Alaska State Air Quality Control 
Plan and numerous amendments to title 
18, chapter 50, of the Alaska 
Administrative Code as revisions to the 
Alaska SIP. The amendments clarify the 
source categories for which fugitive 
emissions must be included in the 
determination of whether the source is 
“major” and subject to review under the 
Alaska “prevention of significant 
deterioration” (PSD) permit program, 
revise the emission limitations for 
existing asphalt plants, revise the PSD 
applicability provisions with respect to 
the inclusion of fugitive emissions, and 
make numerous administrative changes 
to update and clarify certain regulatory 
provisions. 

On September 14, 1989 (54 FR 37948), 
EPA proposed approval of the revisions _ 
to the State of Alaska state 
implementation plan and solicited 
public comments for a 30-day period. On 
October 12, 1989 (54 FR 41849), EPA 





Federal Register /, Vo 


granted an extension to the public 
comment period and subsequently 
received three comments by the 
November 15, 1989, deadline. 


II. Response to Comments 


EPA received comments on its 
proposal from the ADEC, the Alyeska 
Pipeline Service Company, and the 
Sierra Club Legal Defense Fund, Inc. In 
general, the comments fall into two 
categories—objections to EPA's 
statements regarding the stringency of 
the Alaska SIP, and objections to the 
new provisions for fugitive emissions. 

The ADEC took exception to EPA's 
statement that the addition of a fugitive 
emissions exemption would make the 
Alaska “Permit to Operate” program 
less stringent than the program which 
EPA had previously approved. However, 
EPA continues to maintain that the 
permit program, as originally adopted 
and approved by EPA, was more 
stringent than necessary to meet 
minimum federal requirements with 
respect to the inclusion of fugitive 
emissions. This is evidenced in a March 
4, 1981, letter from EPA to ADEC which 
states [Alaska] has chosen not to 
include optional exemptions for PSD 
and part D sources. Therefore, nonprofit 
health and educational institutions, 
portable facilities and temporary 
emission sources must meet full PSD 
and part D requirements. Also, fugitive 
emissions (and secondary emissions) 
must be included in determining a 
source's potential to emit for all source 
types, thereby subjecting more sources 
to PSD and part D requirements.” 
(emphasis added). Furthermore, in a 
September 22, 1986 letter to EPA, ADEC 
states “EPA has commented that 
exclusion of fugitive emissions is 
permitted. We recommend against 
weakening the rule as EPA has 
implicitly suggested.” Until these recent 
amendments, no changes had been 
made to the Alaska “State Air Quality 
Control Plan” or ADEC regulations to 
exclude fugitive emissions. 

The Alyeska Pipeline Service 
Company objected to EPA’s statement 
regarding the stringency of the ADEC 
requirements for determining when a 
modification is “major” and thereby 
subject to PSD and Part D permit 
requirements. Alyeska contended that 
EPA was independently interpreting the 
ADEC rules to be more stringent than 
EPA requirements. Again, EPA believes 
that the permit program, as originally 
adopted and approved by EPA, was 
more stringent than federal 
requirements with respect to. the 
definition of a “major modification.” 
This is evidenced in the March 4, 1981, ‘ 
letter which states “{Alaska’s) program 
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does not * * * consider only 
contemporaneous increases. It 
accumulates increases continuously 
from some undefined start time * * * 
The effect of this is to subject many 
more modifications to PSD and part D 
requirements than required by the 
(Clean Air Act).” Furthermore, a 
December 30, 1982, letter from the ADEC 
Commissioner to EPA states “The 
State's definition of the term ‘modify’ (18 
AAC 50.900(27)} includes a series of 
changes or additions which increase 
emissions over time. For PSD ‘facilities,’ 
the State rule includes all changes or 
additions which have occurred since 
August 7, 1980 or the date of the most 
recent PSD permit (18 AAC 50.300{a) 
(5)(C)} and (6)(C). ‘Facilities’ would be 
subject to PSD review when the changes 
result in a significant net increase in 
actual emissions.” Finally, the ADEC’s 
permit guidance package includes 
instructions and standard conditions 
which emphasze that past increases in 
emissions must be accumulated when 
determining the applicability of PSD to 
future modifications. Since EPA's 
regulations do not require the 
accumulation of increases and 
decreases over time, the ADEC program 
is clearly more stringent than required 
by EPA. Clearly then, EPA is not 
independently construing the ADEC 
provisions to be stricter than federal 
law. 

Alyeska was also concerned with 
EPA’s interpretation of the proposed 
changes to 18 AAC 50.300({a)(5)(C) and 
18 AAC 50.300{a)(6)(C). Alyeska 
contended that if the purposes of the 
changes were in fact to implement an 
accumulation approach, then adequate 
notice and opportunity to comment had 
not been provided by ADEC. As 
discussed above, the accumulation 
approach was inherent in the ADEC 
rules since their inception, and the 
changes which EPA proposed to 
approve do not alter this approach. 
Adequate notice and opportunity to 
comment on ADEC’s approach to 
modifications was provided in 1982 
when Alaska originally adopted these 
rules. Since no changes to this approach 
were proposed herein, no additional 
notice or opportunity to comment:.is 
necessary. However, it does appear that 
Alyeska misunderstood the proposed 
changes to these provisions. Alyeska 
contends that the only changes were the 
addition of a comma and the word 
“which.” However, the phrase “in the 
affected area” was replaced with the 
phrase “to the facility” in both 
provisions as well. It was this 
replacement of phrases which EPA was 
proposing to approve in order to “clarify 


the state’s procedures for accumulating 
emissions increases for determining 
when a ‘major modification’ has 
resulted” (54 FR 37949, September 14, 
1989). 

The Sierra Club Legal Defense Fund, 
Inc. objected to EPA's proposed 
approval of the addition of a fugitive 
emissions exemption, contending that 
the revision is inconsistent with the 
Clean Air Act in four ways. First, the 
Sierra Club contends that Alaska has 
not demonstrated that the revisions 
would not lead to increased air 
emissions in excess of the PSD 
increments in accordance with the 
requirements of 40 CFR 51.166{a)(2). The 
Sierra Club is specifically concerned 
about the impact of this revision on the 
permitting of the proposed Quartz Hill 
Molybdenum Mine in the Misty Fjords 
National Monument. 

In response, EPA notes that a change 
in PSD applicability provisions does not 
itself result in increased air emissions in 
excess of PSD increments, and as such, 
other factors must exist before a 
demonstration by the state under 40 
CFR 51.166{a)(2) is required. The basis 
for this finding rests in part upon the 
statutory provisions of implementing the 
PSD increments in section 163 of the Act 
and the definition of “baseline 
concentration” in section 169(4) of the 
Act. In section 163{a) of the Act, 
Congress required that each state 
implementation plan contain measures 
ensuring that the maximum allowable 
increases (or increments) over baseline 
concentrations not be exceeded. 
However, in § 169(4) of the Act, 
Congress defined the term “baseline 
concentration” as the ambient 
concentration levels which exist at the 
time of the first application for a permit 
in an area. As a result, no increment 
consumption occurs until after the first 
permit application is made for a source 
subject to section 165 of the Act. 
Thereafter, increments are not allowed 
to be exceeded regardless of the source 
of emissions. 

The proposed fugitive emissions 
exemption would have the effect of 
reducing the breadth of sources subject 
to PSD review under the Alaska permit 
program. However, all of the sources 
required to be covered by section 165 of 
the Act and EPA regulations (40 CFR 
51.166) would still be covered by the 
Alaska program. In areas where the 
baseline concentration has already been 
set (ie., a PSD permit application has 
been filed), the effect of this change 
would simply exempt certain sources 
from PSD review; not from the need to 
meet the PSD increments. In areas 
where the baseline concentration has 
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not been set, the effect cf this change 
would be to potentially delay the date of 
the first PSD application and the 
concomitant setting of the baseline, 
since some sources would now be 
exempt from PSD review. However, 
since no PSD increment consumption 
can occur until after the baseline is set, 
this change does not result in increased 
emissions in excess of the PSD 
increments for such areas. 

The Sierra Club also pointed out that 
Alaska’s pemit program for “minor” 
sources does not require that PSD 
increments be met before a permit may 
be issued. However, this approach is 
consistent with section 110(a)(2)(D) of 
the Clean Air Act and EPA's regulations 
at 40 CFR part 51, subpart I, which 
require minor sources to only meet 
ambient standards as a condition of 
receiving a permit. The consumption of 
increment from minor source growth is 
to be controlled through airshed 
management and violations are to be 
remedied through the SIP process (see 
40 CFR 51.166(a)(3)). As a result, the 
Alaska minor source permit program, 
which currently meets applicable 
requirements, might result in a new 
minor source being permitted even 
though PSD increments would be 
violated. However, EPA intends to 
utilize its oversight and information 
collection authority to ensure that any 
such violations are remedied through the 
SIP process. Nevertheless, based on the 
record presently before EPA, including 
the absence of potential increment 
violations from a proposed or 
contemplated new minor source, it 
would entail pure speculation for EPA to 
presume that the addition of the fugitive 
emissions exemption would cause the 
PSD increments to be exceeded. 

Based on the above discussion, EPA 
- finds that no analysis under 40 CFR 
51.166(a)(2) is necessary for 
demonstrating the approvability of the 
addition of the fugitive emissions 
exemption. EPA believes, based on the 
record presently before it, that the 
addition of the exemption provision will 
not, in and of itself, lead to increased air 
emissions in excess of the PSD 
increments. 

The Sierra Club’s second area of 
concern is that the revisions are 
potentially misleading as to when PSD 
review is triggered. Specifically, a 
statement on the new page IV.F.1-4 
indicates that the determination of 
whether or not a facility is subject to 
PSD review depends on the amount of 
“allowable emissions”. The Sierra Club 
points out that this does not clearly 
indicate that changes in “actual 
emissions” are to be used for 


determining whether a modification is 
subject to PSD review. However, the 
ADEC regulations clearly indicate that 
changes in actual emissions are to be 
used for determining when a 
modification is subject to PSD review. 
Furthermore, provisions in the current 
SIP on page IV.G.1-1 provide additional 
clarification on the requirement to use 
actual emissions for determining 
whether modifications are subject to 
PSD review. Therefore, EPA finds that 
the new pages IV.F.1-4 through 1-8 to be 
approvable. 

The Sierra Club's third concern 
relates to the requirements of section 
302(j) of the Clean Air Act. The Sierra 
Club contends that EPA’s proposed 
approval of the revisions to Alaska’s 
regulations fails to meet the 
requirements of section 302(j). EPA 
recognizes that it is under a legal 
obligation to consider appropriate 
additions to the list of fugitive emission 
sources subject to the PSD program. 
Sierra Club v. Gorsuch, 715 F.2d 653 
(D.C. Cir. 1983). However, until EPA 
adds a source to the list pursuant to the 
provisions of section 302(j), EPA cannot 
require a state to subject an unlisted 
fugitive emission source to PSD review. 
Since states can adopt requirements 
which are more stringent than EPA 
requirements, states may expand the 
coverage of a state PSD program by 
including unlisted fugitive emission 
sources, or reduce the coverage by 
deleting such unlisted fugitive emission 
sources outside of the Congressionally 
mandated section 302(j) rulemaking 
process for EPA regulations. As such, 
EPA action on a SIP revision which adds 
or deletes such unlisted fugitive 
emission sources, does not constitute a 
“determination by rule by the 
Administrator” under the provisions of 
section 302(j). 

The Sierra Club's fourth concern 
related to EPA’s pending rulemaking on 
the treatment of fugitive emissions from 
surface coal mines. The Sierra Club 
contended that the Alaska provisions 
would violate the EPA requirements 
should EPA add surface coal mines to 
the list of fugitive emission sources. 
However, on November 28, 1989 (54 FR 
48870), EPA took final action under 
section 302(j) and decided not to add 
surface coal mines to the list of fugitive 


‘emissions sources. As a result, the 


proposed revisions to the Alaska permit 
program are consistent with current EPA 
requirements. 


Ii. Summary of Action 


EPA has considered the public 
comments received on its.proposed 
approval of numerous revisions to the 
Alaska “State Air Quality Control Plan” 
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as revisions to the Alaska state 
implementation plan (SIP). EPA is today 
approving pages IV.F.1-1 through IV.F.1- 
8 of section IV.F “Project Review 
Procedures” and amendments to title 18; 
chapter 50, section 050(a)(4), 050(b), 
050(d)(1), 300(a)(5)(C), 300(a)(6)(C), 
300(a)(7), 300(c), 300(g), 500(d), 510(a), 
520(a), 520{b), and 620 of the Alaska 
Administrative Code. 


IV: Administrative Review 


This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19, 1989 (54 FR 2214-2225). On 
January 6, 1989, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of section 3 of Executive 
Order 12291 for a period of two years 
and subsequently extended to April 6, 
1991. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

The Agency has reviewed this request 
for revision of the federally-approved 
state implementation plan for 
conformance with the provisions of the 
1990 Amendments enacted on 
November 15, 1990. The Agency has 
determined that this action conforms 
with those requirements irrespective of 
the fact that the submittal preceded the 
date of enactment. 

Under 5 U.S.C. 605(b), I certify that 
this revision will not have a significant 
economic impact on a substantial 
number of small entities (see 46 FR 
8709). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Carbon 
monoxide, Hydrocarbons, Incorporation 
by reference, Intergovernmental 
relations, Lead, Nitrogen dioxide, 


- Ozone, Particulate matter, Reporting 


and recordkeeping ——— Sulfur 
oxides. 

Dated: March 11, 1991. 
Dana A. Rasmussen, 
Regional Administrator. 

Note: Incorporation by reference of the 
Implementation Plan for the State of Alaska 


was approved by the Director of the Office of 
Federal Register on July 1, 1982. 
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Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by (60 days from 
date of publication). Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 

Title 40, chapter I of part 52 of the 
Code of Federal Regulations is amended 
as follows: 


PART 52—[ AMENDED] 


Subpart C—Alaska 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.70 is amended by adding 
paragraph (c)(16) to read as follows: 


§ 52.70 Identification of plan. 

(c) 2. @.@ 

(16) On September 12, 1988, the State 
of Alaska Department of Environmental 
Conservation submitted revisions to the 
State of Alaska state implementation 
plan. Specifically pages IV.F.1-1 through 
IV.F.1-8 of section IV.F “Project Review 
Procedures” and amendments to title 18, 
chapter 50, sections 050(a)(4), 050(b), 
050(d)(1), 300(a)(5)(C), 300(a)(6)(C), 
300(a)(7), 300(c), 300(g), 500(d), 510(a), 
520(a), 520(b), and 620 of the Alaska 
Administrative Code. 

(i) Incorporation By Reference. (A) 
September 12, 1988, letter from the State 
of Alaska Department of Environmental 
Conservation to EPA Region 10 
submitting a revision to the Alaska state 
implementation plan. 

(B) Vol. Il, Analysis of Problems, 
Control Actions, Pages IV.F.1-1 through 
IV.F.1-8 of section IV.F, “Project Review 
Procedures,” revised June 2, 1988. 

(C) Title 18, chapter 50, (Air Quality 
Control) section 050 (Industrial 
Processes and Fuel Burning Equipment) 
(a)(4), 050(b), 050(d)(1), 300 (Permit to 
Operate) (a)(5)(C), 300({a)(6)(C), 
300(a)(7), 300(c), 300(g), 500 (Source 
Testing) (d), 510 (Ambient Analysis 
Methods) (a), 520 (Emission and 
Ambient Monitoring).520(a),.520(b), and 
620 (Air Quality Control Plan) of the 
Alaska Administrative Code as adopted 
by the State of Alaska Department of 


Environmental Conservation on March 
10, 1988 and effective on June 2, 1988. 

3. Section 52.75 is revised to read as 
follows: 


§ 52.75 Contents of the approved state- 
submitted implementation plan. 

The following sections of the State Air 
Quality Control Plan (as amended on 
the dates indicated) have been approved 
and are part of the current State 
Implementation Plan: 


Volume II: Analysis of Problems, Control 
Action 


Section I Background 


A. Introduction (7/1/82) 

B. Air Quality Control Regions (7/1/82) 

C. Attainment/ Nonattainment Designations 
(7/1/83) 

Section II State Air Quality Control Program 

(11/1/83) 


Section Ill Areawide Pollutant Control 

Program 

A. Statewide Transportation Control Program 
(6/1/85) 

B. Anchorage Transportation Control 
Program (6/1/85), except B.10.1 through 
10.6 Anchorage Air Pollution Curtailment 
Actions (6/26/87) 

C. Fairbanks Transportation Contro! Program 
(6/1/85), except C.10.1 through 10.9 
Fairbanks Emergency Episode 
Prevention Plan (6/26/87) 

D. Total Suspended Particulate Matter (7/1/ 
82 


) 
E. Ice Fog (7/1/82) 
F. Open Burning (10/30/83) 
G. Wood Smoke Pollution Control (7/1/83) 
H. Lead Pollution Control (7/1/83) 


Section IV Point Source Control Program 


A. Summary (10/30/83) 
1. Annual Review Report (10/30/83) 
B. State Air Quality Regulations (10/30/83) 
C. Local Programs (10/30/83) 
D. Description of Source Categories And 
Pollutants 
1. Typical Point Sources (10/30/83) 
2. Summary of Major Emitting Facilities 
(10/30/83) 
E. Point Source Control 1. Introduction (10/ 
30/83) 
F. Facility Review Procedures 
1. Project Review Procedures (6/02/88) 
Who needs a permit? (10/30/83, 6/02/88) 
2. Standard Application Procedures (10/30/ 


83) 

3. PSD Application Procedures (10/30/83) 

Preliminary report and meeting (10/30/83) 

Pre-construction monitoring (10/30/83) PSD 
application format (10/30/83) 

4. Nonattainment Application Procedures 
(10/30/83) 

G. Application Review and Permit 

Development (10/30/83) 

1. Application Review (10/30/83) 

2. Permit Development Requirements (10/ 
30/83) 

Monitoring and Testing Requirements (10/ 
30/83) 

Ambient Monitoring (10/30/83) 

Continuous Emissions Monitoring {10/30/ 
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Source Testing (10/30/83} 
3. Prevention of Significant Deterioration 
Review (10/30/83) 

Basis of Program (10/30/83) 

PSD Regulations (10/30/83) 

PSD Analysis (10/30/83) 

4. Nonattainment Area Review (10/30/83) 

5. New Source Performance Standards 

Source Review (10/30/83) 

6. Visibility Review (10/30/83) 

7. Sources under EPA Review (10/30/83) 
H. Permit Issuance Requirements (10/30/83) 
Section V Ambient Air Monitoring 
A. Purpos¢ (7/1/82) 

B. Completed Air Monitoring Projects (7/1/ 
82) 

1. Carbon Monoxide (7/1/82) 

2. Nitrogen Oxides (7/1/82) 

3. Sulfur Dioxide (7/1/82) 

4. Ozone (7/1/82) 

5. Total Suspended Particulates (TSP) (7/1/ 

82) 

6. Lead (7/1/82) 

C. Air Monitoring Network (7/1/82) 

1. Network Description (7/1/82) 

2. Station Designations (7/1/82) 

3. Air Quality Monitoring Procedures (7/1/ 

82) 
4. Ambient Sampling for Specific Pollutants 
(7/1/82) 
E. Annual Review (7/1/82) 


Volume III. Appendices 
Section II State Air Quality Control Program 


ILA. State Air Statues, except Section 
46.03.170 (11/15/83) 

State Attorney General Opinions on Legal 
Authority—(2/29/72, 2/29/80) 

Title 18—Environmental Conservation, 
Chapter 50—Air Quality Control (10/30/ 
83), (6/7/87), (6/2/88) 

Title 18—Environmental Conservation 
Chapter 52—Emissions Inspections and 
Maintenance Requirements for Motor 
Vehicles (5/19/85), except 

18 AAC 52.010 (3), (3b), (3d), (3e), and (3g) 
(5/19/85) 

18 AAC 52.020 (1) (5/19/85) 

18 AAC 52.070 (5) (A)-(C) (5/19/85) 

18 AAC 52.900 (14) (5/19/85) 

ILB. Municipality of Anchorage/Cook Inlet 
ADEC Agreements (11/15/83) 

II.C. Fairbanks North Star Borough 
Ordinances, except Section 8.04.070/ 
FNSB & ADEC Agreements (11/15/83) 


Section II] Areawide Pollutant Control 
Program 


I11.B.3—a Anchorage Graphs of Highest and 
Second Highest CO readings for Each 
Site (11/15/83) 

I1.B.5-a Anchorage Traffic Improvements 
(11/15/83) 

III.B.5-b Anchorage Contingency Plan (11/15/ 
83) 

I1I.B.5—c Anchorage Transit Ridership (11/15/ 


83) 

IiI.B.8-a Anchorage Graphs of Projected CO 
Concentrations for Each Site (11/15/83) 

IIl.G Ordinance of the City and Borough of 
Juneau (10/6/83) 

III.H Support Documents for Lead Plan (11/ 
15/83) 
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Section IV Point Source Control Program 
IV.1 PSD Area Classification and 
Reclassifications (11/15/83) 
A. Class I Area Boundaries (11/15/83) 
B. Areas Protected from Visibility 
Degradation (11/15/83) 
C. Reclassification (11/15/83) 
1. Limitations on PSD Reclassification (11/ 
15/83) 
2. PSD Reclassification Procedures (11/15/ 
83) 
IV.2 Compliance Assurance (11/15/83) 
IV.3 Testing Procedures (11/15/83) 
Section V Ambient Air Monitoring 


ADEC Ambient Analysis Procedures (11/15/ 
83) 


4. Section 52.96{a) is revised to read as 
follows: 


§ 52.96 Significant deterioration of air 
quality. 

(a) The State of Alaska Department of 
Environmental Conservation Air Quality 
Control Regulations as in effect on June 
2, 1988 (specifically 18 AAC 50.020, 
50.021, 50.300, 50.400, 50.510, 50.520, 
50.530, 50.600, 50.620, and 50.900) and the 
State air quality control plan as in effect 
on June 2, 1988 (specifically, Section LB. 
AIR QUALITY CONTROL REGIONS, 
Section I.C. ATTAINMENT/ 
NONATTAINMENT DESIGNATIONS, 
Section LD. PREVENTION OF 
SIGNIFICANT DETERIORATION 
DESIGNATIONS, Section IV.F. 
FACILITY REVIEW PROCEDURES, 
Section IV.G APPLICATION REVIEW 
AND PERMIT DEVELOPMENT, Section 
IV.H PERMIT ISSUANCE 
REQUIREMENTS, Appendix IV.1. PSD 
area Classification and Reclassification, 
and Appendix V ADEC Ambient 
Analysis Procedures), are approved as 
meeting the requirements of part C for 
preventing significant deterioration of 
air quality. 

[FR Doc. 91-9900 Filed 4-25-91; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
{[FRL-3924-3] 


Approval and Promulgation of State 
implementation Plans: Oregon 


AGENCY: Environmental! Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA today approves a minor 
revision to the Oregon Carbon 
Monoxide (CQO) State Implementation 
Plan for the Portland-Vancouver Air 
Quality Maintenance Area {AQMA). 
The revision updates the City of 
Portland, Oregon's, parking policy which 
originally was adopted in 1975. The 


Portland Downtown Parking and 
Circulation Policy established a 
maximum parking inventory figure of 
40,855 parking lid. A more - 
comprehensive and sophisticated count 
of the spaces was conducted in 1986 
which indicated that the baseline is 
actually 43,914 spaces. The proposed 
action would increase the baseline to 
reflect the more accurate count and 
establish a process to increase the 
parking lid by 1,370 spaces to 
accommodate expected new parking 
growth in the downtown area. A new 
Parking Offset Rule will allow the City 
of Portland to increase the parking lid 
by 1,376 spaces without any increases in 
CO emissions. In fact, the change will 
result in actual reductions in emissions. 

The new state rule requires that 
transportation control measures be 
implemented to counteract the increase 
in emissions from new parking spaces. 
The rule insures that replacement 
measures will actually provide air 
quality benefit by requiring emission 
offsets ranging from 1.2 to 2.0 of the 
potential emissions increase from new 
parking. The rule also requires 
documentation of the permanence and 
enforceability of the proposed 
replacement measures as well as a 
monitoring plan and a contingency plan 
should the measures not meet projected 
effectiveness. 


DATES: This action will be effective on 
June 25, 1991 unless notice is received 
before May 28, 1991 that someone 
wishes to submit adverse or critical 
comments. If such notice is received, 
EPA will open a formal 30-day comment 
period. 

ADDRESSES: Documents which are 

incorporated by reference are available 

for public inspection at the Public 

Information Reference Unit, 

Environmental Protection Agency, 401 M 

Street SW., Washington, DC. Copies of 

material submitted to EPA may be 

examined during normal business hours 
at the following locations: 

Air Programs Branch, Environmental 
Protection Agency, Docket #10A-91- 
1, 1200 Sixth Avenue, AT-082, Seattle, 
Washington 98101. 

State of Oregon, Department of 
Environmental Quality, 811 SW. Sixth, 
Portland, Oregon 97205. 


Comments should be addressed to: 
Laurie Kral, Air Programs Branch, AT- 
082, Environmental Protection Agency, 
1200 Sixth Avenue, Seattle, Washington 
98101. 

FOR FURTHER INFORMATION CONTACT: 
Michael Lidgard, Air Programs Branch, 
AT-082, Environmental Protection 
Agency, 1200 Sixth Avenue, Seattle, 
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Washington 98101, Telephone: (206) 553- 
4233, FTS: 399-4233. 

SUPPLEMENTARY INFORMATION: On 
October 7, 1982, the Environmental 
Protection Agency (EPA) approved the 
Clean Air Act State Implementation 
Plan (SIP) for the Portland-Vancouver 
Interstate Air Quality Maintenance Area 
(AQMA) for carbon monoxide (CO) (47 
FR 44261). The city’s parking policy 
originally was adopted in 1975 and was 
updated in 1980. The Downtown Parking 
and Circulation Policy established a 
maximum parking inventory figure of 
40,855 spaces composed of (1) existing 
spaces, (2) spaces allocated to future 
development projects, and (3) 
unallocated spaces categorized as the 
parking reserve. 

In 1986, the city initiated a program to 
collect comprehensive data on 
downtown parking, including a new 
count of existing parking spaces. 
Previous counts conducted by the city 
were hampered by lack of access to 
privately owned off-street parking 
facilities which required city staff to 
estimate the number of parking spaces 
and resulted in an underestimate of the 
actual number of spaces. The 1986 
program included a thorough 
verification process that was not 
conducted when determining the 
original baseline. After conducting spot 
checks and computerizing the data, the 
new count indicated a baseline of 
43,914. Today’s action revises the ceiling 
using this number as the baseline. 

From the period of 1975 to 1987, the 
city downtown employment rose from 
roughly 65,000 to over 80,000. Much of 
the additional travel was 
accommodated through the expansion >f 
transit service; however, there was 
public pressure to increase the limited 
parking supply, so the city began to 
explore alternative control measures 
which could be used to increase the 
parking lid while still meeting the air 
quality goals of the SIP. The city began a 
project to identify measures to 
counteract the emissions from 
increasing the parking supply. Two 
consultant studies were conducted: one 
to investigate the feasibility of 
transportation control measures to serve 
as replacement measures and another to 
determine future parking needs and 
overall transportation circulation in 
future years. The latter study identified 
a need for 1,370 spaces to accommodate 
expected growth in the downtown area 
by the year 2000 after considering 
growth in transit ridership. 

The rule described in this notice was 
developed by the City of Portland and 
the Oregon Department of 
Environmental Quality. This Parking 
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Offset Rule will allow the City of 
Portland to increase the current parking 
lid of 40,855 spaces to meet new parking 
growth needs by 1,370 spaces without 
any increase in CO emissions. 

The Parking Offset Rule is based on 
one of the studies described above, 
which was conducted in 1987 by 
Cambridge Systematics for the City of 
Portland. The study quantified CO 
emissions from new parking spaces and 
CO emissions decreases from 
implementation of a variety of 
transportation control measures. 

The rule insures that replacement 

1easures (fringe parking, alternative 
work schedules, subsidy of ridesharing, 
increases in long-term parking space 
rates, increases in all parking rates, 
restrictions on off-street parking before 
10 a.m., reserve parking for carpools, 
park and ride remote lots, alternative 
fuels, enhanced vehicle inspection and 
maintenance, increased transit capacity, 
traffic flow improvement, bicycle 
access, and short-term parking spaces) 
will provide an air quality benefit by 
requiring emission reductions ranging 
from 1.2 to 2.0 of the potential emissions 
increase from new parking. The rule 
also requires documentation of the 
permanence and enforceability of the 
proposed replacement measures and a 
monitoring plan to provide at least an 
annual assessment of whether the new 
measures are attaining their projected 
effectiveness. The monitoring plan must 
include continuous monitoring of traffic 
volumes at key locations downtown. 

Under the rule, before any 
replacement measures are approved, the 
City of Portland must guarantee the 
permanence of the measures by 
providing a contingency plan adopted 
by resolution. In the’ event that 
monitoring indicates a replacement 
measure is not providing the projected 
effectiveness, and the city is unable to 
correct the deficiency, then the city must 
invoke contingency measures including 
removing spaces from the reserve and 
potentially removing existing parking 
spaces. 

On September 20, 1990, the 
Environmental Quality Commission 
conducted a meeting to discuss the 
proposed state rule and a public hearing 
was held on October 31, 1990. These 
rules were adopted by the 
Environmental Quality Commission on 
December 14, 1990. 


EPA Action 


EPA today is approving the Oregon 
Administrative Rules 340-20—-405 
through 340-20-430 (Parking Offsets in 
the Portland Central Business District) 
as 4 revision to the Oregon carbon 
monoxide (CO) State Implementation 


Plan for the Portland-Vancouver Air 
Quality Maintenance Area. The revision 
would increase the parking lid baseline 
to 43,914 to reflect a more accurate 
count of parking spaces in Portland, and 
also would increase the parking lid by 
1,370 spaces to accommodate expected 
new parking growth. EPA is also 
approving a Parking Offset Rule which 
will allow an increase in the parking lid 
without any increases in CO emissions. 
The rule requires that transportation 
control measures be implemented to 
counteract the increase in emissions 
from new parking spaces. 


Administrative Review 


The public should be advised that this 
action will be effective 60 days from the 
date of this Federal Register notice. 
However, if notice is received within 30 
days that someone wishes to submit 
adverse or critical comments on any or 
all of these revisions approved herein, 
the action on these revisions will be 
withdrawn and two subsequent notices 
will be published before the effective 
date. One notice will withdraw the final 
action on those revision and another 
will begin a new rulemaking by 
announcing a proposal of the action on 
these revisions and establish a comment 
period. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

The Agency has reviewed this request 
for revision of the federally-approved 
state implementation plan for 
conformance with the provisions of the 
1990 amendments enacted on November 
5, 1990. The Agency has determined that 
this action conforms with those 
requirements irrespective of the fact that 
the submittal preceded the date of 
enactment. 

Under 5 U.S.C. section 605(b), I certify 
that this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities (46 
FR 8709). 

This action has been classified as a 
table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19, 1989 (54 FR 2214-2225). On 
January 6, 1989, the Office of 
Management and Budget waived table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of section 3 of Executive 
Order 12291 for a period of two years 
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and subsequently extended until April 6, 
1991. 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of appeals for the 
appropriate circuit by June 25, 1991. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Carbon 
monoxide, Hydrocarbons, Incorporation 
by reference, Intergovernmental 
relations, Lead, Nitrogen dioxide, 
Ozone, Particulate matter, Reporting 
and Recordkeeping requirements, Sulfur 
oxides. 


Note: Incorporation by reference of the 
Implementation Plan for the State of Oregon 
was approved by the Director of the Office 
Federal Register on July 1, 1982. 

Dated: March 12, 1991. 

Dana A. Rasmussen, 
Regional Administrator. 


PART 52—[{AMENDED} 


Title 40, chapter I of part 52 of the 
Code of Federal Regulations is amended 
as follows: 


Subpart MM—Oregon 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642 


2. Section 52.1970 is amended by 
adding paragraph (c)(90) to read as 
follows: 


§ 52.1970 identification of plan. 


* * * * * 


(c) ** * 

(90) On January 14, 1991, the State of 
Oregon Department of Environmental 
Quality submitted amendments to the 
Parking Offsets in the Portland Central 
business District (OAR-340-20—405 
through 340-20-430) in the State of 
Oregon Air Quality Control Program. 

(i) Incorporation by reference. 

(A) Letter dated January 4, 1991, from 
the Director of the Department of 
Environmental Quality to EPA Region 10 
submitting an amendment to the Oregon 
Implementation Plan. 

(B) Oregon Administrative Rules 
Chapter 340, Division 20 (Air Pollution) 
Control), section 405 through 430 





(Parking Offsets in the Portland Central 
Business district). These rules were 
adopted by the Environmental Quality 
Commission on December 14, 1990. 


[FR Doc. 91-9783 Filed 4-25-91; 8:45 am] 
BILLING CODE 6580-50-M 


40 CFR Parts 264, 265, and 270 
[FRL-3923-6] 


Hazardous Waste Treatment, Storage, 
and Disposal Facilities—Organic Air 
Emission Standards for Process Vents 
and Equipment Leaks; Technical 
Amendment 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule; technical 
amendment. 


SUMMARY: This document corrects 
typographical errors in the regulatory 
text of the final standards that would 
limit organic air emissions as a class at 
hazardous waste treatment, storage, and 
disposal facilities (TSDF) that are 
subject to regulation under subtitle C of 
the Resource Conservation and 
Recovery Act (RCRA). These standards 
appeared in the Federal Register on June 
21, 1990 (55 FR 25454). 


EFFECTIVE DATE: December 21, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Rick Colyer at (919) 541-5262, 
Standards Development Branch, 
Emission Standards Division (MD-13), 
U.S. Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711. 


SUPPLEMENTARY INFORMATION: On June 
21, 1990 (55 FR 25454), EPA promulgated 
regulations limiting organic air 
emissions from process vents and 
equipment leaks at hazardous waste 
TSDF. The regulations contained 
typographical errors which are 
discussed briefly below and are 
corrected by this action. The corrections 
are editorial and do not alter the 
requirements of the standards. 

Dated: April 12, 1991. 
Michael Shapiro, 


Acting Assistant Administrator for Air and 
Radiation. 


For the reasons set out in the 
preamble, title 40, chapter I, parts 264, 
265, and 270 of the Code of Federal 
Regulations are amended as set forth 
below. 


PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL. 
FACILITIES 


1. The authority citation for part 264 
continues to read as follows: 


Authority: 42 U.S.C. 6905, 6912{a), 6924, and 
6925. 


§ 264.1030 [Amended] 

2. Section 264.1030(a) is amended by 
revising “2641” to read “264.1”. 

3. In § 264.1030, paragraph (b) 
introductory text is amended by revising 
“$§ 264.1034(d) and 264.1035(e)” to read 
“§ 264.1034 (d) and (e)”. 


§ 264.1033 [Amended] 

4. Section 264.1033(f}(3} is amended by 
revising “paragraphs (1) and (2) of this 
section” to read “paragraphs (f) (1) and 
(2) of this section”. 


§ 264.1035 [Amended] 

5. Section 264.1035(b)(4){ii) is 
amended by revising “Records including 
the dates of’ to read “Records, including 
the dates, of”. 


§ 264.1052 [Amended] 
6. Section 264.1052(b)(1) is amended 


by revising “a instrument reading” to 
read “an instrument reading”. 


PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES 

7. The authority citation for part 265 
continues to read as follows: 


Authority: 42 U.S.C. 6905, 6912(a}, 6924. 
6925, and 6935. 


§ 265.13 [Amended] 

8. Section 265.13({b)}(6) is amended by 
revising “265.193” to read “265.200”. 
§ 265.73 [Amended] 

9. Section 265.73{b)(3) is amended by 
revising “265.193” to read “265.200”. 
§ 265.1030 [Amended] 


10. In § 265.1030 paragraph (b) 
introductory text is amended by revising 
“$§ 265.1034(d) and 265.1035(d)” to read 
§ 265.1034 (d) and (e)”. 

§ 265.1034 [Amended] 

11. Section 265.1034(c){1)(vi) is 
amended by revising “E,, as determined 
in paragraph (c)(1}(v) of the section” to 
read “E,, as determined in paragraph 
(c)(1){iv) of this section”. 

§ 265.1035 [Amended] 

12. Section 265.1035(b)(4){ii) is 

amended by revising “Records including 
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the dates of” to read “Records, including — 
the dates, of”. 

13. Section 265.1035(c}{5) is amended 
by revising “Paragraph (3)" to read 
“paragraph (c)(4} of this section.” 

§ 265.1052 [Amended] 

14. Section 265.1052{e}{3) is amended 
by revising “paragraph {a){2)" to read 
“paragraph {e}(2)”. 

§ 265.1064 [Amended] 

15. Section 265.1064(c} introtuctory 
text is amended by revising “265.1953” 
to read “265.1053”. 


PART 270—EPA ADMINISTERED 


PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

16. The authority citation for part 270 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912, 6924, 6925, 
6927, 6939, and 6974. 

17. Section 270.24 is amended by 
revising paragraph (d)(2) to read as 
follows: 


§ 270.24 Specific part B information 
requirements for process vents. 

(da) eee 

(2) Records, including the dates, of 
each compliance test required by 
§ 264.1033(k). 


* * * * 


§ 270.25 [Amended] 

18. Section 270.25{e}(2) is amended by 
revising “Records including the dates 
of” to read “Records, including the 
dates, of”. 

[FR Doc. 91-9634 Filed 4-25-91; 8:45 am| 
BILLING CODE 6560-50-™ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Public Health Service 
42 CFR Part 57 
RIN 0905-AD07 


Health Professions Student Loan 
Program 

AGENCY: Public Health Service, HHS. 
ACTION: Final regulations. 


SUMMARY: This rule revises existing 
regulations governing the Health 
Professions Student Loan (HPSL) 

program to conform those regulations 

with amendments made to sections 740- 
747 of the Public Health Service (PHS) 

Act (the Act) by the Health Professions 
Reauthorization Act of 1988. This rule _ 4 
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also revises the regulations to conform 
with amendments made to the Act by 
the National Health Service Corps 
Revitalization Amendments of 1990, the 
Department of the Interior and Related 
Agencies Appropriations Act for Fiscal 
Year 1990, the Compact of Free 
Association Act of 1985, and makes 
other changes which are technical or 
clarifying in nature. 

EFFECTIVE DATE: These regulations are 
effective April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Bruce Baggett, Chief, Student and 
Institutional Support Branch, Division of 
Student Assistance, Bureau of Health 
Professions, Health Resources and 
Services Administration, Parklawn 
Building, room 8-34, 5600 Fishers Lane, 
Rockville, Maryland 20857; telephone 
number: 301 443-4776. 

SUPPLEMENTARY INFORMATION: The 
HPSL program is governed by sections 
740-747 of the PHS Act. Section 740 of 
the Act authorizes the Secretary to enter 
into an agreement with any public or 
private nonprofit school of medicine, 
osteopathic medicine, dentistry, 
pharmacy, podiatric medicine, 
optometry, or veterinary medicine to 
operate a student loan fund for the 
purpose of making loans to eligible 
students. The loan fund consists of at 
least 1 institutional dollar for every 9 
Federal dollars. The institution is 
responsible for determining eligible 
recipients, making loans, and collecting 
loan repayments from borrowers. 
Regulations governing the HPSL 
program are codified at 42 CFR part 57, 
subpart C. 

The Health Professions 
Reauthorization Act of 1988 {title VI of 
Pub. L. 100-607), enacted on November 
4, 1988, made amendments to sections 
740-747 of the PHS Act. Other 
amendments which affect the HPSL 
program have been made in recent years 
by the National Health Service Corps 
Revitalization Amendments of 1990 
(Pub. L. 101-597), the Departnient of the 
Interior and Related Agencies Act for 
Fiscal Year 1990 (Pub. L. 101-121), and 
the Compact of Free Association Act of 
1985 (Pub. L. 99-239). The amendments 
to part’57, subpart C, set out below, 
implement the amendments made by 
those Acts literally. In addition, a few 
technical changes are included that {1) 
bring the regulations into line with 
current Department regulatory policies, 
and (2) provide current Office of 
Management and Budget approval 
nuiuvers in those sections which contain 
information collection requirements. 

The amendments are described below 
according te the sections of the HPSL 
regulations which they affect. 


Section 57.202 Definitions 


1. The Department is amending the 
definitions of “grace period” and “health 
professions school” by revising the 
reference to schools of “podiatry” to 
read “podiatric medicine”, in 
accordance with Public Law 100-607. 

2. The Department is amending the 
definition of “National of the United 
States” to add the United States Code 
citation where this term is defined. 

3. The definition of “State” is 
amended by inserting after the “Trust 
Territory of the Pacific Islands” “(the 
Republic of Palau), the Republic of the 
Marshall Islands, and the Federated 
States of Micronesia”, in accordance 
with the Compact of Free Association 
Act of 1985. 


Section 57.206 Eligibility and selection 
of Health Professions Student Loan 
Applicants 


The Department is revising the words 
“medical and osteopathic” before the 
words “‘student”, “students”, or 
“applicants” in paragraph (b) 
introductory text and paragraph (c) to 
read “medical (M.D. and D.O.)”, in 
accordance with Public Law 100-607. 

The Department also is deleting the 
citation in paragraph (b)(1) “and 
published under 34 CFR 674.13”, since it 
is no longer used by the Department of 
Education. The need analysis 
methodologies are now authorized 
under part F of title IV of the Higher 
Education Act of 1965, as amended. 

The Department also is revising 
paragraph (a)(1)(i) to include those 
entities, as reflected in the revised 
definition of “State”, in which an 
applicant may be determined eligible to 
apply for a loan, in accordance with 
Public Law 99-239, the Compact of Free 
Association Act of 1985. 


Section 57.208 Health Professions 
Student Loan Promissory Note and 
Disclosure Requirements 


in accordance with Public Law 100- 
607, the Department is amending 
paragraph (a)(1) of this section by 
reducing the maximum interest rate 
charged on health professions student 
loans from 9 percent to 5 percent. 


Section 57.210 Repayment and 
Collection of Health Professions Student 
Loans 


In accordance with Public Law 100- 
607, the Department is amending 
paragraph (a)(2) of this section by 
expanding the deferment provision to 
exclude from the 10-year repayment 
period all periods during which a 
borrower is pursuing a full-time course 


of study at an eligible health professions 
school. 


Section 57.212 Repayment of 
Cancellation of Loans for Practice in a 
Health Manpower Shortage Area 


In accordance with Public Law 101- 
597, the National Health Services Corps 
Revitalization Amendments of 1990, the 
Department is amending the term 
“health manpower shortage area” to 
read “health professional shortage area” 
in the section heading and in paragraphs 
(a) introductory text and {a)(3). 

Section 57.213 Continuation of 
Provisions for Cancellation of Loans 
Made Prior to November 18, 1971 


In accordance with Public Law 100- 
607, the Department is revising the word 
“osteopathy” to read “osteopathic 
medicine” in the first sentence of the 
section text. 

Additionally, a room number is being 
added to the address listed at the end of 
the section text. 


Section 57.216 Nondiscrimination 


The Department is revising the 
heading and format listing of the Code 
of Federal Regulations (CFR) citations in 
this section to reflect current standard 
departmental policy language. The 
revised heading is entitled, “What 
Additional Department Regulations 
Apply to Schools?” Additionally, a new 
CFR citation is being added to the 
regulations, in accordance with Public 
Law 101-121, section 319, the 
Department of the Interior and Related 
Agencies Appropriations Act for Fiscal 
Year 1990, enacted on October 23, 1989, 
and a notice and interim-final rule, 
published in the Federal Register on 
February 26, 1990 (55 FR 6736), to bring 
this grant program into compliance with 
governmentwide requirements 
established under 45 CFR part 93 for this 
Department. 


Regulatory Flexibility Act and Executive 
Order 12291 


The Department believes that the 
resources required to implement the 
requirements in these regulations are 
minimal in comparison to the overall 
resources of health professions schools. 
Therefore,.in accordance with the 
requirements of the Regulatory 
Flexibility Act of 1980, the Secretary 
certifies that these regulations will not 
have a significant impact on a 
substantial number of health professions 
schools. 

The Department also has determined 
that this rule is not a major rule under 
Executive Order 12291; therefore, a 
regulatory impact analysis is not 
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required. In addition, the rule will not 
exceed the threshold level of $100 
million established in section (b) of 
Executive Order 12291. 


Justification for Omitting Notice of 
Proposed Rulemaking 


Since these amendments are technical 
and ministerial in nature, the Secretary. 
has determined pursuant to 5 U.S.C. 553 
and departmental policy, that it is 
unnecessary and impractical to follow 
proposed rulemaking procedures or to 
delay the effective date of these 
regulations. 


Paperwork Reduction Act 


The Health Professions Student Loan — 


regulations contain information 
collections which have been approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980 and assigned control 
numbers 0915-0044, 0915-0046, 0915- 
0047, 0915-0074, and 0915-0094. The title, 
description, and respondent description 
of the information collections are shown 
below with an estimate of the annual 
reporting and recordkeeping burdens. 
Included in the estimate is the time for 
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reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Title: Health Professions Student Loan 
(HPSL) Program. 

Description: Information sufficient to 
assure payment and reduce default, and 
school applications. 

Description of Respondents: 
Individuals and households (students), 
nonprofit institutions (schools). 


ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN 


Annual No. 
Frequency of | Total annual Average burden Annual burden 


57.203: 
(Reporting) 

57.206(a)(2): 
(Reporting) 

57.206(b)(2): 


( 
57.210(a)(1): 

(Reporting) 
57.210(b){1)(i): 

(Reporting 


57.210(b)(1)(ii): 
(Reporting) 


( 
57.210(b)(1 (iii): 
(Reporting) 
57.210(b)(1)(iv}: 
(Reporting) 
57.210(b)(1)(vi): 
porting) 
§7.211(a): : 


( 
57.211(b): 


This final rule (technical amendments) 
does not impose additional information 
collection and does not require OMB 
review. 


List of Subjects in 42 CFR Part 57 


Dental health, Education of 
disadvantaged, Educational facilities, 
Educational study programs, Emergency 
medical services, Grant programs- 


Pictadashin hin gshinnonesislGinipBds iS vaiectareuasctargarcbocceoed 


education, Grant programs-health, 
Health facilities, Health professions, 
Loan programs-health, Medical and 


_ dental schools, Scholarships and 


fellowships, Student aid. 


(Catalog of Federal Domestic Assistance, No. 
13.342, Health Professions Student Loan 
Program) 


Dated: March 5, 1991. 
James O. Mason, 
Assistant Secretary for Health. 
Approved: April 5, 1991. 
Louis W. Sullivan, 
Secretary. 


Accordingly, subpart C of 42 CFR part 
57 is amended to read as follows: 
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1. The authority for subpart C is 
revised to read as follows: 


Authority: Sec. 215, Public Health Service 
Act, 58 Stat. 690, as amended; 63 Stat. 35 (42 
U.S.C. 216); secs. 740-747, Public Health 
Service Act, 77 Stat. 170-173, 90 Stat. 2266- 
2268, 91 Stat. 390-391, 95 Stat. 920, 99 Stat. 
532-536, and as amended by 102 Stat. 3125 (42 
U.S.C. 294m-q}. 


2. Section 57.202 is amended by 
revising the definitions of “grace 
period”, “health professions school”, 
“National of the United States”, and 
“State” to read as follows: 


§ 57.202 Definitions. 


* * * * * 


Health professions school or school, 
for purposes of this subpart, means a 
public or private nonprofit school of 
medicine, school of dentistry, school of 
osteopathic medicine, school of 
podiatric medicine, school. of optometry, 
or school of veterinary medicine as 
defined in section 701{4) of the Act, or a 
school of pharmacy as defined in 
section 747 of the Act. 


* * * * * 


National of the United States means: 
(1) A citizen of the United States, or (2) a 
person who, though not a citizen of the 
United States, owes permanent 
allegiance to the United States, as 
defined in the Immigration and 
Nationality Act, at 8 U.S.C. § 1101(a}(22). 


* * * * 


State means a State, the 
Commonwealth of Puerto Rico, the 
District of Columbia, Guam, American 
Samoa, the Virgin Islands, the 
Commonwealth of the Northern Mariana 
Islands, the Trust Territory of the Pacific 
Islands (the Republic of Palau), the 
Republic of the Marshall Islands, and 
the Federated States of Micronesia. 

3. Section 57.203 is amended by 
revising the word “federal” to read 
“Federal” in paragraph (c); by revising 
the first sentence in paragraph (a); by 
adding a room number to the address in 
footnote ! for paragraph {a) to read 
“room 8-34"; and by adding a 
parenthetical phrase at the end of the 
section text to read as follows: 


§ 57.203 Application by school. 


(a) Each school seeking a Federal 
capital contribution must submit an 
application at the time and in the form 


and manner that the Secretary may 
rene." ** 


* * * * + 


(Approved by the Office.of Management and 
Budget under contro] number 0915-0044) 


§ 57.204 Amended. 


4. Section 57.204 is amended by 
revising the words “federal capital 
contributions” to read “Federal capital 
contributions” in paragraph (a) 
introductory text and in paragraph (b). 

5. Section 57.206 is amended by 
removing the phrase “and published 
under 34 CFR 674.13” in paragraph 
(b)(1); by revising paragraphs (a)(1){i), 
(b) introductory text, and {c); and by 
adding a parenthetical phrase at the end 
of the section text to read as follows: 


§ 57.206 Eligibility and selection of health 
professions student loan applicants. 

(a) ** * 

(1) * *« « 

(i) Citizens, nationals, or lawful 
permanent residents of the United 
States, permanent residents of the Trust 
Territory of the Pacific Islands (the 
Republic of Palau), the Republic of the 
Marshall Islands, the Federated States 
of Micronesia, the Commonwealth of the 
Northern Mariana Islands, or American 
Samoa, or lawful permanent residents of 
the Commonwealth of Puerto Rico, the 
Virgin Islands or Guam; 


* * * * te 


(b) Selection of applicants. The school 
will select qualified applicants, 
including medical (M.D. and D.O.} 
applicants, and determine the amount of 
student loans by considering: 


* * 7 * * 


(c) Selection of medical (M.D. and 
D.O.) student applicants. In addition to 
the factors in § 57.206{b), the school 
must select medical (M.D. and D.O.) 
students graduating after June 30, 1979, 
based on the order of greatest need, 
taking into consideration the other 
resources available to the student 
through the school. For purposes of 
establishing priority for selecting 
medical (M.D. and D.O.) student 
applicants to receive health professions 
student loans, summer earnings, 
educational loans, veterans {G.1.) 
benefits, and earnings during the school 
year will be considered as financial 
resources. 


* + 7 * * 


(Approved by the Office of Management and 
Budget under contro} number 0915-0047) 


6. Section.57.208 is amended by 
revising paragraphs (a}{1) and (c){i){ii), 
and the parenthetical phrase at the end 
of the section text to read as follows: 


§ 57.208 Health professions student loan 
promissory note and disclosure 
requirements. 

(a) ee < 

(1) Each promissory note must state 
that the loan will bear interest on the 
unpaid balance computed only for 
periods during which repayment of the 
loan is required, at the rate of 5 :ercent 
per year. 


* * * 


(c) * @£ & 

(1) * rt « 

(ii) The terms under which repayment 
of the loan will begin; 
(Approved by the Office of Management and 


Budget under control numbers 0915-0047 and 
0915-0074) 


7. Section 57.210 is amended by 
redesignating paragraphs {a}{2)(iv) and 
(v) as paragraphs (a)(2){v) and (vi); by 
adding a new paragraph (a)(2)(iv); and 
by revising paragraph (a)(2)(iii) and the 
parenthetical phrase at the end of the 
section text to read as follows: 


§ 57.210 Repayment and collection of 
health professions student loans. 

(a) * * * 

(2) * ee € 

(iii) All periods of advanced 
professional training including 
internships and residencies, except as 
specified in paragraph {a){2){vi) of this 
section; 

(iv) All periods during which the 
borrower is pursuing a full-time course 
of study at an eligible health professions 
school; 

(Approved by the Office of Management and 


Budget under control numbers 0915-0044 and 
0915-0094) 


8. Section 57.211 is amended by 
adding a parenthetical phrase at the end 
of the section text to read as follows: 


§ 57.211 Cancellation of heaith 
professions student loans for disability or 
death. 

(Approved by the Office of Management and 
Budget under contro] number 0915-0047) 


9. Section 57.212 is amended by 
revising the term “health manpower 
shortage area” to read “health 
professional shortage area” in the" 
section heading and in paragraphs (a) 
introductory text and {a}(3); and by 
adding a parenthetical phrase at the end 
of the section text to read as follows: 


§ 57.212 Repayment or cancellation of 
loans for practice in a heaith professional 
shortage area. 

- * * . + 
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(Approved by the Office of Management and 
Budget under control number 0915-0047) 


§57.213 [Amended] 

10. Section 57.213 is amended by 
revising the word “osteopathy” to read 
“osteopathic medicine” in the first 
sentence of the section text; and by 
adding “Room 8-34” before the words 
“Parklawn Building” in the address 
listed in the last sentence of the section 
text. 

11. Section 57.213a is amended by 
adding a parenthetical phrase at the end 
of the section text to read as follows: 


§ 57.213a Loan cancellation 
reimbursement. 


* * * * * 


(Approved by the Office of Management and 
Budget under control number 0915-0044) 


12. Section 57.215 is amended by 
revising the parenthetical phrase at the 
end of the section text to read as 
follows: 


§ 57.215 Records, reports, inspection, and 
audit. 


* * * * * 


(Approved by the Office of Management and 
Budget under control numbers 0915-0044, 
0915-0046, and 0915-0047) 


13. The heading of § 57.216 and 
paragraph (a) are revised to read as 
follows: 


§ 57.216 What additional Department 
regulations apply to schools? 

(a) Participating schools are advised 
that in addition to complying with the 
terms and conditions of these 
regulations, several other regulations 
apply under this subpart. These include, 
but are not limited to: 


45 CFR part 80—Nondiscrimination 
under programs receiving Federal 
assistance through the Department of 
Health and Human Services 
effectuation of title VI of the Civil 
Rights Act of 1964 

45 CFR part 83—Regulation for the 
administration and enforcement of 
sections 799A and 845 of the Public 
Health Service Act 2 

45 CFR part 84—Nondiscrimination on 
the basis of handicap in programs and 
activities receiving or benefiting from 
Federal financial assistance 

45 CFR part 86—Nondiscrimination on 
the basis of sex in education programs 
and activities receiving or benefiting 
from Federal financial assistance 

45 CFR part 91—Nondiscrimination on 
the basis of age in Health and Human 
Services programs or activities 
receiving Federal financial assistance 


2 Sectiun 799A of the Public Health Service Act 
was redesignated as section 704 by Pub. L. 94-484; 
section 845 of the Public Health Service Act was 
redesignated as section 855 by Pub. L. 94-63. 


45 CFR part 93—New Restrictions on 

Lobbying 
* * * * * 

14. Section 57.216a is amended by 
revising the parenthetical phrase at the 
end of the section text to read as 
follows: 


§ 57.216a Performance standard. 
7 * * * * 


(Approved by the Office of Management and 
Budget under control number 0915-0047) 


[FR Doc. 91-9751 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
[Docket No. FEMA 7512] 


Suspension of Community Eligibility 


AGENCY: Federal Emergency 
Management Agency, FEMA. 
ACTION: Final rule. 


SUMMARY: This rule identifies 
communities, where the sale of flood 
insurance has been authorized under the 
National Flood Insurance Program 
(NFIP), that are suspended on the 
effective dates listed within this rule 
because of noncompliance with the 
floodplain management requirements of 
the program. If FEMA receives 
documentation that the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 
EFFECTIVE DATES: The third date 
(“Susp.”) listed in the third column. 

FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, (202) 
646-2717, Federal Center Plaza, 500 C 
Street, Southwest, Room 417, 
Washington, DC 20472. 

SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance which is 
generally not otherwise available. In 
return, communities agree to adopt and 
administer local floodplain management 
aimed at protecting lives and new 
construction from future flooding. 
Section 1315 of the National Flood 
Insurance Act of 1968, as amended (42 
U.S.C. 4022), prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program (42 
U.S.C. 4001-4128) unless an appropriate 
public body adopts adequate floodplain 


management measures with effective 
enforcement measures. The communities 
listed in this notice no longer meet that 
statutory requirement for compliance 
with program regulations (44 CFR part 
59 et. seq.). Accordingly, the 
communities will be suspended on the 
effective date in the third column. As of 
that date, flood insurance will no longer 
be available in the community. 
However, some of these communities 
may adopt and submit the required 
documentation of legally enforceable 
floodplain management measures after 
this rule is published but prior to the 
actual suspension date. These 
communities will not be suspended and 
will continue their eligibility for the sale 
of insurance. A notice withdrawing the 
suspension of the communities will be 
published in the Federal Register. In the 
interim, if you wish to determine if a 
particular community was suspended on 
the suspension date, contact the 
appropriate FEMA Regional Office or 
the NFIP servicing contractor. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 
communities by publishing a Flood 
Insurance Rate (FIRM). The date of the 
FIRM if one has been published, is 
indicated in the fourth column of the 
table. No direct Federal financial 
assistance (except assistance pursuant 
to the Disaster Relief Act of 1974 not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP and identified 
for more than a year, on the Federal 
Emergency Management Agency’s initial 
flood insurance map of the community 
as having flood-prone areas. (Section 
202(a) of the Flood Disaster Protection 
Act of 1973-(Pub. L. 93-234), as 
amended.) This prohibition against 
certain types of Federal assistance 
becomes effective for the communities 
listed on the date shown in the last 
column. 

The Administrator finds that notice 
and public comment under 5 U.S.C. 
553(b) are impracticable and 
unnecessary because communities listed 
in this final rule have been adequately 
notified. 

Each community receives a 6-month, 
90-day, and 30-day notification 
addressed to the Chief Executive Officer 
that the community will be suspended 
unless the required floodplain 
management measures are met prior to 
the effective suspension date. Since 
these notificaitons have been made, this 
final rule may take effect within less. 
than 30 days. 
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Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, FEMA, 
hereby certifies that this rule if 
promulgated will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local floodplain management together 
with the availability of flood insurance 
decreases the economic impact of future 


§64.6 List of eligible communities. 


State and location 


Region i—Reguilar Conversions 
Connecticut: Manchester, town of, Hartford 
County. 
Maine: 
Bar Harbor, town of, Hancock County 
Bethel, town of, Oxford County 
Castine, town of, Hancock County 
Deer Isle, town of. Hancock County 
Island Falls, town of, Aroostook County... 
Lamoine, town of, Hancock County 
Oxford, town of, Oxford County 
Surry, town of, Hancock County... 
New Hampshire: 
New Durham, town of, Stratford County... 
Newmarket, town of, Rockingham 
County. 


Region li 
New Jersey: 
Biairstown, township of, Warren County... 
Mansfield, township of, Burlington 
- County. 
Region iii 
West Virginia: Albright, town of, Preston 
County. 
Region IV 


Florida: Gadsden County, Unincorporated 
areas. 


Georgia: Bullock County, Unincorporated 
areas. 
Region V 
Winois: Gulfport, Village of, Henderson 
County. 
Ohio: Coaiton, Village of, Jackson County... 


Region Vi 
Texas: South Padre Island, town of, Cam- 
eron County. 


Region 1X 
American Samoa: Manua Islands 
Region V—Minima!l Conversion—Reguiar 

Program: 

Michigan: Nettawa, township of, Isabella 

County. 

Region | 

Maine: 


Arrowsic, town of, Sagadahoc County 
Beals, Town of, Washington County 


Brooksville, town of, Hancock County 
Enfield, town of Penobscot County 


\slesboro, town of, Waido County... 
Lyman, town of, York County 


flood losses to both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community's decision not to (adopt) 
(enforce) adequate floodplain 
management, thus placing itself in 
noncompliance with the Federal 
standards required for commuity 
participation. In each entry, a complete 


Effective date authorization/cancellation of sale of flood 
insurance 


in community 


Feb. 5, 1974, Emerg; Aug. 16, 1982, Reg; May 2, 1991, Susp 


May 7, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp. 

Aug. 18, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 
July 24, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 
Apr. 2, 1976, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 

July 11, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 
June 11, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 
July 16, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 
Apr. 30, 1979, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 


June 27, 1977, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 
Aug. 26, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 
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chronology of effective dates appears 
for each listed community. 


List of Subjects in 44 CFR Part 64 
Flood insurance—floodplains. 


1. The authority citation for part 64 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et. seq., 
Reorganization Plan No. 3 of 1978, E.O, 12127. 


2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 
the table. 


Current effective 
map date 


May 2, 1991. 


88 § S8S33s 


July 3, 1975, Emerg; Sept. 1, 1983, Reg; May 2, 1991, Susp 
July:24, 1975, Emerg; Mar. 18, 1983, Reg; May 2, 1991, Susp....| ....do 


June 23, 1975, Emerg; Aug. 1, 1987, Reg; May 2, 1991, Susp 


July 10, 1975, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 


Apr. 7, 1976, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 


Mar. 12, 1974, Emerg; Oct. 15, 1985, Reg; May 2, 1991, Susp...) Oct. 15, 1985 


Dec. 21, 1978, Emerg; May 2, 1991, Reg; May 2, 1991, Susp 


May 2, 1991 


Nov. 26, 1973, Emerg; Sept. 15, 1983, Reg; May 2, 1991, Susp..) .....do 


Mar. 26, 1981, Emerg; May 2, 1991, Reg; May. 2, 1991, Susp 


Apr..24, 1989, Emerg; May 2, 1991, Reg; May:2,.1991, Susp 


Oct. 19, 1979, Emerg; May 15, 1991, Reg; May 15, 1991, Susp..| May 15, 1991... 
Sept. 16, 1975, Emerg; May 15, 1991, Reg; May 15, 1991, 


June 11, 1976, Emerg; May 15, 1991, Reg; May 15, 1991, 
Susp. 


July 3, 1975, Emerg; May 15, 1991, Reg; May 15, 1991, Susp 
May 30, 1975, Emerg; May 15, 1991, Reg; May 15, 1991, Susp 
July 23, 1975, Emerg; May, 15, 1991, Reg; May 15, 1991, Susp 
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Hampstice: 
Franconia, town of, Grafton Courty........... 
New ipewich, town oi, tilteborough 


County. 
Sunapee, town of, Sullivan County......... 


Region lt 
New York: Cameron, town of, Steuben 
County. 


Region ¥ 
Minis: Monticello, city of, Piatt County ......... 
igan: charter township of, 


" Baxter, cy ot, ‘Crow Wing County... — 
Crow Wing county, unincorporated areas.. 


fen abode 
Susp.—Suspension 


Issued: April 17, 1991. 
C.M. “Bud” Schauerte, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 91-9881 Filed 4-25-91; 8:45 am} 
BILLING CODE 6716-21-M 


44 CFR Part 64 
[Docket No. FEMA 7513} 


List of Communities Eligibie for the 
Sale of Flood Insurance 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: This rule identifies 
communities participating in the 
National Flood Insurance Program 
(NFIP). These communities have applied 
to the program and have agreed to enact 
certain floodplain management 
measures. The communities’ 
participation in the program authorizes 
the sale of flood insurance to owners of 
property located in the communities 
listed. 

EFFECTIVE DATE: The dates listed in the 
fourth column of the table. 

ADDRESSES: Flood insurance policies for 
property located in the communities 
listed can-be obtained from any.licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Pregram 


July 23, 1975, Emerg; May 15, 1991, Reg; 
Mar. 31, 1975, Emerg; May 15, 1981, Reg;. 
Jan. 14, 7972, Emerg; Apr. 16, 1979, Reg; 


Aug. 11, 1975, Emerg; May 15, 1991, Reg; May 15, 1991, Susp. 
Jul. 27, 1976, Emerg; May 15, 1891, Reg; May 15, 1991, Susp ... 


Apr. 19, 1976, Emerg; May 15, 1991, Reg; May 15, 1981, Susp ./ 
Jul. 7, 1975, Emerg; May 15, 1891, Reg; May 15, 1991, Susp 
Jun. 19, 1970, Emerg; Apr. 16, 1991, Reg; May 15, 1991, Susp .. 


| Apr. 30, 1980, Emerg; Dec. 18, 1984, Reg; May 15, 1991, Susp.. 


June 6, 1975, Emerg.; May 15, 1991, Reg.; May 15, Susp 
| duly 17, 1975, Emerg:; August 2, 1982, Reg, May 15, 1991, | 
Susp. ’ 


| Apt 15, 1974, Emerg; May 15, 1991, Reg; May 15, 1993, | 
May 23, 1973, Emerg.; May 15, 1991, Reg,; May 15, 1991, 
Susp. : 


(NFIP) at: Post Office Box 457, Lanham, 
Maryland 20706, Phone: {800} 638-7418. 
FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, {202) 
646-2717, Federal Center Plaza, 500 C 
Street, SW., room 417, Washington, DC 
20472. 
SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance which is 
generally not otherwise available. In 
return, communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. 
Since the communities on the attached 
list have recently entered the NFIP, 
subsidized flood insurance is now 
available for property in the community. 
In addition, the Director of the Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in some of these communities by 
publishing a Flood Hazard Boundary 
Map (FHBM) or a Flood Insurance Rate 
Map (FIRM). The date of the flood map, 
if one has been published, is indicated 
in the fifth column of the table. In the 
communities listed where a flood map 
has been published, section 102 of the 
Flood Disaster Protection Act.of 1973, as 
amended, requires the purchase of flood - 
insurance as a condition of Federal or 
federally related financial assistance for.: 


acquisition or construction of buildings 
in the special flood hazard area shown 
on the map. 

The Director finds that the delayed 
effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance.” 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, to whom 
authority has been delegated by the 
Director, FEMA, hereby certifies that 
this rule, if promulgated will not havea 
significant economic impact on a 
substantial number of smail entities. 
This rule provides routine legal notice 
stating the community's status in the 
NFIP and imposes no mew requirements 
or regulations on participating 
communities. 


List of Subjects in 44 CFR Part 64 
Flood insurance and Floodplains. 


1. The authority citation for part 64 
continues to read as follows: 

Authority: 42 U’S.C. 4001 et. seq., 
Reorganization Plan No. 3 of 1978 E.O. 12127. 


2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 
the table. 
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In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 


§64.6 List of eligible communities. 


: Commu Effective date authorization/cancellation of sale of Flood Insurance in Current effective 
Sl an cate eae | eenenemes «arene | eee 


New eligibles—Emergency Program 

Tennessee: 

Rhea county, unincorporated areas 470151 | Mar. 4, 1991 

Grundy county unincorporated areas.... el 470250 | Mar. 11, 1991 . 
Texas: Roanoke, city of, Denton County.. 480785 | Mar. 14, 1991 . 
lowa: Shueyville, city of, Johnson County.... ane 195184 | Mar. 6, 1991.... 
lilinois: Braidwood, city of,. Will County 170848 | Mar. 20, 1991. 
California: Ferndale; city of Humboldt County 060445 
Oklahoma: Choctaw county, unincorporated areas 


New eligibles—Regular program 
Alabama: 
Morgan county, unincorporated areas 010175 | Mar. 1, 1991 


Lawrence county, unincorporated areas 010324 | Mar. 14, 1991 
North Carolina: 


Roxboro, city of, Person County 370347 | Mar. 25, 1991 
Pinehurst, village of, Moore County 370463 | Mar. 25, 1991 
Reinstatements—Reguiar Program 
West Virginia: Shepherdstown, town of, Jefferson 540069 | Feb. 14, 1975, Emerg.; Mar. 18, 1980, Reg.; Aug. 15, 1990, Susp.; Mar. 
County. 14, 1991, Rein. 
Pennsylvania: 
Foster, township of, Schuyikill County 422006 | Apr. 21, 1975, Emerg.; Sept. 1, 1986, Reg.; Sept. 1, 1986, Susp.; Mar. 20, 
1991, Rein. 
Cooperstown, borough of, Venango County 420835 | July 7, 1975, Emerg.; Feb. 6, 1991, Reg.; Feb. 6, 1991; Susp.; Mar. 25, 
1991, Rein. 
Davidson, township of, Sullivan County 422060 | Aug. 20, 1975, Emerg.; Feb. 6, 1991, Reg.; Feb. 6, 1991, Susp.; Mar. 25, 
1991, Rein. 
Utica, borough of, Venango County 420841 | Feb. 10, 1977, Emerg.; Mar. 4, 1991, Reg.; Mar. 4, 1991, Susp.; March 
29, 1991, Rein. 
Region I—Regular Program Conversions 
Connecticut: Monroe, town of, Fairfield County 
Rhode Island: Smithfield, town of, Providence County .. 
Region li 
New Jersey: Liberty, township of, Warren County 
Region V 
Michigan: tron River, city of, ron County 
Wisconsin; Pestigo, city of Marinette County 
Region Vi 
Arkansas: Logan county, unincorporated areas... 
Oklahoma: Del City, city of, Oklahoma County 
Texas: 
Odessa, city of, Ector County 
Ector county, unincorporated areas 
Region i—Regular Program Conversions 
Connecticut: 
Canton, town of, Hartford County. 
Hebron, town of, Tolland County: 
Woodbridge, town of, New Haven County 


Region Itt 


: 


88 $8 38 $§ $ 


Be 


Pennsylvania: 
Brokenstraw, township of, Warren County 422115 
Franklin, township of, Fayette County 421625 | .....do. 
Orbisonia, borough of, Huntingdon County... ae 
Saitlick, township of, Fayette County 
Sandy Lake, borough of, Mercer County... 
Springhill, township of, Fayette County 
Wes! Virginia: i 
Gassaway, town of, Braxton County 
Braxton county, unincorporated areas... 
Burnsville, town of, Braxton County 
Cathoun county, unincorporated areas.. 
Clay county, unincorporated areas 
Clay, town of, Clay County 
Doddridge, county, unincorporated areas . 
Ravenswood, city of, Jackson County... 
Sutton, town of, Braxton County 
West Union, town of, Doddridge County ... 


Region IV 


BSSSSSISSS SIPPss 


South Carolina: 
Charleston, county, unincorporated areas. 
Folly Beach, township of, Charleston County 


$3 
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Isle of Palms, township of, Charleston County 
Sullivans Island, city of, Charleston County 
Tennessee: Green county, unincorporated areas 


Region VI 


Texas: Cameron county, unincorporated areas. 


Issued: April 17, 1991. 
C. M. “Bud” Schauerte, 
Administrator, Federal Insurance 
Administratian. 
[FR Doc. 91-9882 Filed 4-25-91; 8:45 am] 
BILLING CODE 6718-21-¥ 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 


[MM Docket No. 89-447; RM-6962 and RM- 
7265) 


Radio Breadcasting Services; 
Arkansas City and Winfield, KS 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: This document allots Channel 


273A to Arkansas City, Kansas, in 

_ response to a petition filed by John C. 
McVey. See 54 FR 47371, November 14, 
1989. The coordinates for Channel 273A 
are 37-02-34 and 97-01-27, with a site 
restriction 2.1 kilometers {1.3 miles) 
southeast. In response to a 
counterpreposal filed by Cowley County 
Communications, Inc., we shall 
substitute Channel 300C2 for Channel 
232A at Winfield, Kansas, and modify 
the license for Station KWKS-FM to 
specify operation on Channel 300C2. 
The coordinates for Channel 360C2 are 
37-14-42 and 96-54-19. This document 
also allots Channel 240C2 to Winfield, 
Kansas, in respense to comments filed 
by Robert V. Barnes. The coordinates 
for Channel 240C2 are 37-07-12 and 96- 


A viniill ‘do... ienssntsnndasedlbepccebbandihinimionncseeiiecablaninnesiodle 


<stetlllD sa inuichaieaonsbitiailifiiaeilatbanepilibtheabeuate 


42-04, with a site restriction 28.7 
kilometers (17.8 miles} southeast. With 
this action, this proceeding is 
terminated. 

EFFECTIVE DATE: June 6, 1991; the 
window period for filing applications for 
Channel 273A at Arkansas City, Kansas, 
and Channel 240C2 at Winfield, Kansas, 
‘will open on June 7, 1991, and close on 
July 8, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media Bureau 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, MM Docket No. 89-477, 
adopted April 10, 1991, and released 
April 22, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractors, 
Downtown Copy Center, 1714 21st 
Street, NW., Washington, DC 20936. 
(202) 452-1422. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 
$73.202 [Amended] 


2. Section 73.202(b}, the Table of FM 
Allotments under Kansas, is amended 


by removing Channel 232A and adding 


' 


Effective date authorization/canceliation of sale of Flood insurance in. 
community 


9 88 BRRFESSSS F SRS 


Channels 300C2 and 240C2 at Winfield, 
and by adding Channel 273A at 
Arkansas City. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

{FR Doc. 91-9942 Filed 4-25-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 89-534; RM-7037] 


Radio Broadcasting Services; Buffalo 
and Vine Grove, KY 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document reallots 
Channel 268A from Buffalo to Vine 
Grove, Kentucky, and modifies the 
construction permit for Station 
WRZI(FM) to specify Vine Grove as its 
community of license. The allotment of 
Channel 268A to Vine Grove will 
provide the community with its first 
local FM service, witheut depriving 
Buffalo of its only focal aural service, in 
accordance with Section 1.420{i) of the 
Commission’s Rules. See 54 50003, 
December 4, 1989. The coordinates for 
Channel 268A at Vine Grove are North 
Latitude 37-43-09 and West Longitude 
86-01-13. With this action, this 
proceeding is terminated. 


EFFECTIVE DATE: June 6, 1991. 
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FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 89-534, 
adopted April 10, 1991, and released 
April 22, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 


from the Commission's copy contractors, 


Downtown Copy Center, (202) 452-1422, 
1714 21st Street, NW., Washington, DC 
20036. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202{b}, the Table of FM 
Allotments under Kentucky, is amended 
by removing Channel 268A at Buffalo, 
and adding Channel 268A, Vine Grove. 


Federal Communications Commission. 
Andrew J. Rhodes, 
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 
{FR Doc. 91-8943 Filed 4-25-91; 8:45.am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
IMM Docket No. 90-574; RM-7534) 


Radio Broadcasting Services; Los 
Lunas, NM 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Patricia Benns Komorowski, 
substitutes Channel 292C1 for Channel 
292A at ‘Los Lunas, New Mexico, and 
modifies her construction permit for 
Station KZPY to specify operation on 
the higher powered channel. See 55 FR 
49922, December 3, 1990. Channel 292C1 
can be allotted to Los Lunas in 
compliance with the Commission’s 
minimum distance separation 
requirements at the site specified in 

. petitioner's construction permit. The 
coordinates for Channel 292C1, at ‘Los 
Lunas are North Latitude 34-49-19 and 
West Longitude 106-—41—-16. With this 
action, this proceeding is terminated. 
EFFECTIVE DATE: June 6, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Sharon P. McDonald, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-574, 
adopted April 10, 1991, and released 
April 22, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422 
1714 21st Street, NW., Washington, DC 
20036. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED} 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under New Mexico, is 
amended by removing Channel 292A 
and adding Channel 292C1 at Los Lunas. 

Federal Communications Commission. 
Andrew J. Rhodes, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 91-9944 Filed 4—25-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-316; RM-7059] 


Radio Broadcasting Services; Rocky 
Mount, NC 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Radio Triangle East 
Company, substitutes Channel 253C3 for 
Channel 253A at Rocky Mount, North 
Carolina, and modifies the license of 
Station WSAY-FM to specify operation 
on the higher powered channel. Channel 
253C3 can be allotted to Rocky Mount in 
compliance with the Commission's 
minimum distance separation 
requirements at Station WSAY-FM's 
presently licensed transmitter site. The 
coordinates for Channel 253C3 at Rocky 
Mount are North Latitude 35-54—43- and 
West Longitude 77-50-06. With this 
action, this proceeding is terminated. 


EFFECTIVE DATE: June 6, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is 7 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-316, 
adopted April 9, 1981, and released 
April 22, 1991. The full text of this 
Commission decision is available for 
inspection and copying during norm=! 
business hours in the FCC Dockets 
Branch {room 239), 1919 M Street, NW.. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor. 
Downtown Copy Center (202) 452-1422. 
1714 21st Street, NW., Washington, DC 
203K, 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for-part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under North Carolina, is 
amended by removing Channel 253A 
and adding Channel 253C3 at Rocky 
Mount. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-9947 Filed 4-25-91; 6:45 am] 
BILLING CODE 6712-01-™ 


47 CFR Part 73 
[MM Docket No. 90-489; RM-6420) 


Radio Broadcasting Services; Altus, 
OK 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Altus FM, Inc. and Fred R. 
Morton, Jr., substitutes Channel 300C2 
for Channel 300A at Altus, Oklahoma, 
and modifies its construction permit for 
Station KEYB to specify operation on 
the higher powered channel. See 55 FR 
46838, November 7, 1990. Channel 300C2 
can be allotted to Altus in compliance 
with the Commission's minimum 
distance separation requirements with a 
site restriction of 25.5 kilometers (15.S 
miles) south to avoid a short-spacing to 
Station KAKS-FM, Channel 300C, 
Canyon, Texas. The coordinates for 
Channel 300C2 at Altus are North 
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Latitude 34-24-30 and West Longitude 
99-20-00. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: June 6, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Sharou P. McDonald, Mass Media 
Bureau, (202) 684-6530. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-489, 
adopted April 10, 1991, and released 
April 22, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street NW., Washington, DC 
20036. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—( AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Oklahoma, is 
amended by removing Channel 300A 
and adding Channel 300C2 at Altus. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 91-9945 Filed 4-25-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-586; RM-7532] 


Radio Broadcasting Services; 
Pamplico, SC 


AGENCY: Federal Communications . 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Pamplico Broadcasting 
Limited Partnership, substitutes Channel 
271C2 for Channel 271A at Pamplico, 
South Carolina, and modifies its 
construction permit for Station WMXT 
to specify operation on the higher 
powered channel. See 55 FR 49922, 
December 3, 1990. Channel 271C2 can be 
allotted to Pamplico in compliance with 
the Commission's minimum distance 
separation requirements with a site 
restriction of 22.5 kilometers (14.0 miles) 


southwest to avoid a short-spacing to 
Station WKZQ-FM, Channel 269C2, 
Myrtle Beach, South Carolina, and 
Station WJSK, Channel 272A, 
Lumberton, North Carolina, and to 
accommodate petitioner's desired 
transmitter site. The coordinates for 
Channel 271C2 at Pamplico are North 
Latitude 33-52-15 and West Longitude 
79-45-20. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: June 6, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Sharon P. McDonald, Mass Media 
Bureau, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-586, 
adopted April 10, 1991, and released 
April 22, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street NW., Washington, DC 
20036. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under South Carolina, is 
amended by removing Channel 271A 
and adding Channel 271C2 at Pamplico. 
Federal Communications Commission. 
Andrew J. Rhodes, 


Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 


(FR Doc. 91-9946 Filed 4-25-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 80 
[PR Docket No. 90-134; FCC 91-95] 


Maritime Services; General Exemption 
for Small Passenger Vessels Operated 
on Domestic Voyages 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission has 


amended the rules that exempt U.S. 
small passenger vessels from the 
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requirement that the vessels be 
equipped with a manual Morse code 
radiotelegraph station. Under a revised 
general exemption, the vessels are now . 
permitted to operate beyond the 
previous limit of 100 nautical miles from 
land, provided they carry specified 
radiotelephone equipment. 


EFFECTIVE DATE: June 19, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Eric Malinen, Special Services Division, 
Private Radio Bureau, (202) 632-7197. 


SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, adopted March 25, 1991, and 
released April 10, 1991. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street NW., Washington, DC 20554. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, Downtown Copy 
Center, (202) 452-1422, 1114 21st Street 
NW., Washington, DC 20037. 


Summary of Report and Order 


1. The Commission has amended the 
Maritime Services rules that exempt 
U.S. passenger vessels of less than 100 
gross tons (small passenger vessels), not 
subject to the International Convention 
for the Safety of Life at Sea, 1974, as 
amended, T.I.A.S. No. 9352 (Safety 
Convention), from the radiotelegraph 
provisions of part II of title III of the 
Communications Act of 1934, as 
amended (Communications Act). Under 
a revised general exemption, the vessels 
are now permitted to operate beyond 
the previous limit of 100 nautical miles 
from land, provided they carry specified 
radiotelephone equipment. These 
amendments follow from the premise 
that adequate safety communications 
can be ensured on voyages over 100 
nautical miles from land, just as they are 
for vessels operating under the previous 
general exemption. This is accomplished 
by the carriage of high frequency single 
sideband radiotelephone equipment or 
satellite communications equipment in 
lieu of manual Morse code 
radiotelegraph equipment. These newer 
technologies offer radio performance 
equal to or superior to radiotelegraphy, 
and are easier to operate. 

2. Under the revised general 
exemption, small passenger vessels are 
required to fit-out with additional 
equipment in a “step” or tiered 
approach. At increasingly greater 
distances from land, vessels carry 
additional radio equipment. The 
radiotelephone installations required on 





vessels operated up to 100 nautical miles 
from land remains as it was under the 
previous general exemption: A very high 
frequency (VHF) radiotelephone 
installation and a medium frequency 
(MF) radiotelephone installation. 
Vessels operated beyond 100 nautical 
miles from land must carry the above 
plus the following: A 406 MHz satellite 
emergency position-indicating 
radiobeacon (EPIRB) and additionally 
either a high frequency (HF) single 
sideband radiotelephone or a ship earth 
station. Vessels in this latter category 
must also carry NAVTEX equipment for 
receiving terrestrial broadcasts of 
maritime safety information. 

3. The amended rules are set forth at 
the end of this document. 


Final Regulatory Flexibility Analysis 


4. Pursuant to the Regulatory 
Flexibility Act of 1980 (Pub. L. 96-354), 
see 5 U.S.C. 604, a final regulatory 
flexibility analysis has been prepared. It 
is available for public viewing as part of 
the full text of this Report and Order, 
which may be obtained from the 
Commission or its copy contractor. 


Procedural Matters 


5. The rule amendments proposed 
herein have been analyzed with respect 
to the Paperwork Reduction Act of 1980, 
44 U.S.C. 3501-3520, and found to 
decrease the information collection 
burden that the Commission imposes on 
the public. The revised general 
exemption, by permitting small 
passenger vessels to operate beyond the 
previous limit of 100 nautical miles from 
land without first having to obtain 
formal individual exemptions from the 
Commission, can avoid unnecessary 
administrative procedures for both 
licensees and the Commission. 
Implementation of any new or modified 
requirement will be subject to approval 
by the Office of Management and 
Budget as prescribed by the Act. 

6. Authority for issuance of this 
Report and Order is contained in 
sections 4{i), 303{r), and 352{b}(3) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154{i), 303(r), and 
352(b)(3). 

7. A copy of this Report and Order 
will be forwarded to the Chief Counsel 
for Advocacy of the Small Business 
Administration. 


List of Subjects in 47: CFR Part 80 


Communications equipment, 
Radiotelegraphy, Radiotelephony. 
Vessels 


Federal Communications Commission. 
Donna R. Searcy, 
Secretary. 


Rule Changes 


Part 80 of chapter I of title 47 of Code 
of Federal Regulations is amended as 
follows: 


PART 80—STATIONS IN THE 
MARITIME SERVICES 


1. The authority citation for part 60 
continues to read as follows: 


Authority: Secs. 4, 303, 48 Stat. 1066, 1082. 
as amended; 47 U.S.C. 154, 303, unless 
otherwise noted. Interpret or apply 48 Stat. 
1064-1068, 1081-1105, as amended; 47 U.S.C. 
151-155, 301-609; 3 UST 3450, 3 UST 4726, 12 
UST 2377, unless otherwise noted. 


2. In § 80.836, the section heading and 
paragraph (a) are revised to read as 
follows: 


§80.836 General and individual vessel 
exemptions. 

(a) All U.S. passenger vessels of less 
than 100 gross tons, not subject to the 
radio provisions of the Safety 
Convention, are exempt from the 
radiotelegraph provisions of part II of 
title III of the Communications Act, 
provided that the vessels are equipped 
with a radiotelephone installation fully 
complying with the Commission's Rules 
and with the provisions of part III of title 
Ill of the Communications Act. 


* * * * * 


3. In § 80.905, the section heading is 
revised, paragraphs (a)(2) through (c) are 
redesignated (b) through (d), a new 
paragraph (a) introductory text is added, 
paragraph (a)(1) is revised, and new 
paragraphs (a}(2) and (a)(3) (i)-{ix) are 
added to read as follows: 


§80.905 Vessel radio equipment. 

(a) Vessels subject to part II of title 
Ill of the Communications Act that 
operate in the waters described in 
§ 80.901 of this section must, at a 
minimum, be equipped as follows: 

(1) Vessels operated solely within the 
communications range of a VHF public 
coast station or U.S. Coast Guard 
station that maintains a watch on 
156.800 MHz while the vessel is 
navigated must be equipped with a VHF 
radiotelephone installation. Vessels in 
this category must not operate more 
than 20 nautical miles from land. 

(2) Vessels operated beyond the 20 
nautical mile limitation specified in 
paragraph (a)(1) of this section, but not 
more than 100 nautical miles from the 
nearest land, must be equipped with a 
medium frequency transmitter capable 
of transmitting J3E emission and a 
receiver capable of reception of J3E 


_ : Kederal; Register| | :Vol..56; No. 61,7 Friday, April 26; 1991|/\Rules and Regulatipns 


‘\y38801 
emission within the band 1605 to 2850 
kHz, in addition to the VHF 
radiotelephone installation required by 
paragraph {a)(1) of this section. The 
medium frequency transmitter and 
receiver must be capable of operatio 

on 2670 kHz. 

(3) Vessels operated more than 100 
nautical miles from the nearest land’ 
must: 

(i) Be equipped with a VHF 
radiotelephone installation; 

(ii) Be equipped with a radiotelephone 
transmitter and receiver meeting the 
requirements of paragraph (a)(2) of this 
section; and 

(iii) Be equipped with either: 

(A) A single sideband radiotelephone 
capable of operating on any distress and 
safety frequency in the medium 
frequency and high frequency bands 
listed in §§ 80.369 {a) and (b) of this part, 
on any of the ship-to-shore calling 
frequencies in the high frequency bands 
listed in § 80.369(d) of this part, and on 
at least four of the automated mutual- 
assistance vessel rescue (AMVER} 
system HF duplex channels; or 

(B) If operated in an area within the 
coverage of an INMARSAT maritime 
mobile geostationary satellite in which 
continuous alerting is available, an 
INMARSAT ship earth station meeting 
the equipment authorization rules of 
parts 2 and 80 of this chapter; 

(iv) Be equipped with a reserve power 
supply meeting the requirements of 
§ § 80.917(b), 80.919, and 80.921 of this | 
part, and capable of powering the single 
sideband radiotelephone or the ship 
earth station (including associated 
peripheral equipment) required by 
paragraph (a)(3)(iii) of this section; 

(v) Be equipped with a NAVTEX 
receiver conforming to the following 
performance standards: IMO Resolution 
A.525(13) and CCIR Recommendation 
540; 

(vi) Be equipped with a 406 MHz 
satellite emergency position-indicating 
radiobeacon (EPIRB) meeting the 
requirements of § 80.1061 of this part; 

(vii) Be equipped with a 
radiotelephone distress frequency watch 
receiver meeting the requirements of 
§ 80.269 of this part; 

(viii) Be equipped with an automatic 
radiotelephone alarm signal generator 
meeting the requirements of § 80.221 of 
this part; and 

(ix) Participate in the AMVER system 
on all voyages of more than 24 hours. 


* * * 


4. Section 80.909 is revised in its 
entirety to read as follows: 





ore 


§80.909 Radiotelephone transmitter. 

(a) The medium frequency transmitter 
must have a peak envelope output 
power of at least 60 watts for J3E 
emission on 2182 kHz and at least one 
ship-to-shore working frequency within 
the band 1605 to 2850 kHz enabling 
communication with a public coast 
station if the region in which the vessel 
is navigated is served by a public coast 
station operating in this band. 

(b) The single sideband 
radiotelephone must be capable of 
operating on maritime frequencies in the 
band 1605 to 27500 kHz with a peak 
envelope output power of at least 120 
watts for J3E emission and H3E 
emission on 2182 kHz and J3E emission 
on the distress and safety frequencies 
listed in § 80.369(b) of this part. 

(c) The transmitter complies with the 
power output requirements specified in 
paragraphs (a) or (b) of this section 
when: 

(1) The transmitter can be adjusted for 
efficient use with an actual ship station 
transmitting antenna meeting the 
requirements of § 80.923 of this part; and 

(2) The transmitter, with normal 
operating voltages applied, has been 
demonstrated to deliver its required 
output power on the frequencies 
specified in paragraphs (a) or (b) of this 
section into either an artificial antenna 
consisting of a series network of 10 
ohms effective resistance and 200 
picofarads capacitance or an artificial 
antenna of 50 ohms nominal impedance. 
An individual demonstration of power 
output capability of the transmitter, with 
the radiotelephone installation normally 
installed on board ship, may be 
required. 

(d) The single sideband 
radiotelephone must be capable of 
transmitting clearly perceptible signals 
from ship to shore. The transmitter 
complies with this requirement if it is 
capable of enabling communication with 
a public coast station on working 
frequencies in the 4000 to 27500 kHz 
band specified in § 80.371(b) of this part 
under normal daytime operating 
conditions. 

5. In § 80.913, paragraphs (b) through 
(f) are redesignated as paragraphs (c) 
through (g), a new paragraph (b) is 
added, and newly redesignated 
paragraphs (e) and (f) are revised to 
read as follows: 


§80.913 Radiotelephone receivers. 
ib) If a single sideband radiotelephone 
installation is provided, the receiver 


must be capable of reception of H3E and 


J3E emissions on 2182 kHz and J3E | 
emission on any receiving frequency 


authorized pursuant to § 80.909 of this 
part. 


* * * * * 


(e) Any receiver provided as a part of 
the radiotelephone installation must . 
have a sensitivity of at least 50 
microvolts in the case of MF equipment, 
and 1 microvolt in the case of HF or 
VHF equipment. 

(f) The receiver required in 

~ paragraphs (a), (b) or (c) of this section 
must be capable of efficient operation 
when energized by the main source of 
energy. When a reserve source of energy 
is required pursuant to § 80.905 or 
§ 80.917 of this part, the receiver must 
also be capable of efficient operation 
when energized by the reserve source of 
energy. 


* * * * * 


6. Section 80.923 is amended by 
revising the first sentence to read as 
follows: 


§80.923 Antenna system. 

An antenna must be provided in 
accordance with the applicable 
requirements of § 80.81 of this part 
which is as efficient as practicable for 
the transmission and reception of radio 
waves. * * * 

7. Section 80.931 is amended by 
revising the first sentence to read as 
follows: 


§80.931 Test of radiotelephone 
installation. 

Unless normal use of the 
radiotelephone installation 
demonstrates that the equipment is in 
proper operating condition, a test 
communication on a required frequency 
in the 1605 to 27500 kHz band or the 156 
to 162 MHz band must be made by a 
qualified operator each day the vessel is 
navigated. * * * 


[FR Doc. 91-9941 Filed 4-25-91; 8:45 am] 
BILLING CODE 6712-01-M 


OFFICE OF MANAGEMENT AND 
BUDGET 


Office of Federal Procurement Policy 
48 CFR Chapter 99 


Cost Accounting Standards Board; 
Establishment of Rules and 
Procedures 


AGENCY: Cost Accounting Standards 
Board, Office of Federal Procurement 
Policy, OMB. 


ACTION: Final rule. 


SUMMARY: The Office of Federal 
Procurement Policy, Cost Accounting 
Standards Board, hereby establishes a 
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final rule for the conduct of its 
operations. The Board is established 
pursuant to section 5 of the Office of 
Federal Procurement Policy Act 
Amendments of 1988, 41 U.S.C. 422. 
Section 5(f)(3} of that Act, 41 U.S.C. 
422(f)(3) requires the Administrator for 
Federal Procurement Policy, after 
consultation with the Board, to prescribe 
rules and procedures governing actions 
of the Board. On November 9, 1990, the 
Administrator, after consultation with 
the Board, published in the Federal 
Register, an interim rule with request for 
comments, 55 FR 47055. This final rule is 
established by the Administrator, after 
consultation with the Board, and after 
consideration of public comments 
received in response to the Board's 
interim rule. 


EFFECTIVE DATE: This rule is effective 
April 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Richard C. Loeb, Executive Secretary, 
Cost Accounting Standards Board 
(telephone: 202-395-3300). 


SUPPLEMENTARY INFORMATION: 
A. Background 


Section 5 of Public Law 100-679, “The 
Office of Federal Procurement Policy 
Act Amendments of 1988” reestablished 
the Cost Accounting Standards Board as 
an independent board within the Office 
of Federal Procurement Policy. The 
Board consists of five members, 
including the Administrator for Federal 
Procurement Policy, who serves as 
Chairman. The Board has the exclusive 
statutory authority to make, promulgate, 
amend, and rescind cost accounting 
standards and interpretations thereof 
designed to achieve uniformity and 
consistency in the cost accounting 
practices governing measurement, 
assignment and allocation of costs to 
contracts with the United States. 

Section 5(f)(3) of the Office of Federal 
Procurement Policy Act Amendments 
requires the Administrator, after 
consultation with the Board, to prescribe 
rules and procedures governing actions 
of the Board. The statute requires that 
such rules and procedures mandate that 
any cost accounting standard 
promulgated, amended, or rescinded 
(and interpretations thereof) shall be 
adopted by majority vote of the Board 
Members. 

The final rule promulgated herein sets 
forth the operational rules and 
procedures of the Cost Accounting 
Standards Board. It does not 
promulgate, rescind or modify any 
existing Standards. Such Cost 
Accounting Standards, including any 
waivers, exemptions, interpretations, 





modifications, rules and regulations, 
promulgated by the previous Cost . 
Accounting Standards Board under the 
authority of section 719 of the Defense 
Production Act of 1950, 50 U.S.C. App, 
2168, shall remain in effect.unless and 
until amended, superseded or rescinded 
by the Board pursuant to the authority of 
section 5 of Public Law 100-679. 

The public is further acvised that this 
rulemaking is purely administrative in 
nature, and in no way affects the 
application (including thresholds) of 
existing cost accounting standards to 
government contracts, In particular, the 
public is advised that Section 9901.306, 
entitled “Standards applicability,” 
should in no way be construed as 
modifying existing dollar thresholds for 
cost accounting standards applicability, 
or the application of the standards to 
non-defense contracts. The standards as 
codified at 48 CFR part 30, and 4 CFR, 
part 331, et. seq., remain in full force and 
effect, until amended, modified or 
superseded by the Cost Accounting 
Standards Board. 

The previous Cost Accounting 
Standards Board completed its work in 
establishing basic Cost Accounting 
Standards, and subsequently ceased 


operations on September 30, 1980. After « 


that time, the General Accounting Office 
(GAO) sponsored the continued 
publication of CASB regulations (45 FR 
79409 December 1, 1980). To reflect this 
GAO sponsorship, the heading of 
chapter III of title 4 was changed in the 
1981 edition of the CFR from “Cost 
Accounting Standards Board” to 
“General Accounting Office (CASB).” 

The recodification of the existing sets 
of Cost Accounting Standards, including 
any changes in applicability or dollar 
thresholds, will be the subject of a 
future rulemaking by the Board. 


B. Paperwork Reduction Act 


The Paperwork Reduction Act, Public 
Law 96-511, does not apply to this 
rulemaking because this rule does not 
impose any reporting, recordkeeping or 
collection of information requirements 
on offerors, contractors or members of 
the pubiic which require the approval of 
OMB under 44 U.S.C. 3501, et seg. These 
rules and procedures relate solely to the 
internal organization and operation of 
the Cost Accounting Standards Board. 


C. Executive Order 12291 and the 
Regulatory Flexibility Act 


This regulation governs the operation 
of the Cost Accounting Standards Board. 
The economic impact of establishing 
_and operating the Board is expected to 
be minor. Therefore, the Chairman has 
determined that this is not a ‘major 
rule” under Executive Order 12291; and 


that a regulatory impact analysis is not 
required. Furthermore, this.regulation _ 
will not have a significant effect on a 
substantial number of small entities, and 
therefore does not require a regulatory 
flexibility analysis under the Regulatory 
Flexibility Act of 1980. 


D. Public Comments 


This final rule is based upon the 
interim rule which the Board published 
in the Federal Register on November 9, 
1990 (55 FR 47055), wherein public 
comments were invited. One commenter 
submitted timely comments. These 
comments and the Administrator's 
actions taken in reposes thereto are 
summarized in the paragraphs that 
foliow 

Comment: Section 9901.317 response 
too much authority in the Administrator 
for Federal Procurement Policy 
(Chairman, Cost Accounting Standards 
Board) to make changes in the rules and 
procedures governing Board action. For 
instance, the Chairman could not change 
the statutory requirements for the 
Board's authority, majority voting, and 
membership. 

‘Response: The Administrator agrees 
with the commenter that he is not- 
empowered to make changes in the 
statutory authorities and legal 
requirements for issuance of Cost 
Accounting Standards that are 
otherwise reposed in the Board as a 
whole. However, 41 U.S.C. 422(f}(3) does 
authorize the Administrator, after 
consultation with the Board, to prescribe 
rules and procedures governing actions 
of the Board: Such rules and procedures, 
would, of course, have to comply with 
the statutory requirements of Public Law 
100-679, and the Administrator may not 
deviate from this statute. However, 
within the context of the authorities 
granted to the Administrator to issue 
rules and procedures governing the 
Board's operation, the Administrator 
retains exclusive authority (subject to 
the consultation requirements) to make, 
promulgate and amend lawful 
regulations designed to effectuate the 
management and administration of the 
Board’s work. 

Comment: Unlike the previous Cost 
Accounting Standards Board's rules, the 
current Board's rules do not address 
such issues as “general information and 
organization,” “responsibilities and 
conduct,” “release of information,” and 
“delegations of authority” (previous 
Board's CAS 301-304, 4 CFR Parts 301- 
304). 

Response: The previous Cost 
Accounting Standards Board, authorized 
pursuant to 50 U.S.C. App. 2168, was an 
independent Federal agency established 
within the Legislative Branch of the 


Government. As a result of its. 
independent agency status, the old 
Board was required, for its effective and 
lawful administration, to issue 
regulations that addressed the issues 
discussed by the commenter. Unlike the 


. previous Board, the current Board is a 


function within the Office of Federal 
Procurement Policy (OFPP), which is 
itself a part of an Executive Branch 
agency—the Office of Management and 
Budget (OMB). As such, the Board and 
OFPP, like the rest of OMB, are 
governed by administrative regulations 
and procedures as determined by the 
Director of OMB. Regulations 
addressing OMB’s standards of conduct, 
public information provisions, post 
employment conflicts of interest, and 
other administrative procedures may be 
found at 5 CFR, Parts 1300-1304. 

Comment: The Board's rules should 
include sections covering such items as 
staffing, requirements for Congressional 
reporting, and the responsibility of the 
Administrator to ensure that-other 
agency regulations do not conflict with 
Cost Accounting Standards promulgated 
by the Board: 

Response: The Administrator is 
mindful of his responsibility to ensure 
that the Board's staff is effectively 
managed. In so doing, the Administrator 
requires a necessary degree of flexibility 
to match the Board's staffing 
requirements with the nature of the 
issues facing the Board. In order to 
maintain this flexibility, as well as to 
preserve efficient and effective 
administration of OFPP, the 
Administrator has chosen not to issue 
regulations governing personnel 
qualifications for the Board's staff. 
Moreover, to do so might conflict with 
qualification standards issued by the 
U.S. Office of Personnel Management. 
However, the Administrator expects 
that the members of the Board's 
professional staff will continue to 
possess a mix of expertise in 
accounting, law, procurement and 
contracting, economics, finance and a 
variety of other disciplines relating to 
Government contract cost, pricing and 
accounting matters. 

The Administrator is also aware of 
the statutory requirement, under 41 
U.S.C. 422{i), for an annual report to 
Congress on the activities of the Board. 
The Administrator believes that the 
statutory requirement contained in the 
OFPP Act is clear on its face, and that 
no further coverage in this regulation is 
required. Moreover, since the 
Congressional reporting requirement has 
no regulatory effect on covered 
contractors, or the manner in which the 
Board conducts its substantive 
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operations, it is not considered te be a 
necessary part of the Board’s rules and 
8. 


Finally, the Administrator is aware of 
the authorities granted to him under 41 
U.S.C. 405, to ensure that the regulations 
issued by Executive Branch agencies, 
respecting the Government's 
procurement system, do not conflict 
with policies or regulations promulgated 
by OFPP or the Board. However, the 
Administrator believes that this 
authority is exercised independently of 
his authority as Chairman of the Cost 
Accounting Standards Board, and for 
this reason, declines to codify in the 
Board’s rules and procedures, his bread- 
based regulatory oversight role for the 
Federal procurement system. 

Comment: The preamble to the 
Board's interim rule states that the Cost 
Accounting Standards as codified at 
both 48. CFR part 30 and 4 CFR part 331 
et seq. remain in full force and effect, 
until amended, modified or superseded 
by the Board. This places contractors in 
the untenable position of needing to 
comply with two sets of Cost 
Accounting Standards. 

Response: The Board is cognizant of 
the existence of two codified sets of 
Cost Accounting Standards. This is the 
reason why the Board has set as its 
highest priority the recodification of the 
existing sets of Cost Accounting 
Standards into one set of codified 
regulations. Nevertheless, given the 
existing state of the statutory and case 
law in this area, the Board is not 
prepared, at this time, to unequivocally 
state that one of the existing sets of Cost 
Accounting Standards takes precedence 
over the other. The Board believes that 
the decision of the Court of Claims in 
The Boeing Company v. United States, 
680 F.2d 132 (Ct. Cl. 1982], cert. denied, 
460 U.S. 1081 (1983) makes clear the 
pivotal role that the procuring agencies 
play in determining the appropriate cost 
accounting clauses and rules that will 
govern their respective contracts. 
Despite the language contained in Public 
Law 100-679 retaining the standards, 
rules and regulations issued by the 
previous Board, the current Board 
continues to respect the decision of the 
Court of Claims in the Boeing decision, 
supra. Finally, the current Board 
believes that the two sets of Cost 
Accounting Standards that are currently 
codified in the Code of Federal 
Regulations are substantively alike. 
Except for two relatively minor 
distinctions relating to minimum 
tangible asset capitalization thresholds 
and use of state-prescribed lump-sum 
settlement rates for arriving at the 
discounted present value of future 


payments of worker's compensation, 
these two sets of rules do not vary in 
any meaningful way. 

In addition to + above-cited major 
comments, this same commenter also 
made a number of editorial suggestions 
to improve the understanding and 
readability of the Board’s rules and 
procedures. 

The Board has incorporated a number 
of these suggested editorial corrections 
into the final rule. Finally, the Board has 
also initiated several minor editorial 
changes and/or corrections to the text of 
the final regulation in order to improve 
the rule’s clarity. 


List of Subjects in 48 CFR Part 9901 


Government procurement, Cost 
accounting standards. 


For the reasons set out in the 
preamble, chapter 99 of title 48 of the 
Code of Federal Regulations is amended 
as set forth below. 


Dated: April 22, 2991. 
Allan V. Burman, 
Administrator for Federal Procurement Policy. 


and Chairman, Cost Accounting Standards 
Board. 


The establishment of 48 CFR chapter 
99 at 55 FR 47056, November 9, 19990, is 
adopted as final and part 9901 is revised 
to read as follows: 


PART $901—RULES AND 
PROCEDURES 


Sec. 
9901.3012 
9$901.302 
9901.303 
9901.305 Requirements for standards and 
interpretive rulings. 
9901.306 Standards applicability. 
9901.307 Exemptions and waivers. 
9901.308 Meetings. 
9901.309 Quorum. 
9901.310 Board action. 
9901.311 Executive sessions. 
9901.312 Minutes. 
9901.313 Public hearings. 
9901.314 Informal actions. 
9901.315 Executive Secretary. 
9901.316 Files and records. 
9901.317 Amendments. 
Authority: Pub. L. 100-679, 102 Stat. 4056, 41 
U.S.C. 422. 


$901.301 Purpose. 

This part is published in compliance 
with Public Law 100-679, section 5(f}(3), 
41 U.S.C. 422{f}(3}, and constitutes the 
rules and procedures governing actions 
and the administration of the Cost 
Accounting Standards Board. 


9901.302 Authority. 


(a) The Cost Accounting Standards 
Board (hereinafter referred to as the 


Purpose. 
Authority. 
Offices. 


Board") is established by and operates 
in compliance with Public Law 100-679. 


and rescind cost accounting standards 
and regulations, including 
interpretations thereof, designed to 
achieve uniformity and consistency in 
the cost accounting practices governing 
measurement, assignment, and 
allocation of casts to contracts with the 
United States Government. 

(c) All cost accounting standards, 
waivers, exemptions, interpretations, 
modifications, rules, and regulations 
promulgated under Section 719 of the 
Defense Production Act of 1950 (50 
U.S.C. App. 2168} shall remain in effect 
unless and until amended, superseded, 
or rescinded by the Board pursuant ta 
Public Law 100-679. 


9961.303 Offices. 


The Cost Accounting Standards 
Board’s offices are located in the New 
Executive Office Building, 725 17th 
Street, NW., Washington, DC 20503. The 
hours of business for the Board are 9 
a.m. to 5:30 p.m., local time, Monday 
through Friday, excluding holidays 
observed by the Federal Government in 
Washington, DC. 


9901.304 Membership. 

The Board consists of five members, 
including the Administrator of the Office 
of Federal Procurement Policy 
(hereinafter referred to as the 
“Administrator”) who shall serve as 
Chairman, and four other members with 
experience in Government contract cost 
accounting who are to be appointed as 
follows: 

(a) A representative of the 
Department of Defense appointed by the 
Secretary of Defense. 

(b) An officer or employee of the 
General Services Administration 
appointed by the Administrator of the 
General Services Administration or his/ 
her designee. 

(c) A representative of industry 
appointed from the private sector by the 
Administrator. 

(d} An individual who is particularly 
knowledgeable about cost accounting 
problems and systems appointed from 
the private sector by the Administrator. 

(e) The term of office of each of the 
members of the Board, other than the 
Administrator, shall be four years, with 
the exception of the initial appointment 
of members. Of the initial appointments 
to the Board, two members ehall hold 
appaintment for a term of two years, one 
shall hold appointment for a term of 
three years, and one shall hold 
appointment for a term of four years... 
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(f) The members from the Department 
of Defense and the General Services 
Administration shall not be permitted to 
continue to serve on the Board after 

- ceasing to be an officer or employee of 
their respective appointing agency. A 
vacancy on the Board shall be filled in 
the same manner in which the original 
appointment was made. A member may 
be reappointed for a subsequent term(s). 
Any member appointed to fill an interim 
vacancy on the Board shall serve for the 
remainder of the term for which his or 
her predecessor was appointed. 

{g) In the event of the absence or 
incapacity of the Administrator or 
during a vacancy in the office, the 
official of the Office of Federal 
Procurement Policy, acting as 
Administrator, shall serve as the 
Chairman of the Board. 

(h) In the event of the absence of any 
of the other Board members, a 
representative of that Board member 
may attend the Board meeting, but shall 
have no vote, and his or her attendance 
shall not be counted to establish a 
quorum. 


9901.305 Requirements for standards and 
interpretive rulings. 

Prior to the promulgation of cost 
accounting standards and 
interpretations thereof, the Board shall: 

(a) Take into account, after 
consultation and discussion with the 
Comptroller General, professional 
accounting organizations, contractors, 
government agencies and other 
interested parties: 

(1) The probable costs of : 
implementation, including inflationary 
effects, if any, compared to the probable 
benefits; 

(2) The advantages, disadvantages, 
and improvements anticipated in the 
pricing and administration of, and 
settlement of disputes concerning, 
contacts; and 

(3) The scope of, and alternatives 
available to, the action proposed to be 
taken. 

(b) Prepare and publish a report in the 
Federal Register on issues reviewed 
under subparagraph (a) above. 

(c) Publish an advance notice of 
proposed rulemaking in the Federal 
Register in order to solicit comments on 
the report prepared pursuant to 
paragraph (b) of this section, and 
provide all parties affected a period of 
not less than 60 days after such 
publication to submit their views and 
comments. During this 60-day period, 
consult with the Comptroller General 
and consider any recommendation the 
Comptroller General may make. 

(d) Publish a notice of such proposed 
rulemaking in the Federal Register and 


provide all parties affected a period of 
not less than 60 days after such 
publication to submit their views and 
comments. 


(e) Rules, regulations, cost accounting 
standards, and modifications thereof 
promulgated or amended by the Board, 
shall have the full force and effect of 
law and shall become effective within 
120 days after publication in the Federal 
Register in final form, unless the Board 
determines a longer period is necessary. 
Implementation dates for contractors 
and subcontractors shall be determined 
by the Board, but in no event shall such 
dates be later than the beginning of the 
second fiscal year of affected 
contractors or subcontractors after the 
standard becomes effective. Rules, 
regulations, cost accounting standards, 
and modifications thereof promulgated 
or amended by the Board shall be 
accompanied by prefatory comments 
and by illustrations, if necessary. 

(f} The above functions exercised by 
the Board are excluded from the 
operations of sections 551, 553 through 
559, and 701 through 706 of Title 5, 
United States Code. 


9901.306 Standards applicability. 


Cost Accounting Standards 
promulgated by the Board shall be 
mandatory for use by all executive 
agencies and by contractors and 
subcontractors in estimating, 
accumulating, and reporting costs in 
connection with pricing and 
administration of, and settlement of 
disputes concerning, all negotiated 
prime contract and subcontract 
procurements with the United States 
Government in excess of $500,000, other 
than contracts or subcontracts that have 
been exempted by the Board's 
regulations. 


9901.307 Exemptions and Waivers. 


The Board may exempt classes or 
categories of contractors and 
subcontractors from cost accounting 
standards requirements, and establish 
procedures for waiver of the 
requirements with respect to individual 
contracts and subcontracts. The official 
records of the Board shall be 
documented with supporting 
justification for class or category 
exemptions and individual waivers. 


9901:308 Meetings. 


The Board :shall meet at the call of the 
Chairman. Agenda for Board meetings 
shall be proposed by the Chairman, but 
any Board member may request any 
item to be placed on the agenda. 


9901.309 Quorum. . 


Three Board members, at least one of 
whom is appointed by the Administrator 
from the private sector, shall constitute 
a quorum of the Board. 


9901.310 Board Action. 


Board action shall be by majority vote 
of the members present and voting, 
except that any vote to publish a 
proposed standard, rule or regulation in 
the Federal Register for comment or any 
vote to promulgate, amend or rescind a 
standard, rule or regulation, or any 
interpretation thereof, shall require at 
least three affirmative votes for the five 
Board members. The Chairman may 
vote on all matters presented for a vote, 
not merely to resolve tie votes. The 
results of final votes shall be reported in 
the minutes of the meeting, and the vote 
of a Board member may be recorded at 
his/her request. 


9901.311 Executive sessions. 


During the course of a Board meeting, 
any Board Member may request that for 
any portion of the meeting, the Board 
meet in executive session. The - 
Chairman shall thereupon order such a 
session, 


9901.312 Minutes. 


The Executive Secretary of the Board 
shall be responsible for keeping 
accurate minutes of Board meetings and 
maintaining Board files. 


9901.313 Public hearings. 


Public hearings to assist the Board in 
the development and explanation of cost 
accounting standards and interpretive 
rulings may be held to the extent the 
Board in its sole discretion deems 
desirable. Notice of such hearings shall 
be given by publication in the Federal 
Register. 


$901.314 Informal actions. 


The Chairman may take actions on 
behalf of the Board on administrative 
issues, as determined by the Chairman, 
without holding an official meeting of 
the members. However, details of the 
actions so taken shall be provided to all 
of the members at the next Board 
meeting following such actions. Board 
members may be polled by telephone on 
other issues that must be processed on a 
timely basis when such matters cannot 
be deferred until the next formal 
meeting of the Board. 


9901.315 Executive Secretary. 


The Board's staff of professional, 
technical and supporting personnel is 
directed and supervised by the 
Executive Secretary. 





9901.316 Files and records. 

The files and records of the Board 
shall be maintained in accordance with 
the Federal Records Creation, 
Maintenance, and Dispasition Manual 
of the Executive Office of The President, 
Office of Administration. As a minimum, 
the files and records shall include: 

(a) A record of every Board meeting, 
including the minutes of Board 
proceedings and public hearings. 

(b) Cost accounting standards 
promulgated, amended, or rescinded and 
interpretations thereof along with the 


(c) Applicable working papers, 
memoranda, research material, etc. 
related to issues under consideration by 
the Board and/or previously considered 
by the Board. 

(d} Substantive regulations and 
statutes of general applicability and 
- general policy and interpretations 
thereof. 

(e} Any other file or record deemed 
important and relevant to the duties and 
responsibilities of the Board. 

9901.317 Amendments. 
This Part 9901, Rules and Procedures, 


may be amended by the Chairman, after 
consultation with the Board. 


[FR Doc. 91-9853 Filed 4-25-91; 8:45am] 
BILLING CODE 3110-01-m 


DEPARTMENT OF TRANSPORTATION 
National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. 74-14; Notice 72] 
RIN 2127—AC13 


Crash Tests with Unrestrained Test 
Dummies 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule adopts as a 
permanent rule the interim final rule 
that extended the period during which a 
Hybrid H test dummy will be the only 
dummy used in compliance tests of 
vehicles with “passive interiors,” i.e., 
vehicles that provide occupant 
protection without using any safety belts 
or air bags. No commenter objected to 
the interim final rule. This rule delays 
the use of the Hybrid If test dummy for 
compliance testing of such vehicles until 
September 1, 1993. The agency has 
determined that this additional time is 
needed to allow the agency te complete 


and evaluate the many research projects 
that are now underway examining the 
Hybrid Hi test dummy. This rule does 
not affect the requirement that vehicle 
manufacturers have the option of 
specifying the use of either the Hybrid H 
or the Hybrid Ik test dummy in 
compliance testing of vehicles that use 
either air bags or safety belts to meet 
the standard. 

DATES: Effective date: This rule takes 
effect on April 26, 1991. 

Petitions for reconsideration: Any 
petition for reconsideration of this rule 
must be received by the agency not later 
than May 28, 1991. 

ADDRESSES: Petitions for 
reconsideration should refer to the 
docket and notice number shown above, 
and be submitted to: Administrator, 
National Highway Traffic Safety 
Administration, 400 Seventh Street, SW., 
Washington, DC 20590. (Docket hours 
are 9:30 a.m. to 4 p.m. Monday through 
Friday). 

FOR FURTHER INFORMATION CONTACT: 
Mr. Stanley H. Backaitis, 
Crashworthiness Division, NRM-12, 
NHTSA, 400 Seventh Street, SW., 
Washington, DC 20590. Mr. Backaitis 
can be contacted by telepone at (202) 
366-4912. 


SUPPLEMENTARY INFORMATION: 


Background 


The Hybrid If test dummy has been 
used to assess the occupant protection 
afforded vehicle occupants ih frontal 
crashes since August 1, 1973. The 
specifications for the Hybrid EI test 
dummy appear at subpart B of 49 CFR 
part 572. The agency has determined 
that the Hybrid If test dummy provides a 
reasonable simulation of a human. 
While the Hybrid II test dummy had 
been the only test dummy specified in 
NHTSA’s regulations for use in 
Standard No. 208 compliance testing, the 
agency published a rule establishing a 
second test dummy, the Hybrid IIL, for 
use in Standard No. 208 compliance 
testing on July 25, 1986 (51 FR 26688}. 
The specifications for the Hybrid III test 
dummy appear at subpart E of 49 CFR 
part 572. The agency concluded that this 
test dummy would allow the assessment 
of more types of potential injuries to 
vehicle occupants and that this test 
dummy appeared to be an even more 
accurate simulation of a human than the 
older Hybrid I test dummy. The rule 
establishing the Hybrid III test dummy 
for use in compliance testing required 
that the same force levels that are 
measured and recorded for the Hybrid If 
test dummy would be measured and 
recorded for the Hybrid HI test dummy, 
and that the same maximum injury 
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criteria levels would apply to both types 
of test dummies. 

The agency determined that the two 
types of test dummies were 

“equivalent,” when the dummies were 
restrained by safety belts or air bags but 
were not equivalent when they were 
unrestrained. By “equivatent,” the 
agency means that they displayed only 
minimal differences in test results when 
they are exposed to equivalent crash 
environments. This is critical in 
compliance testing to ensure that 
compliance or noncompliance with a 
safety standard is entirely dependent 
upon vehicle attributes instead of 
differing attributes of the types of test 
dummies. The final rule explained that 
the chest acceleration measurements for 
unrestrained Hybrid HE dummies were 
consistently lower than the chest 
acceleration measurements for 
unrestrained Hybrid Ii dummies. To 
make the two unrestrained test dummies 
equivalent, some measurement of injury 
producing forces to the chest of the 
Hybrid If test dummy, in addition to the 
existing measurement of chest 
acceleration, would have to be made to 
compensate for the lower chest 
acceleration measurements for 
unrestrained Hybrid III test dummies. 
The agency concluded that a 
measurement of the amount the chest 
was deflected, or compressed, as 
measured approximately at the sternum 
for the Hybrid III test dummy would 
appropriately compensate for that 
dummy’s lower chest acceleration 
measurements when it was 
unrestrained. Hence, a limit was 
established on the amount of chest 
deflection permitted when the Hybrid Ii 
test dummy was used in compliance 
testing. 

Given the differences in chest 
acceleration with the two types of 
unrestrained dummies, the agency 
concluded in a March 17, 1988 rule (53 
FR 8755) that it should not permit the 
Hybrid III test dummy to be used for 
compliance testing with the automatic 
crash protection requirements of 
vehicles manufactured before 
September 1, 1990, which used means 
other than air bags or automatic safety 
belts to provide the automatic 
protection. NHTSA anticipated that this 
delay would be sufficient to allow the 
agency to investigate this subject 
further, to ensure that the chest 
deflection limits for unrestrained Hybrid 
Ill test dummies would both meet the 
need for safety and ensure equivalence 
of the Hybrid If and Hybrid If test 
dummies in unrestrained conditions. 
However, as NHTSA and others 
conducted research, it became evident 
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that chest deflection dynamics in the 
Hybrid I test dummy were far more 
complex than the agency originally 
believed and that more sophisticated 
and suitable instrumentation systems 
would need to be developed to provide 
measurements of kinematic distortions 
of the dummy’s ribcage. 


Interim Final Rule 


Based on the above, NHTSA issued 
an interim final rule prohibiting the use 
of the Hybrid IEE test dummy in crash 
situations where it would be 
unrestrained, until a determination 
could be made about the appropriate 
chest deflection limits and measurement 
techniques for the Hybrid Ii test dummy 
in those crash situations. (55 FR 39283, 
September 26, 1990}. The interim final 
rule specified that any vehicles: 
manufactured befare September 1, 1993, 
that comply with the automatic restraint 
requirement without using any type of 
safety belt or inflatable restraint must 
use only the Hybrid Hf test dummy in 
testing for compliance with the 
automatic restraint requirement. The 
rule explained that the results of the 
agency’s ongoing research program will 
be completed by December 1992. At that 
time, the agency will be able to 
determine the most appropriate course 
of action and complete the necessary 
rulemaking actions by September 1, 
1993. 

In issuing the interim final rule, the 
agency found for goed cause that notice 
and opportunity for comment on that 
tule before it became effective would 
have been impracticable and contrary to 
the public interest. For a detailed 
discussion explaining the agency's 
determination that there was good cause 
not to provide notice and comment, the 
reader should refer te the interim final 
rule. Among the reasons set forth were 
that the circumstances that forced this 
postponement were beyond the agency’s 
control, that the agency had acted 
diligently to initiate the supplemental 
testing and other potential modifications 
to the Hybrid HI test dummy, that the 
agency had fully intended to permit the 
Hybrid Hf te be used for unrestrained 
testing on schedule, and that the 
postponement of the use of the Hybrid 
[II test dummy in unrestrained situations. 
would be for a relatively short time. 

In the interim final rule, NHTSA 
requested comments on its decision to 
postpone the use of the Hybrid IH test 
dummy in unrestrained situations and 
explained that it would consider alt 
comments received on this subject and 
publish a permanent final rule reflecting 
NHTSA’s evaluation of those comments. 
That notice also explained that the 
permanent final rule would resolve any 


unforeseen burdens resulting from. the 
interim final rule. 


Comments to Interim Final Rule and the 
Agency’s Response 

In response to the interim final rule 
the agency received two comments. 
Chrysler supported the amendment to 
delay the use of the Hybrid III test 
dummy in compliance testing of non- 
airbag, non-seat belt restraint systems 
and to extend the use of the Hybrid II 
dummy in such testing. In more. 
extensive comments, General Motors 
(GM) stated its decision not to eppose 
the delay of the Hybrid III test dummy 
for use in “unrestrained” compliance 
testing of a vehicle that employed a 
means other than safety belts or air bags 
to comply with Standard No. 208. 

After reviewing these comments 
received on that notice, NHTSA has 

ided to issue the interim final rule as 
a final rule, without any modifications. 
No commenter suggested that the delay 
adopted in the interim final rule was 
inappropriate, burdensome, or otherwise 
improper. The amendments adopted in 
the interim final rule are therefore made 
final by this notice. 

In its comments to the interim final 
tule, GM also petitioned the agency to 
amend Standard No. 206 to allow only 
the Hybrid Hi test dummy to be used 
during “restrained” compliance testing. 
Because this petitioin is outside the 
scope of this rule, the agency will 
— it separately instead of in this 

e. 

NHTSA notes that section 103{c)} of 
the Vehicle Safety Act requires that 
each order shall take effect no saoner 
than 180 days from the date the order is 
issued. unless “good cause” is shown 
that an earlier effective date is in the 
public interest. As explained at length in 
the interim final rule, the agency 
concluded it was in the public interest to 
issue the imterim final rule. Since the 
requirements adopted in the interim 
final rule are adopted verbatim in this 
final rule, the agency believes that good 
cause exists to make this final rule 
effective upon its publication in the 
Federal Register. 


Rulemaking Analyses and Notices 


Executive Order 1229? (Federal 
Regulation} and DOT Regulatory 
Policies and Procedures 


NHTSA has analyzed the impacts of 
this action and determined that it is 
neither “major” within the meaning of 
Executive Order 12291 nor “significant” 
within the meaning of the Department of 
Transportation regulatery policies and. 
procedures. The postponement in the 
use of the Hybrid II test dummy in 


unrestrained seating positions should 
not adversely affect any person. No 


occupant protection standard 

using safety belts or air bags, nor is the 
agency aware of any om to produce 
such a@ vehicle design before September 
1, 1993. Hence, while there may be some 
theoretical impacts associated with this 
rule, there are no actual impacts. For 
this reason, a full regulatory evaluation 
has not been prepared. 


Regulatory Flexibility Act 


NHTSA has also considered the 
effects of this regulatory action under 
the Regulatory Flexibility Act. l hereby 
certify that this final rule will not have a 
significant economic impact on @ 
substantial number of small entities. 
This postponement will primarily affect 
motor vehicle manufacturers, few of 
which are small entities. As deseribed 
above, no adverse impacts will be 
associated with this action. Further, 
since no price increases will result from 
this action, small organizations and 
small governmental entities will not be 
affected by this postponement when 
they purchase new vehieles. 


Executive Order 12612 (Federalism) 


This rule has also been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and NHTSA has determined that 
the rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


National Environmental Policy Act 


The agency has analyzed this rule for 
the purposes of the National 
Environmental Policy Act and 
determined that this rule will not have a 
significant impact on the quality of the 
human environment. 

List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles. 

In consideration of the foregoing, 49 
CFR part 571 is amended as follows: 


PART 571—{ AMENDED} 

1. The authority citation for part 571 
continues. to read as follows: 

Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority at 49 CFR 1.50. 
§ 571.208 [Amended] 


2. S5 of Standard No. 208. is amended 
by revising the introductory text of S5.1 
and the introductory text of S5.2.1, to 
read as follows: 
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$5. Occupant crash protection 
requirements. 

$5.1 Vehicles subject to $5.1 shall 
comply with either $5.1(a) or S5.1(b), or 
any combination thereof, at the 
manufacturer's option; except that 
vehicles manufactured before 
September 1, 1993 that comply with the 
requirements of $4.1.2.1(a) by means not 
including any type of seat belt or 
inflatable restraint shall comply with 
$5.1{a). : 

$5.2 Lateral moving barrier crash test. 

$5.2.1 Vehicles subject to $5.2 shall 
comply with either $5.2.1{a) or $5.2.1(b), 
or any combination thereof, at the 
manufactuer’s option; except that 
vehicles manufactured before 
September 1, 1993 that comply with the 
requirements of $4.1.2.1(c) by means not 
including any type of seat belt or 
inflatable restraint shall comply with 
$5.2.1(a). 

Issued on April 22, 1991. 
Jerry Ralph Curry, 
Administrator. 
{FR Doc. 91-9845 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-59-M 


49 CFR Part 571 
[Docket No. 87-12; Notice 4] 
RIN 2127-AD86 


Federal Motor Vehicie Safety 
Standards; Tire Selection and Rims for 
Passenger Cars, and New Non- 
Pneumatic Tires for Passenger Cars 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule; response to petitions 
for reconsideration. 


summary: In July 1990, this agency 
published a final rule permitting new 
passenger cars, multipurpose passenger 
vehicles, and light trucks equipped with 
passenger car tires to be equipped with 
a non-pneumatic spare tire. The final 
rule also established Standard No. 129, 
New Non-Pneumatic Tires for Passenger 
Cars, which includes definitions relating 
to non-pneumatic tires and specifies 
performance, testing, and additional 
labeling requirements for these tires. 

In response to three petitions for 
reconsideration of this rule, the agency - 
has decided to amend several 
requirements in the July 1990 final rule. 
This notice allows some of the required 
information to be placed on labels that 
are permanently affixed to the tire or 
tire assembly instead of being required 
to be marked into or onto the tire or tire 


assembly itself. The notice also provides 
that instead of placing certain 
information in the owner's manual, 
vehicle manufacturers may instead . 
place the information on the vehicle 
placard (required by Standard No. 110, 
Tire Selection and Rims) if the owner's 
manual includes a reference to this 
information. The notice also amends the 
dimensions of the tire strength test cleat. 
These amendments will enable 
manufacturers to comply more easily 
with the requirements without adversely 
affecting safety. 

bates: Effective Date: The amendments 
are effective on May 28, 1991. 

Petitions for Reconsideration: Any 
petitions for reconsideration of this rule 
must be received by NHTSA no-later 
than May 28, 1991. 

ADDRESSES: Petitions for 
reconsideration of this rule should refer 
to Docket 87-12; Notice 4 and should be 
submitted to: Administrator, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 
DC 20590. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Scott Shadle, Office of Vehicle 
Safety. Standards, National Highway 
Traffic Safety Administration, 400 
Seventh Street SW., Washington, DC 
20590, Telephone: (202) 366-5273. 
SUPPLEMENTARY INFORMATION: 


Background 


On April 7, 1989, NHTSA published a 
notice of proposed rulemaking (NPRM) 
proposing to amend Standard No. 110 to 
permit the use of non-pneumatic tires on 
passenger cars, but only as a temporary 
spare and to establish Standard No. 129, 
a new standard for non-pneumatic tires. 
(54 FR 14109). The notice proposed the 
following amendments to Standard No. 
110: (1) Passenger cars would be 
allowed to be equipped with a non- 
pneumatic spare tire; (2) additional 
labeling and vehicle placarding 
information-would be required - 
explaining that such tires should be used 
only as a spare tire on a temporary basis 
at speeds not to exceed 50 mph; and (3) 
the vehicle's owner’s manual would 
include safety information about the use 
of a non-pneumatic tire. The NPRM also 
proposed labeling requirements in 
Standard No.-129 similar to those set 
forth in section $4.3 of Standard No. 109, 
New Pneumatic Tires, for size 
designation, load rating, rim size and 
type designation, manufacturer or brand 
name, certification, and the tire 
identification number. 

NHTSA received 13 comments in 
response to the NPRM. While all 
commenters generally supported the 
proposal to permit a vehicle to be 
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equipped with a non-pneumatic spare 
tire, certain commenters suggested 
alternative approaches to particular 
aspects of the proposal. 

On July 20, 1990, NHTSA published a 
final rule permitting new passenger cars 
and other vehicles equipped with 
passenger car tires to be equipped with 
a non-pneumatic spare tire. (55 FR 
29581). The final rule modified certain 
informational requirements in Standard 
Nos. 110 and 120, Tire Selection and 
Rims for Motor Vehicles other than 
Passenger Cars, and established 
Standard No. 129, the new standard for 
non-pneumatic tires. 

The agency received petitions for 
reconsideration of this rule from the 
Rubber Manufacturers Association 
(RMA), Uniroyal Goodrich Tire 
Company (Uniroyal), and General 
Motors Corporation (GM). This notice 
responds to those petitions. For the 
convenience of the reader, this notice 
uses the same organization and format 
as the July 1990 final rule used. When a 
section heading used in the final rule is 
not set forth in this preamble, it means 
that no petition-for reconsideration 
requested changes to the rule's 
provisions discussed in that section. 


Issues Under Reconsideration 
Labeling Requirements 


The NPRM proposed requiring that 
certain information about the non- 
pneumatic tire be “permanently molded, 
stamped, or otherwise permanently 
marked into or onto both sides” and be 
expressed in figures not smaller than a 
given size. Because the agency thought 
that molding the required information 
into or onto some non-pneumatic tire 
and assembly designs might be 
impracticable, it proposed allowing 
different methods of permanent marking 
in addition to molding—the labeling 
method required in Standard No. 109 for 
pneumatic tires. ; 

After analyzing its proposal in 
response to comments received on this 
subject, the agency concluded in the 
final rule that permanently affixed - 
labels should not be allowed as a means 
for placing the required information on 
non-pneumatic tires. In the preamble to 
that notice, the agency explained that 
the message must be useful and 
understandable for the lifetime of the 
tire, i.e., it must be permanent, legible, 
and conspicuous. Based on these 
considerations, the agency concluded 
that affixing a permanent label on a 
non-pneumatic tire might not meet these 
ends. ‘ 

All three petitions for reconsideration 
requested that permanent stick-on 
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labels, typeially made of vinyl or 
polyester, be allowed for at least some 
of the information that must be placed 
on the non-pneumatic tire or tire © 
assembly. The petitioners stated that it 
would be impracticable to stamp or 
mold the required information directly 
onto some non-pneumatic tires or tire 
assemblies. For instance, Uniroyal 
reported that there is no room to mold 
the required information into its non- 
pneumatic tire because there is no 
“sidewall” to that tire design. While the 
petitioners acknowledged that the 
requirements permit information to be 
placed on the rim or wheel center 
member, they believed that stamping or 
etching the information into the — 
assembly could compromise the wheel's 
structural integrity. They also believed 
that information placed on the assembly 
might be difficult to read. 

Uniroyal suggested that while certain 
required information {e.g,, the symbol 
DOT, the non-pneumatic tire 
identification code (NPTIC) number, and 
the load rating) could be required to be 
stamped or molded into the non- 
pneumatic tire, other information (e.g., 
information about the tire’s temporary 
use at limited speeds and the 
manufacturer’s name or brand name) 
should be allowed to be placed on a 
label permanently affixed to the tire or 
tire assembly. In support of its 
recommendation, Uniroyal explained 
that the primary purpose of some of the 
required information is to alert 
consumers that the tire is for temporary 
use at limited speeds. Because such 
information is of primary importance 
before the non-pneumatic tire is placed 
on the vehicle, the petitioner believed 
that consumers would be better served 
if this information were readily legible. 
It stated that a permanent label with 
contrasting colors would provide the 
greatest legibility. The other two 
petitioners generally supported 
Uniroyal's recommendations but did not 
provide specific suggestions. 

Upon reconsideration, NHTSA agrees 
with the petitioners that stamping or 
etching the information into the 
assembly could compromise a wheel’s. 
structural integrity and that certain 
information can be permitted to be 
placed on permanently affixed labels 
without compromising the effectiveness 
of the message. The labels in fact may 
afford increased legibility and 
conspicuity given that labels typically 
contain contrasting colors. In 
comparison, other methads of 
permanent marking such as etching or 
painting may be less legible and 
conspicuous because, for some non- 
pneumatic tire designs, this information 


can only be placed in locations that are 
difficult to.see. The agency further notes 
that this amendment is consistent with 
the agency’s goal throughout the 
rulemaking of promulgating regulations 
that provide manufacturers flexibility to 
comply with the requirements. 

To increase the information's. 
effectiveness of consumers, the agency 
believes that the “For Temporary Use 
Only” and “Maximum 50 M.P.H.” 
information should be as legible as 
possible, especially before the spare tire 
is placed on the vehicle. The agency 
further notes that considering the 
greater volume of information required 
to be on non-pneumatic tires, certain 
information should be permitted to be 
on a permanently affixed label. Such an 
option reduces the potential for 
adversely affecting the structural 
integrity of some non-pneumatic tires 
and makes it more feasible for 
manufacturers to comply with the 
requirements. Accordingly, the agency 
has decided to modify the requirements 
in S6 of Standard No. 110 and S8 of 
Standards No. 120 (which are referenced 
in $4.3(g} of Standard No. 129) to permit 
this information to be on a labef that is 
permanently affixed to the non- 
pneumatic tire or tire assembly. Along 
with the temporary use information, the 
agency has decided to grant Uniroyal’s 
request to permit the manufacturer’s 
name to be placed on a permanent label. 
However, the agency has decided to 
require the tire to be permanently 
molded, stamped, or otherwise 
permanently marked with the rest of the 
information required in $4.3 of Standard 
No. 129. 

By “permanent,” the agency means 
that the label should remain in the place 
and be legible for the life of the tire. To 
ensure the permanency of the label's 
information, the agency is requiring that 
it must be subsurface printed. An 
example of this is a label made from a 
piece of clear mylar or other plastic 
where the printing is on the underside; 
as a result, fluids or abrasion to which it 
is normally exposed does not contact - 
the printing itself. It must also be made 
of a material that is fade resistant, heat 
resistant, and abrasion resistant, and be 
attached in such a manner that it cannot 
be removed without destroying or 
defacing the label. The agency believes 
that these specifications are necessary 
to ensure the use of durable, non- 
detachable labels and prevent the use of 
labels of doubtful permanency such as 
paper ones. In summary, NHTSA 
believes that the improved legibility and 
conspicuity of labels: and the potential 
impracticability of stamping or molding 
certain required information outweigh 


the agency's previous concerns about 
the permanency of such labels. This has 
led the agency to conciede that the use 
of such labels for this: portion of the 
information is warranted. 

H labels on non-pneumatic tires are 
found not to remain affixed and legible 
for the life of the tire, the agency might 
initiate additional rulemaking to explore 
other requirements to ensure the label's 
permanency. However, such @ 
rulemaking would be premature at this 
time. 


Supplementary Information 

Section $7.2 of Standard No. 110 and 
section S9.2 of Standard No. 120 require 
the owner’s manual of a vehicle 
equipped with a non-pneumatic spare 
tire to contain information explaining 
the tire’s proper use. Along with this 
explanation, the owner’s mammal for 
such vehicles mmst include the NPTIC . 
number that is labeled on the non- 
pneumatic tire assembly pursuant to the 
requirements of $4.3({a} of Standard No. 
129. The purpose of this requirement is 
to help identify the ron-pneumatic tire 
with regard to its size and application to 
a specific non-pneumatic rim, wheel 
center member, or vehicle. 

In its petition for reconsideration, GM 
requested that the vehicle manufacturer 
be allowed to include in the owner’s 
manual a simple reference to the vehicle 
placard, where information about the 
proper selection of the non-pneumatic 
tire assembly appears as required by the 
final rule in Standard No. 110 or 
Standard No. 120, instead of being 
required to place the information in the 
manual itself. GM explained that this 
change would still allow manufacturers 
to convey information about the NPTIC. 
but avoid unnecessary complications. 
GM stated that under the current 
requirements, vehicle manufacturers 
have to state in the owner's manual the 
NPTIC for the non-pneumatic tire used 
on each specific version of the vehicle 
model. GM beleived that this would 
necessitate having more than one 
version of the owner’s manual for the 
same vehicle model, thus increasing the 
potential for placing an incorrect manual 
in a vehicle which could result in 
selecting an incorrect replacement non- 
pneumatic tire assembly. The petitioner 
stated that while the owner’s manual 
could contain a table with all potential 
non-pneumatic tire sizes, such a table 
could be difficult to understand, thus 
resulting in an incorrect replacement of 
a non-pneumatic tire assembly. GM 
further stated that owner’s manuals are 
not required to contain information 
about the size, speed or load restriction, 
or Uniform Tire Quality Grades (UTQG} 
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of the road tire fitted to a specific model. 
Instead, the owners are referred to the 
vehicle placard and UTQG brochure for 
that information. This prompted GM to 
request that the requirements for 
providing information regarding non- 
pneumatic tire assemblies be consistent 
with those for road tires. 

Upon reconsideration, NHTSA has 
decided to grant GM's request 
permitting the owner’s manual to 
include a reference to the information 
about the NPTIC set forth in $4.3{e) of 
Standard No. 110 and $5.3.6 of Standard 
No. 120 that is located on the vehicle 
placard. This information will still be 
required on the tire itself. After 
reviewing GM's petition, the agency 
believes that including a reference in the 
owner’s manual that the NPTIC can be 
found on the vehicle placard will 
adequately convey this information to 
the owner because the information will 
continue to be readily available to the 
vehicle owner. 


Test Procedure for Vertical Strength 


Along with performance requirements 
and test procedures for a non-pneumatic 
tire’s lateral strength, tire endurance, 
and high speed performance, the final 
rule included requirements for a tire’s 
strength in vertical loading. The agency 
determined that these requirements will 
assure a non-pneumatic tire’s structural 
integrity and durability. 

In $5.3.2, the final rule specifies that a 
test “cleat” must be forced into the non- 
pneumatic tire’s tread at five test points 
equally spaced around the tire’s 
circumference. The final rule also 
specifies the test cleat’s dimensions, as 
follows: a length of one inch greater 
than the maximum tire width of the tire, 
a width of one-half inch with the surface 
which contacts the tire’s tread having 
one-quarter inch radius, and a height of 
one inch greater than the difference 
between the unloaded radius.on the 
non-pneumatic tire assembly and the 
minimum radius of the non-pneumatic 
rim or wheel center member, if used 
with the non-pneumatic tire assembly 
being tested. 

In its petition for reconsideration, 
RMA requested that the dimensions-of 
the test cleat be modified by adding the 
word “minimum” before the word 
“length” and “height” in $5.3.2.2. It 
claimed that, at present, this provision 
requires a unique cleat for each size 
non-pneumatic spare tire. RMA's 
requested amendment would allow the 
same test fixture to be used for several 
sizes of non-pneumatic spare tires. 

Upon reconsideration, NHTSA agrees 
with RMA’s request to include the word 
“minimum” in the provision describing 
the test cleat’s length and height. The 


agericy believes that this modification 
will reduce the testing burden on 
manufacturers by permitting a more 
versatile test device, without adversely 
affecting the test's ability to measure a 
non-pneumatic tire’s strength in vertical 
loading. 

Upon further review of this provision, 
the agency has decided to change the 
phrase in $5.3.2.2(c) which reads “* * * 
the minimum radius of the non- 


. pneumatic rim * * *”.to"* * * the 


maximum radius of the non-pneumatic 
rim * * *." The agency notes that the 
language as initially adopted in the final 
rule was based on the NPRM's proposal 
to use a plunger test device. The agency 
now believes that the newly adopted 
phrase is more appropriate given that 
instead of the plunger test, a cleat test is 
used to determine a non-pneumatic tire’s 
strength in vertical loading. 


Conforming Amendments 


Upon further review, the agency has 
decided to modify the definition for 
“wheel center member” to add at the 
end of the existing definition the 
following language: “or in the case of a 
non-pneumatic tire not incorporating a 
wheel, a mechanical device which 
attaches, either integrally or separably, 
to the non-pneumatic tire and provides 
the connection between the tire and the 
vehicle.” The agency believes that this 
conforming amendment is necessary to 
make the definition for wheel center 
member consistent with the types of 
non-pneumatic tire designs possible 
under the definition for non-pneumatic 
tire assembly. While the agency does 
not anticipate that this modification will 
affect the current non-pneumatic tire 
designs now being produced or 
developed, the modification may permit 
unforeseen non-pneumatic tire designs 
that may be developed in the future. The 
agency believes that by modifying the 
definition to allow greater flexibility, the 
agency is better fulfilling its goal to 
promulgate a generic standard. 

Upon further review, the agency is 
also modifying $4.3(c) by replacing the 
phrase “* * * wheel tire assembly that 
is contained * * *” with “* * * wheel 
center member that is contained * * *.” 
The agency has determined that this 
conforming amendment is necessary to 
make this provision consistent with the 
listing requirements in $4.4. 


Effective Date 


NHTSA notes that section 103(c) of 
the Vehicle Safety Act requires that 
each order shall take effect no sooner 
than 180 days from the date the order is 
issued unless “good cause” is-shown 
that an earlier effective date is in the 
public interest. As with the final rule, 
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NHTSA believes that there is “good 
cause” not to require the full 180 day 
lead-in period given that it is already 
permissible to equip vehicles with these 
tires. In addition, these amendments will 
provide greater design flexibility in the 
production and testing of non-pneumatic 
tires without imposing any mandatory 
requirement on manufacturers. Because 
the amendments provide manufacturers 


_with additional ways to comply with the 


requirements adopted in the final rule, 


‘they-result in‘no additional burden to 


any manufacturer. In addition, the 
public interest will be served by not 
delaying the introduction of these 
alternative methods of compliance: 
Therefore, the agency has determined 
that there is good cause-to set an 
effective date 30 days after publication 
of this notice. ' 


Rulemaking Analyses and Notices 


Executive Order 12291 (Federal 
Regulation) and DOT Regulatory 
Policies and Procedures 

NHTSA has analyzed this notice 
responding to the petitions for © 
reconsideration about the non- 
pneumatic spare tire and has 


’ determined that it is neither “major” 


within the meaning of Executive Order 
12291 nor “significant” within the 
meaning of Department of 
Transportation's regulatory policies and 
procedures. The amendment permitting 
the use of permanently affixed labels 
provides manufacturers with another 
method of complying with the rule's 
informational requirements. The rule's 
other amendments also provide greater 
flexibility in providing information 
about the NPTIC and conducting the 
vertical strength test. Accordingly, the 
amendments should result in a minor 
cost savings for manufacturers. Because 
these impacts are so minimal, NHTSA 
has determined that it is not necessary 
to prepare a full regulatory evaluation. 


Regulatory Flexibility Act 


The agency has analyzed the effects 
of this rule on small entities, in 
accordance with the Regulatory 
Flexibility Act. Based on this analysis, I 
certify that this rule will not have a 
significant economicimpact ona 
substantial number of small entities. As 
explained above, the economic impact 
of this rule is insignificant. 


Executive Order 12612 (Federalism) 


This rulemaking has also been 
analyzed in accordance with the 
principles and criteria contained in 
Executive Order 12612, and NHTSA ha: 
determined that it does not have 
sufficient federalism implications to 
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warrant the preparation of a Federalism’ 
Assessment. 


National Environmental Policy Act 


NHTSA has considered the 
environmental implications of this rule 
in accordance with the National 
Environmental Policy Act and has 
determined that the rulemaking would 
not have a significant adverse effect on 
the human environment. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles, Rubber and rubber products, 
Tires. 

In consideration of the foregoing, the 
agency is amending Standard No, 110, 
Tire Selection and Rims, Standard No. 
120, Tire Selection and Rims for Motor 
Vehicles Other Than Passenger Cars, 
and Standard No. 129, New Non- 
Pneumatic Tires for Passenger Cars, in 
title 49 of the Code of Federal 
Regulations at part 571 as follows: 


PART 571—[ AMENDED] 


1. The authority citation for part 571 
continues to read as follows: 


Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority at 49 CFR 1.50. 


§ 571.110 [Amended] 


2. In § 571.110, S6 is revised to read as 
follows: 


S6 Labeling Requirements for Non- 
Pneumatic Spare Tires or Tire 
Assemblies 


Each non-pneumatic tire or, in the 
case of a non-pneumatic tire assembly 
in which the non-pneumatic tire is an 
integral part of the assembly, each non- 
pneumatic tire assembly shall include, 
in letters or numerals not less than 0.156 
inches high, the information specified in 
paragraphs S6 (a) and (b). The 
information shall be permanently 
molded, stamped, or otherwise 
permanently marked into or onto the 
non-pneumatic tire or non-pneumatic 
tire assembly, or shall appear on a label 
that is permanently attached to the tire 
or tiré assembly. If a label is used, it 
shall be subsurface printed, made of 
material that is resistant to fade, heat, 
moisture and abrasion, and attached in 
such a manner that it cannot be ' 
removed without destroying or defacing 
the label on the non-pneumatic tire. or 
tire assembly. The information specified 
in paragraphs S6 (a) and (b) shall appear 
on both sides of the non-pneumatic tire 
or tire assembly, except, in the case ofa 
non-pneumatic tire assembly which has 
a particular side that must always face 
outward when mounted on a vehicle, in 
which case the information specified in 


paragraphs S6 (a) and (b) shall only be 
required on the outward facing side. The 
information shall be positioned on the 
tire or tire assembly such that it is not 
placed on the tread or the outermost 
edge of the tire and is not obstructed by 
any portion of any non-pneumatic rim or 
wheel center member designated for use 
with that tire in this standard or in 
Standard No. 129. 

(a) FOR TEMPORARY USE ONLY; 
and 

(b) MAXIMUM 50 M.P.H. 


§ 571.110 [Amended] 


3. In § 571.110, S7 is revised to read as 
follows: 


S7 Requirements for Passenger Cars. 
Equipped with Non-Pneumatic Spare 
Tire Assemblies 


$7.1 Vehicle Placarding 
Requirements. A placard, permanently 
affixed to the inside of the vehicle trunk 
or an equally accessible location 
adjacent to the non-pneumatic spare tire 
assembly, shall display the information 
set forth in S6 in block capitals and 
numerals not less than 0.25 inches high 
preceded by the words “IMPORTANT— 
USE OF SPARE TIRE” in letters not less 
than 0.375 inches high. 

$7.2 Supplementary Information. 
The owner’s manual of the passenger 
car shall contain, in writing in the 
English language and in not less than 10 
point type, the following information 
under the heading “IMPORTANT—USE 
OF SPARE TIRE”: 

(a) A statement indicating the 
information related to appropriate use 
for the non-pneumatic spare tire 
including at a minimum the information 
set forth in S6 (a) and (b) and either the 
information set forth in $4.3(e) or a 
statement that the information set forth 
in $4.3(e) is located on the vehicle 
placard and on the non-pneumatic tire; 

(b) An instruction to drive carefully 
when the non-pneumatic spare tire is in 
use, and to install the proper pneumatic 
tire and rim at the first reasonable 
opportunity; and 

(c) A statement that operation of the 
passenger car is not recommended with 
more than one non-pneumatic spare tire 
in use at the same time. 


§571.120 [Amended] 


4. In § 571.120, S8 is revised to read as 
follows: 


S& Labeling Requirements for Non- 
Pneumatic Spare Tires or Tire 
Assemblies 


Each non-pneumatic tire or, in the 
case of a non-pneumatic tire assembly 
in which the non-pneumatic tire is an 
integral part of the assembly, each non-. 
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pneumatic tire assembly shall include, 
in letters or numerals not less than 0.156 
inches high, the information specified in 
paragraphs S8 (a) and (b). The 
information shall be permanently 
molded, stamped, or otherwise 
permanently marked into or onto the 
non-pneumatic tire or non-pneumatic 
tire assembly, or shall appear on a label - 
that is permanently attached to the tire 
or tire assembly. If a label is used, it 
shall be subsurface printed, made of 
material that is resistant to fade, heat, 
moisture and abrasion, and attached in 
such a manner that it cannot be 
removed without destroying or defacing 
the label on the non-pneumatic tire or 
tire assembly. The information specified 
in paragraphs S8 (a) and (b) shall appear 
on both sides of the non-pneumatic tire 
or tire assembly, except, in the case of a 
non-pneumatic tire assembly which has 
a particular side that must always face 
outward when mounted on a vehicle, in 
which case the information specified in 
paragraphs S8 (a) and (b) shall only be 
required on the outward facing side. The 
information shall be positioned on the 
tire or tire assembly such that it is not 
placed on the tread or the outermost 
edge of the tire and is not obstructed by 
any portion of any non-pneumatic rim or 
wheel center member designated for use 
with that tire in this standard or in 
Standard No. 129. 

(a) FOR TEMPORARY USE ONLY; 
and 

(b) MAXIMUM 50 M.P.H.. 


§ 571.120 [Amended] 


5. In § 571.120, S9 is revised to read as 
follows: 


S9 Requirements for Vehicles 
Equipped with Non-Pneumatic Spare 
Tire Assemblies 


$9.1 Vehicle Placarding 
Requirements. A placard, permanently 
affixed to the inside of the spare tire 
stowage area or equally accessible 
location adjacent to the non-pneumatic 
spare tire assembly, shall display the 
information set forth in $8 in block 
capitals and numerals not less than 0.25 
inches high preceded by the words 
“IMPORTANT—USE OF SPARE TIRE” 
in letters not less than 0.375 inches high. 

$9.2 _ Supplementary Information. 
The owner’s manual of the vehicle shall 
contain, in writing in the English 
language and in not less than 10 point 
type, the following information under 
the heading “IMPORTANT—USE OF 
SPARE TIRE”: 

(a) A statement indicating the 
information related to appropriate use 
for the non-pneumatic spare tire 
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including at a minimum the information 
set forth in S8 (a) and (b) and either the 
information set forth in $5.3.6 or a 
statement that the information set forth 
in $5.3.6 is located on the vehicle 
placard and:on the non-pneumatic tire; 

(b) An instruction to drive carefully 
when the non-pneumatic spare tire is in 
use, and to install the proper pneumatic 
tire and rim at the first reasonable 
opportunity; and 

(c) A-statement that operation of the 
vehicle is not recommended with more 
than one non-pneumatic spare tire in use 
at the same time. 


§ 571.129 [Amended] 

6. In § 571.129, S3 is amended by 
revising the definition for “wheel center 
member” reads.as follows: 


* * * * * 


Wheel center member means, in the 
case of a non-pneumatic tire assembly 
incorporating a wheel, a mechanical 
device which attaches, either integrally 
or separably, to the non-pneumatic rim 
and provides the connection between 
the non-pneumatic rim and the vehicle; 
or in the case of a non-pneumatic tire 
assembly not incorporating a wheel, a 
mechanical device which attaches, 
either integrally or separably, to the 
non-pneumatic tire and provides the 
connection between the tire and the 
vehicle. 


§ 571.129 [Amended] 

7. In § 571.129, $4.3 is revised to read 
as follows: 

$4.3 Labeling Requirements. Each 
non-pneumatic tire or, in the case of a 
non-pneumatic tire assembly in which 
the non-pneumatic tire is an integral 
part of the assembly, each non- 
pneumatic tire assembly shall include, 
in letters or numerals not less than 0.078 
inches high, the information specified in 
paragraphs $4.3 (a) through (f). The 
information shall be permanently 
molded, stamped or otherwise 
permanently marked into or onto the 
non-pneumatic tire or non-pneumatic 
tire assembly, except that the 
information specified in $4.3(d) and 
S4.3(g) may appear on a label that is 
permanently attached to the tire or tire 
assembly. If a label is used, it shall be 
subsurface printed, made of a material 
that is resistant to fade, heat, moisture, 
and abrasion, and attached in such a 
manner that it cannot be removed 
without destroying or defacing the label 
on the non-pneumatic tire or tire 
assembly. The information shall appear 
on both sides of the non-pneumatic tire 
or non-pneumatic tire assembly, except, 
in the case of a non-pneumatic tire 
assembly which has a particular side 
that must always face outward when 


mounted on a vehicle, in which case the 
infermation shown in paragraphs $4.3 
(a) through (g) shall only be required on 
the outward facing side. The information 
shall be positioned on the tire or tire 
assembly such that it is not placed on 
the tread or the outermost edge of the 
tire and is not obstructed by any portion 
of any non-pneumatic rim or wheel 
center member designated for use with 
that tire in $4.4 of this standard or in 49 
CFR 571.110 or 49 CFR 571.120. 

(a) The non-pneumatic tire 
identification code (“NPTIC”); 

(b) Load rating, which, if expressed in 
kilograms, shall be followed in 
parenthesis by the equivalent load 
rating in pounds, rounded to the nearest 
whole pound; 

(c) For a non-pneumatic tire that is not 
an integral part of a non-pneumatic tire 
assembly, the size and type designation 
of the non-pneumatic rim or wheel 
center member that is contained in the 
submission made by a manufacturer, 
pursuant to $4.4(a), or in one of the 
publications described in $4.4{b) for that 
tire’s non-pneumatic tire identification 
code designation; 

(d) The name of the manufacturer or 
brand name; 

(e) The symbol DOT in the manner 
specified in part 574 of this chapter, 
which shall constitute a certification 
that the tire conforms to applicable 
Federal motor vehicle safety standards; 

(f) The tire identification number 
required by § 574.5 of this chapter; 

(g) The labeling requirements set forth 
in S6 of Standard No. 110 (§ 571.110), or 
S8 of Standard No. 120 (§ 571.120). 


§ 571.129 [Amended] 


8. In § 571.129, S5.3.2.2 is revised to 
read as follows: 

$5.3.2.2 The test cleat is made of steel 
and has the following dimensions; 

(a) Minimum length of one inch 
greater than the maximum tire width of 
the tire, 

(b) Width of one-half inch with the 
surface which contacts the tire’s tread 
having one-quarter inch radius, and 

(c) Minimum height of one inch 
greater than the difference between the 
unloaded radius of the non-pneumatic 
tire assembly and the maximum radius 
of the non-pneumatic rim or wheel 
center member, if used with the non- 
pneumatic tire assembly being tested. 


Issued on April 22, 1991. 
Jerry Ralph Curry, 
Administrator. 
{FR Doc. 91-9846 Filed 4~—25-91; 8:45 am] 
BILLING CODE 4910-50-M 


Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Rules and Regulations 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Parts 204 and 282 
[Docket No. 910120-1020) 

RIN 0648-AD15 

South Pacific Tuna Fisheries 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Final rule and interim final rule. 


summary: NOAA revises interim 
regulations issued in 1989 to implement 
the South Pacific Tuna Act of 1988 (Act). 
The Act authorizes the Secretary of 
Commerce to issue regulations as may 
be necessary to carry out the purposes 
and objectives of the “Treaty on 
Fisheries Between the Governments of 
Certain Pacific Island States and the 
Government of the United States of 
America” (Treaty) and the Act. 

All U.S. fishing vessels except for 
those using trolling gear to fish for 
albacore tuna outside of the 200 nautical 
mile fisheries zones of the Pacific Island 
Parties, are required to obtain licenses 
under the Treaty to fish for tuna in a 10 
million square mile (25.9 million square 
kilometer) area of the South Pacific 
Ocean, known as the “Licensing Area.” 

This interim final rule clarifies the 
dates of the licensing year; revises the 
procedures for applying for licenses; 
establishes a system for allocating 
licenses in the event that more 
applications are received than there are 
licenses available; and makes a number 
of other changes to the existing interim 
regulations. The Office of Management 
and Budget (OMB) contro] number 
assigned to the rule’s reporting and 
recordkeeping requirements is added to 
50 CFR part.204 as a final rule. 


DATES: This final rule and interim final 
tule are effective as of April 26, 1991. 
Comments on this interim final rule 
are invited and will be considered if 
received on or before June 25, 1991. 


ADDRESSES: Comments, requests for 
license applications, information as to 
license availability and applicable fees, 
and further information should be 
addressed to the Director, Southwest 


_ Region, NMFS, 300 South Ferry Street, 


room 2005, Terminal Island, CA 90731; 
telephone (213) 514-6196; facsimile (213) 
514-6194. The regulatory impact report 
and environmental assessment covering 
this interim rule are also available upon 
request. 

FOR FURTHER INFORMATION CONTACT: | 
Mr. John L. Dentler, Chief, Trade and 
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Industry Services, Southwest Region, 
NMFS, (213) 514-6677. 


SUPPLEMENTARY INFORMATION: On April 
2, 1987, the United States signed the 
Treaty with 12 Pacific island nations 
(Australia, Cook Islands, Federated 
States of Micronesia, Fiji, Kiribati, 
Marshall Islands, Nauru, New Zealand, 
Papua New Guinea, Solomon Islands, 
Tuvalu, and Western Samoa). The 
nations of Niue, Palau, Vanuatu and 
Tonga became signatories at a later 
date. These 16 nations are referred to as 
the “Pacific Island Parties.” On June.7, 
1988, the President signed the ~ 
implementing legislation into law as the 
South Pacific Tuna Act of 1988 (Pub. L. 
100-330). The Treaty went into effect on 
June 15, 1988. 

In the western Pacific Ocean, 
conflicting juridical positions with 
respect to tuna resulted in fisheries 
disputes between the United Siates and 
several Pacific island nations. Some U.S. 
tuna purse seine vessels were seized by 
island nations, causing retaliatory U.S. 
trade embargoes as mandated by the 
Magnuson Fishery Conservation and 
Management Act. The Treaty is a result 
of the efforts of the United States and 
Pacific island nations to overcome these 
problems in a mutually beneficial 
manner. 

In January 27, 1989, NOAA issued 
interim regulations implementing the 
Treaty and the Act (54 FR 4033). NMFS 
is responsible for most of the day-to-day 
operational aspects of the Treaty 
obligations of the United States. The 
Department of State is responsible for 
the formal country-to-country contacts 
under the Treaty. Certain obligations of 
the U.S. Government to the Pacific 
Island Parties relating to alleged 
infringement of the Treaty are not set 
forth in the regulations, nor are certain 
procedures established by the Act with 
regard to rulemaking authority and 
interagency operations. These matters 
are not obligations placed upon the 
public and are, therefore, not included in 
the regulations. 

All U.S. fishing vessels, except for 
those using trolling gear to fish for 
albacore tuna outside of the 200 nautical 
mile fisheries zones of the Pacific Island 
Parties, are required to obtain annual 
licenses under the Treaty to fish for tuna 
in a 10 million square mile (25.9 million 
square kilometer) areas of the South 
Pacific Ocean, known as the “Licensing 
Area.” License applications are 
available upon request to the Director, 
Southwest Region, NMFS (see 
ADDRESSES). 

Pursuant to the Act, the Secretary of 
Commerce is responsible for receiving 
and forwarding applications to the 


Secretary of State, who, is accordance 
with section 2 of Annex Il of the Treaty, 
transmits them to the designated Treaty 
Administrator, the Forum Fisheries 
Agency, which acts on behalf of the 
Pacific Island Parties. 

Schedule 2 to Annex II to the Treaty 
sets forth, for each annual licensing 
period, which runs from June 15 through 
June 14 of the following calendar year, 
the number of licenses available for U.S. 
vessels and the applicable licensing 
fees. 

For the 1990-1991 fishing year, 50 
licenses were available and all were 
issued. For the 1991-1992 fishing year 
and beyond, there may be more license 
applicatioris than there are licenses 
available. It is, therefore, necessary to 
revise the interim regulations to set forth 
procedures for selecting, in a fair and 
predictable manner, which applications 
will be forwarded to the Treaty 
Administrator when there are 
insufficient licenses available. Section 9 
of the Act specifically authorizes the 
Secretary of Commerce to establish a 
license allocation system. 

The system established by this interim 
rule allocates licenses for the next 
licensing period to vessels possessing 
licenses for the current licensing period, 
with priority within that group based on 
the chronological order. in which the 
original license application for each 
vessel was received. Assuming licenses 
are available for the next licensing 
period for all currently licensed vessels, 
any available additional licenses would 
be allocated to vessels not currently 
licensed, based upon the chronological 
order in which a completed license 
application for such vessel was 
received. In the event a license is denied 
because an insufficient number are 
available, the vessel's filing date priority 
would be maintained for subsequent 
licensing periods, providing an 
application for a license for the vessel 
for the subsequent period is submitted 
at the time specified in the regulations. 

Under the present Treaty fee 
schedule, vessel licenses cost a 
minimum of $50,000 per annum for the 
first 40 vessels and a minimum of 
$60,000 per annum for the next ten 
vessels. Under the allocation system, the 
first 40 vessels would continue to 
maintain their slight fee advantage over 
the next ten vessels. These 40 vessels 
were the first to be used to fish under 
the Treaty and their operators faced a 
greater economic uncertainty regarding 
the viability of the fishery. Fishermen 
entering the fishery later did so with 
more confidence that they would be 
economically successful. NMFS believes 
that the higher fees for the later licensed 
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vessels do not pose a significant 
financial burden to their operators. 

Under the priorty system, each vessel 
that received a license in the 1990-1991 
licensing year (or in subsequent years) 
and that continues to participate in the 
fishery in accordance with applicable 
law and regulations, would receive 
priority in the allocation of licenses in 
subsequent years over new applicants. 
This allows vessel operators to 
undertake long-term business planning, 
which is essential for operations in 
which capital investment ranges from 
$7-$10 million per vessel. As additional 
licenses become available or existing 
licensees drop out of the fishery, new 
applicants will be able to enter. 

Pursuant to the Treaty, the U.S. 
Government: (1) Pays annually to the 
Pacific Island Parties foreign assistance 
moneys of $10 million; (2) collects and 
forwards vessel license fees to the 
Forum Fisheries Agency; and (3) 
investigates alleged violations and 
enforces certain Treaty provisions. In 
addition, the U.S. tuna industry is 
required to contribute annual technical 
assistance worth $250,000. In return, U.S. 
vessels obtain fishing access privileges. 
NMFS believes that since the U.S. 
Government is paying a significant 
amount of money for access to these 
waters, speculation on the part of vessel 
operators should be discouraged. 
Therefore, under the interim rule, if a 
vessel possessing a license for an entire 
licensing period does not catch and land 
fish under the Treaty during that 
licensing period, that vessel's license 
allocation priority will be forfeited. If a 
license application is made in a 
subsequent licensing period for a vessel 
that has had its license allocation 
priority forfeited, the vessel will be 
assigned a new license allocation 
number as if it were an unlicensed 
vessel. Such a forfeiture would enable a 
new applicant to receive a vessel 
license, while ensuring a continued 
supply of fish to the canneries of 
American Samoa, Puerto Rico, and 
elsewhere, thereby employing U.S. 
citizens and providing fish products for 
U.S. consumers. 

The allocation system also will allow 
a vessel owner to retain his or her 
vessel’s license allocation priority when 
replacing a licensed vessel: Provided, 
That the vessel: (1) Sank or was 
substantially damaged, except by willful 
act of the vessel operator; (2) was no 
longer seaworthy; or (3) will be replaced 
with a larger or more efficient vessel. 

In addition to adding an allocation 
system, this interim rule: 

(1) Expands and clarifies § 282.9(a)(6) 
regarding falsification of records. 
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Current enfercement actions under the 
Treaty have shown the existing 
falsificatica provision to be too narrow. 
The :new tanguage is identical to the 
language used in.other NOAA fishery 
regulations. 
_ (2) Requires that license applications 
include a copy of the vessel's U.S. Coast 
Guard Certificate of Documentation. 
Since licenses may be issued only to 
U.S. vessels, NMFS must have 
verification of each vessel's 
documentation status. 

(3) Deletes a requirement that 
notification of the availability of 
licenses and applicable fees be made in 
the Federal Register. This interim rule 
requires that:such notification be made 
through appropriate newsletters, press 
releases, and mailings. 

(4) Defines the term “Regional 
Director.” 

Several minor changes of a technical 
nature are:alse: made to correct errors 
and to provide consistency in format. 
Further, the final rule amends 50 CFR 
part 204 by adding the OMB Paperwork 
Reduction Act control number assigned 
to the reporting and recordkeeping 
provisions.of §§ 282.3.and 282.5. 


Classification 


NMES prepared (1) an environmental 
assessment for the 1989 interim rule, 
which this action does not significantly 
alter; and {2} a regulatory. impact report 
analyzing the economic impacts of the 
license allocation system. Both 
documents are available upon request 
(see ADDRESSES). 

This action is exempt from the 
provisions.of Executive Order 12291 
under section if{a}(2) of that Order 
because this rule implements an 
international fisheries agreement now in 
force and, thus, involves a foreign 
affairs function of the United States. 

Because it involves a foreign affairs 
function of the United States, this action 
also is not subject to section 553 of the 
Administrative Procedure Act. Thus, 
this rule may be made immediately 
effective. While this rule is being made 
immediately effective, as was the case 
for the interim rule published on January 
27, 1989, NMFS specifically invites 
comments for consideration in issuance 
of.a final rule. Comments will be 
considered on the interim regulations, as 
revised by this.action, if received within 
60 days. No.comments were received on 
the January 27, 1989, interim rule. 

Since notice:and.an opportunity for 
comment is not required by law to ‘be 
given for this rule, preparation of a 
regulatory flexibility analysis is not 
required by the Regulatory Flexibility 
Act and none was prepared. 


This rule includes a collection-of- 
information requirement subject to the 
Paperwork Reduction Act. The 
requirements have been approved by 
OMB under Control Number 0648-0218, 
which expires January 1, 1992. 

This rule does not contain policies 
with federalism implications sufficient 
to ‘warrant preparation of a federalism 
assessment under E.O. 12612. 

This rule does not directly affect the 
coastal zone of any state with an 
approved coastal management program. 


List of Subjects 
50 CFR Part 204 


Reporting and recordkeeping 
requirements. 
50.CFR Part 282 

Fisheries, Reporting and 
recordkeeping requirements, South 
Pacific Treaty. 

Dated: April 19, 1991. 
Samuel W. McKeen, 
Acting Assistant Administrator for Fisheries. 
Nationa! Marine Fisheries Service. 

Accordingly, 50 CFR part 204 is 
amended as follows, and the interim 
final rule adding 50 CFR part. 282 that 
was published at 54 FR 4031 on January 
27, 1989, is amended as follows: 


PART 204—OMB CONTROL NUMBERS 
FOR NOAA INFORMATION 
COLLECTION REQUIREMENTS 


1. The authority citation for part 204 
continues to read:as follows: 


Autherity: Paperwork Reduction Act of 
1986, 44'U-S.C. 3561-3520 (1982). 


§ 204.1 [Amended] 

2. In $ 204.1(b), the table is amended 
by adding im the left hand column, in 
numerical order, ““§ 282.3" and “‘§ 282.4" 
and adding in the right hand column, in 
a corresponding position, “0218”. 


PART 282—SOUTH PACIFIC TUNA 
FISHERIES 


3. The authority citation for part 282 
continues to read as follows: 


Authority: 16 U.S.C. 973-973r. 


4. In § 282.1, paragraph {a} is revised 
to read as follows: 


§ 282.1 Purpose and scope. 

(a} The South Pacific Tuna Act of 1988 
(16 U.S.C. $73-973r) authorizes the 
Secretary, with the concurrence of the 
Secretary of State, and after 
consultation with the Secretary of the 
Department in which the Coast Guard is 
operating, to _ promulgate regulations to 
implement the Act. The Act authorizes 
the Government of the United States to 
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carry out its obligations under the 
Treaty on Fisheries Between the 
Governments of Certain Pacific Island 
States.and the:Government of the 
United States of America. 


* * * * * 


5. In § 282.2, the definition of “Treaty 
Administrator” is removed, the new 
definitions for “Administrator” and 
“Regional Director” are added in 
alphabetical order, and the introductory 
text and the definitions of “Limited 
Area(s)” and “Pacific Island Party” are 
revised, to read as follows: 


§ 282.2 Definitions. 


In addition to the definitions 
contained in the Act, and unless the 
context requires otherwise, the terms 
used in this part have the following 
meanings (some: definitions in the Act 
have been repeated here to aid in 
understanding the regulations): 


Administrator means the individual or 
organization designated by the Pacific 
Island Parties to act on their behalf 
under the Treaty and notified to the 
United States. 


* * * * * 


Limited Area(s) means those areas so 
identified in schedule 3 of Annex I of the 
Treaty. 


* * * * * 


Pacific Island Party means a Pacific 
island nation that is a party to the 
Treaty. 


* * * * * 


Regional Director means the Director, 
Southwest Region, National Marine 
Fisheries Service, 300'S. Ferry Street, 
Terminal Island, CA 90731 (213-514— 
6197), or the Regional Director's 
designee. 


* * * * * 


6. Section 282.3 is revised to read as 
follows: 


§ 282.3 Vessel licenses. 


(a) Each vessel fishing in the Licensing 
Area must have a license issued by the 
Administrator for the licensing period 
being fished, unless excepted by 
§ 282.10. Each licensing period begins on 
June 15.and ends on June 14 of me 
following year. 

(b) Upon receipt, the license must be 
carried on board the vessel when in the 
Licensing Area or Closed Areas and 
must be produced at the request of 
Authorized Officers, Authorized Party 
Officers, or Authorized Inspectors. Prior 
to receipt of the license but after 
issuance, ‘a vessel may be used to fish 
provided the number of the issued 
license is available on board. 
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(c} Application forme for licenses to 


omplete: 

(1) The licensing period. for which the 
license is requested; 

(2} The name of an agent, located im 
Port Moresby, Papua, New Guinea, who, 
on behalf of the license halder, will. 
receive and respond to any legal process 
issued in accordance with the Treaty; 

(3} Documentation from an. insurance 
company showing that the vessel will be 
fully insured for the licensing period 
against all risks and liabilities normally 
covered by maritime liability insurance; 

(4) If the owner or charterer is the 
subject of proceedings under the 
bankruptcy laws of the United States, 
reasonable assurances that the owner or 
charterer will be financialfy able to 
fulfill any and alb responsibilities under 
the Treaty, Act, and regulations, 
including the payment of any penalties 
or fines; amd 

(5) A copy of the vessel's U.S. Coast 
Guard Certificate of Documentation. 

(d)} For vessels licensed for the current 
licensing period, complete applications: 
for the next licensing period together 
with the required license fee must be 
submitted between May 1 and May 15 of 
the current licensing 
Applications for vessels not currently 
licensed may be submitted at any time 
(the license fee should not be remitted’ 
until notification pursuant to paragraph 
(g) of this section that a license is 
available}. 

(e} Vessel license fees must be in the 
form of a check or money. order made. 
payable to the “Forum Fishing Agency.” 
The number of available licenses are set 
forth in, and the applicable license-fees 
are established pursuant to, part 1 of 
schedule 2 of Annex Il of the Treaty. 
The applicable licensing fee is. for the 
whole or any part of the licensing 
period; staggered periods: and prorated: 
fees are not available. 

(f} Each year, the Regional Director 
shall assign @ license allacation number 
for the next licensing year to each. 
licensed vessel based upon the 
chronological order im which the 
application for that vessel's: original 
license was received. The vessek having 
the earliest application in time shall be 
assigned the number “sane;” the vesseb 
with the next earliest application shall 
be assigned the next higher number 
“twa;” and se on until alk licensed 
vessels are assigned a license allocation 
number.. Fhe Regional Direetor shalt 
then assign license allocation numbers 


to vessels not currently licensed, in the 
same manner, based upon the 
chronological order in whick completed 
license applications for suck vessels 
were received. If more than ome 
application was or is received on the 
same date and at the same time, the 
license allocation numbers for those 
vessels shall be — by draw. 

(g) seer wnat for licenses for vessels 
not licerrsed must remit the 
applicable license fee within ten (10) 
days of receiving notice that a license is 
available, otherwise the vessel's li 
allocation number is revoked. In such 
event, the Regional Director shalf notify 
the applicant for the vessel with the 
next highest license allocation number 
that a license is available. All license 
allocation numbers will be retained for 
purposes of subsequent licensing 


, a complete 
application for ie subsequent licensing 
period and, if an existing license holder, 
the required license fee is. submitted 
between May 1¥ and May 15. 

(h) The Regional Director shal} mark 
each complete: with the 


to the Secretary of State for transmittal: 
to the Administrator, and shall remit the 
required license fees to the 
Administrator. If ani applicatior is 
withdrawn or a license allocation 
number is forfeited, the: Regional 
Director shall lower all higher license. 
allocation numbers, accordingly. 

(i) The Seeretary, in consultation with. 
the Secretary of State, may determine 
that a license application for a vessel, 
regardless of the vessel's license 
allocation number, should net be 
forwarded to the Administrator if: 

(1) The application is not in accord 
with the Treaty, Act, or ons; 

(2) The owner or charterer is 
subject of proceedings under the 
bankruptcy laws of the United States, 
and reasonable financial assurances 
have not been provided to the Secretary 
that the owner or charterer will be 
financially able to fulfill any and all’ 
responsibilities under the Treaty, Act, 
and regulations, including the payment 
of any penalties or fines; 

(3) Fhe owner or charterer has not 
established to the satisfaction of the 
Secretary that the vesset will be fully 
insured for the licensing period: against 
alt risks and liabilities normally covered 
by maritime liability insurance; or 

(4) The owner or charterer has not 


paid any final penalty assessed by the 
accordance with 


notified if a license application witk mot 
be forwarded to the Administrator, and 


of the reasons therefore, and will be 


vessel owner may request the Regiona. 
Director to assign the vessel's license: 
allocation: number te a replacement 
vessel for which the vessel owner 
imtends to apply for a license for that or 
for a subsequent licensing period. The 
Regional Director shall grant such @ 
request upon finding that the vessel: 

(1): Sank or was substantially 
damaged, except by willful act of the 
vessel operator; or - 

(2) Needs to be replaced because it is 
no longer seaworthy; or 

(3} Will beseplaced with larger or 
more efficient vessel. 

(l) In the entirol enor daagp tee 
vessel as described im paragraph (k) of 
this section, such a request must be 
received by the Regional Director within 
thirty (30} days ef the less or damage. If 
@ request is granted, the license 
allocation number shall be retained, 
providing that the vessel owner 
demonstrates, within 6 months of the 
date that the Regional Director granted. 
the request, that good faith efforts have: 
been made, and are contiauing, to 
obtain a satisfactory replacement vessel 
and documentation for that vessel, amd 
providing that, after documentation: is: 
obtained, a completed application and 
alt applicable fees for a license for the 
vessel for the next licensing period are 
submitted in accordance with paragraph 
(d) of this section. 

(m} If a vessel is licensed for a full 
licensing period and does net catch and 
land fish pursuant to the Treaty im that 
licensing period, the vessel shall forfeit 
its license allocation number and will be 
assigned a new license allocation 
number as for am unlicensed vessef if 
application is made fora subsequent 
licensing period. 

(n} The Regional Director shalf notify 
prior applicants, any persons: requesting, 
information, and representatives of the 
U.S. tuna industry, by nail, of the 
availability of licenses and applicable 
fees. In addition, the Regional Director 
shall give notice through the issuance of 
press releases and through notices 
placed in industry news letters. Inquiries 
regarding the availability of licenses and 
applicable fees should be addressed to 
the Regional Director. 


§ 282.4 [Amended] 

7. In § 282.4, paragraph (a), the 
paragraph designation “(a)” is remuved 
and the remaining text is not modified. 

&. Section 282.6 is revised to read as 
follows: 
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§ 282.6 Vessel and gear identification. _ 

While in the Licensing Area, a Limited 
Area closed to fishing, or a Closed Area, 
the international radio call sign of the 
vessel shall be painted in white on a 
black background, or in black on a 
white background, and be clear, distinct, 
and uncovered, in the following manner: 

(a) Amidships on both sides ~ 
immediately below the gunwale, and on 
a horizontal plane on.the superstructure, 
in letters-and figures 6 inches (20.3 cm) 
apart, with each letter and figure being 
at least 40 inches (101.6 cm) high and 20 
inches (50.8 cm) wide and with each line 
‘at least 5 inches (12.7 cm) wide; 

(b) If a helicopter is being carried, on 
the body of the helicopter in a place 
clearly visible from sea level, in letters 
and figures 2 inches (5.1.cm) apart, with 
each letter and figure being at least 10 
inches (25.4 cm) high, 4 inches (10.2 cm) 
wide and with each line being at least 1 
inch (2.5 cm) wide; and 

(c) On any other equipment being 
carried by and intended to be separated 
from.the vessel during normal fishing 
operations, in letters and figures clearly 
legible to the naked eye. 

~ 9. In § 282.9, paragraphs (a)(6), (a)(8) 
and (b)(1) are revised to read as follows: 


§ 282.9 Prohibitions. 

(a) *e* 

(6) In any matter material to the 
administration of the Act, the Treaty, or 
any regulation promulgated pursuant to 
the Act, to falsify or conceal a material 
fact or make any false, fictitious, or 
fraudulent statements or 
representations, or make or.use any 
false writing or document knowing the 
same to contain any false, fictitious, or 
fraudulent statement or entry; or to fail 
to report to the Secretary immediately 
any change in circumstances that has 
the effect of rendering the information 
false, incomplete, or misleading; 


* * * * * 


(8) To refuse to permit any Authorized 
Officer or Authorized Party Officer to 
board a fishing vessel for purposes of 
conducting a search or inspection in 
connection with the enforcement of the 
Actor the Treaty; : 

(b) **te* 

(1) To use a vessel to fish unless 
validly licensed as required by the 
Administrator; 


- * * * * 


10. Section 282.15 is revised to read as 
follows: 


§ 282.15 Other inspections. 


The operator of any vessel from which 
any fish taken in the Licensing Area is 
unloaded shall allow, or arrange for, and 


assist any Authorized Inspector, 
Authorized Party Officer, or Authorized 
Officer to have full access to any place ’ 
where the fish is unloaded, to remove 
samples, and to gather any other 
information relating to fisheries in the 
Licensing Area. 

[FR Doc. 91-9852 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-22-M 


50.CFR Part 649 
[Docket No. 910108-1086] 
RIN 0648-AD54 


American Lobster Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Final rule. 


summary: NMFS issues this fina! rule to 


specify acceptable mechanisms for 
complying with the degradable escape 
panel requirement approved under 
amendment 3 to the American Lobster 
Fishery Management Plan (FMP) and to 
implement that requirement as of May 
26, 1992. The purpose of the panel is to 


_allow for the escapement of lobster after 


a trap has been abandoned or lost. 

This rule also adds a definition of a 
“y-shaped notch” to improve 
enforceability of this requirement. 
EFFECTIVE DATE: May 28, 1991. 
ADDRESSES: Copies of the 
environmental assessment (EA) and the 
regulatory impact review (RIR) for 
amendment 3 are available from 
Douglas G. Marshall, Executive Director, 
New England Fishery Management 
Council, Suntaug Office Park, 5 
Broadway, Saugus, Massachusetts 
01960. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Kurkul, Resource Policy 
Analyst, Management Operations 
Division, NMFS Northeast Regional 
Office, 508/281-9331. 

SUPPLEMENTARY INFORMATION: The FMP 
is implemented by regulations appearing 
at 50 CFR part 649. The objective of the 
FMP is to'support and promote the 
development and implementation, on a 
continuing basis, of a unified regional 
management program for American 
lobster (Homarus americanus). 
Amendment 1 to the FMP was approved 
and implemented in 1986 (51 FR 19210, 
May 28; 1986), amendment 2 in 1987 (52 
FR 46088, December 4, 1987), and 
amendment 3 in 1989 (54 FR 48617, 
November 24, 1989). 

Amendment 3 and its implementing 
regulations include a requirement that 
lobster.traps contain a degradable 
escape panel (ghost panel) to allow for 
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the escapement of lobster after a trap 
has been abandoned or lost. The 
regulations implementing amendment 3. 
(54 FR 48617) specified an effective date 
for this requirement of 12 months after a 
list of acceptable mechanisms has been 
published in the Federal Register, but 
not before January 1, 1992. The proposed 
rule specifying acceptable mechanisms 
necessary for complying with this 
requirement-was published on January 
23, 1991 (56 FR 2496) and comments 
were invited until February 22, 1991. 
This rule amends the American lobster 
regulations to specify the mechanisms 
and impose the requirement as of May 
26, 1992. The scope and intent of the 
ghost panel requirement approved under 
amendment 3 is not affected. 

A definition for “v-shaped notch” is 
also added by this proposed rule. The 
purpose of this is to improve 
enforceability of the prohibition on 
retention of v-notched lobster. 


Comments and Responses 
No comments were received. 
Changes from the Proposed Rule 


The implementation date of the ghost 
panel requirement (§ 649.21(d)) has been 
changed from January 1, 1992 to May 26, 
1992. This change is necessary to make 
the implementation date consistent with 
amendment 3 and its implementing 
regulations. The delayed 
implementation date is to mitigate the 
impact of the requirement on the 
industry by allowing them to modify the 
traps during the course of normal 
operations. 

In § 649.21(d)(1)f{ii), 3% inches (8.04 
cm) has been changed to %e inch (.48 
cm), which is the correct measurement 
for the untreated materials. 

No other changes have been made. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), has determined that this 
rule is consistent with the American 
Lobster FMP. 

This rule does not change the scope or 
intent of the regulations implementing 
amendment 3 to the FMP, and is 
categorically excluded from the 
requirement to prepare an 
environmental assessment by NOAA 


Directive 02-10. 


Based on the RIR prepared by the 
Council for amendment 3, the Under 
Secretary for Oceans and Atmosphere, 
NOAA, determined a regulatory impact 
analysis under Executive Order 12291 
was not required. The RIR concluded 
that this requirement is expected to 
provide annual net benefits of $1.05- 
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$1.52 million in revenues to:lobster . 
harvesters in the exclusive economic. 
zone. 

The General Counsel of the 
Department of Commerce has certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration that the 
proposed rule, if adopted. as proposed, 
will not have @ significant economic 
impact om a substantial number of smalt 
entities. As a result, a regulatory 
flexibility analysis was not prepared. 

This rule does not contain a collection 
of information requirement for the 
purposes of the Paperwork Reduction: 
Act. 

The Council determined that this 
requirement im amrendment 3 will be 
implemented in a manner that is 
consistent, to the maximum extent 
practicable, with the approved coastal 
management programs of the affected 
states. This determination was 
submitted for review by the responsible 
state agencies under section 307 of the 
Coastal Zone Management Act. 
Connecticut, Maine, Delaware, and 
North Carolina. agreed with the 
. Council’s-determination. None of the 
other states commented within the 
statutory time period, and, therefore, 
consistency is automatically inferred. 
This rule does not change the scope or 
intent of amendment 3; therefore, this. 
determination remains applicable. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under E.O. 12612. 


List of Subjects in 58 CFR Part 649 


Fisheries, Reporting and: 
recordkeeping requirements. 


Dated: April 19, 1991. 
Samuel W. McKeen, 


Acting Assistant Administrator for Fisheries, — 


National Marine Fisheries Service. 


For the reasons set out in the 
preamble, 50 CFR part 649 is amended 
as follows: 


PART 649—AMERICAN LOBSTER 
FISHERY 


1. The authority citation for 50 CFR 
part 649 continues to read as follows: 

Authority: 16 U.S.C. 1801 et seg.. 

2. In § 649.2, definitions of ghost panel 
and v-shaped notch are added in 
alphabetical order to read as fellows: 

§ 649.2 Definitions. 


* * * * * 


Ghost panel means a panel, or other 
mechanism, which is. designed to allow 


: - for the escapement of lobster 12:months. 


after a trap has been abandoned or lost. 

V-shaped notch means a straight- 
sided triangular cut, without setal hairs, 
as least % inch (.64 cm} in depth and 
tapering to a point. 


* * * * * 


3. In § 649. 7_ posngrapis lalehis 
revised to read as follows: 


§ 649.7 Prohibitions. 

(a) 2 * 

(6) Possess, deploy, haul, harvest 
lobster from, or carry aboard @ vessel 
any gear not identified, marked, vented, 
and panelled in accordance with the 
requirements specified in § 649.21. 

4. In: § 649.21, the section heading is 
revised, paragraph (c)(3} is removed, _ 
paragraph (d) is redesignated paragraph 


(e), and a:new paragraph (d} is added te 
read as follows: . 


§ 649.21 Gear identification and marking, 


escape vent, and ghost parcel requirements. 


(d} Ghost panel. Beginning on May 26, 
1992, and thereafter, lobster traps not 
constructed entirely of wood must 
contain a ghest panel. 

(1) The specifications of this 
requirement are as follows: 

(i) The opening to be covered by the 
ghost panel must be rectangular and 
shalt not be less thar 3% inches (9.53 
cm) by 3% inches: (9.53 cm} 

(ii) The panel must be constructed of, 
or fastened to the trap with, one of the 
following untreated materials: Wood 
lath, cotton, hemp, sisal or jute twine not 
greater than %e inch (.48 cm} im 
diameter, or non-stainless, uncoated 
ferrous metal not greater tham %z inch 
(.24 cm) in diameter. 

(iii) The door of the trap may serve as 
the ghost panel if fastened. with a 
material specified in paragraph (d){1}{ii)} 
of this section. 

{iv} The ghost panel must be located. 
in the outer partor{s) of the trap amd mat 
the bottom. of the trap. 

(2) The Regional Director may at the 
request of, or after consultation with, the 
Lobster Oversight Committee of the 
Council, approve by the publication i im 


not described atcinndonaanteee 
part that serves to create am escape 
portak not less thar 3% inches (9.53: cm) 
by 344 inches (8:53 cm}, 

[FR Doc. 91-9777 Filed 4-25-81;. 8:45 am} 
BILLING CODE 3570-22-0' 
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subpart B. The penalty for QTL failure 


Federal Register : 
Vol. 56, No. 81 


Friday, April 26, 1991 - 


. these changes will take effect on July 1, 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these: notices 


making. prior to the adoption of the ‘final 
rules. 


DEPARTMENT OF THE TREASURY 
Office of Thrift Supervision _ 
12 CFR Parts 563, 584 

(No. 91-185] 

RIN 1550-AA33 


Qualified Thrift Lender Test 


AGENCY: Office of Thrift Supervision, 
Treasury. 


ACTION: Notice of proposed rulemaking. 


summary: The Office of Thrift 
Supervision (“OTS”) proposes to revise 
its qualified thrift lender (“QTL”) 
regulations to implement amendments 
made by title Il of the Financial 
Institutions Reform, Recovery; and 
Enforcement Act of 1989 (“FIRREA”), 
Public Law No. 101-73, 103 Stat. 183 
(1989). Effective July 1, 1991, section 303 
of FIRREA amends section 10{m) of the 
Home Owners’ Loan Act (“HOLA”) by 
imposing a more restrictive definition of 
“qualified thrift investments” and by 
requiring savings associations to 
maintain a higher percentage of these 
qualified thrift investments. The current 
QTL regulation, found at 12 CFR 584.6, 
already includes some changes imposed 
by FIRREA, i.e., the special phase-in for 
certain savings banks and the new 
penalty provisions for failure to 
maintain QTL status, which became 
effective August 9, 1990. 

These proposed regulations set forth 
the new QTL test, which requires a 
savings association to maintain 70 
percent of its portfolio assets in certain 
domestic residential or manufactured 
housing or housing-related investments 
in order to retain QTL status. The 
proposed regulations also implement the 
new statutory provisions regarding the 
computation period to be used in making 
the QTL calculations, consistent 
accounting principles to be used, and 
requalification following failure to meet 
the QTL test. 

This notice also proposes to recodify 
most of the QTL provisions in part 563, 


by. thrifts in a holding company structure 
will remain in part 584, which governs 
the.activities of savings and loan 
holding companies. 


DATES: Comments must be received by - 


May: 28; 1991. 

appresses: Send comments to: 
Director; Information Services Division, 
Office of Communications, Office of 
Thrift Supervision, 1700 G Street, NW., 
Washington, DC 20552. Comments will 
be available for public inspection at 
1776 G Street, NW., Street Level. 


FOR FURTHER INFORMATION CONTACT: 
Kymberly Copa, Attorney, (202) 906—- 
6638; - Deborah Dakin, Regulatory 
Counsel, Regulations, Legislation, and 
Opinions Division, (202) 906-6445; 
William Templeton, Attorney, Corporate 
and Securities Division, (202) 906-7354; 
Ben Dixon, Program Analyst, (202) 906- 
5746; Deborah Kennedy, Program 
Analyst, (202) 906-7324; or Blake Elliott, 
National Systems Manager, 
Surveillance, (202) 906-6914, Office a 
Thrift Supervision, 1700-G Street, NW., 
Washington, DC 20552. 


SUPPLEMENTARY INFORMATION: 


I. Introduction 


Section 303 ' of FIRREA substantially 
modified the QTL test first enacted in 
the Competitive Equality Banking Act of 
1987 (“CEBA”), Public Law No. 100-86, 
101 Stat. 552 (Aug. 10, 1987).2 Most of 


1 Public Law No. 101-73, 103 Stat. 163, 343-52 
{Aug. 9, 1989}. The amendments to the HOLA made 
by section 303 will take effect on July 1, 1991. Upon 
their effective date, they will be codified at 12 
U.S.C. 1467a(m). In this notice, references to section 
10{m) means section 10{m) of the HOLA as 
amended by FIRREA: The FIRREA QTL provisions 
are cited by references to the appropriate pages in 
the Statutes at Large. 

® CEBA defined qualified thrift investments as the 
sum of: 

(1) the aggregate amount of loans, equity 
positions, or securities held by the insured 
institution (or any subsidiary of such institution) 
which are related to domestic residential real estate 
or manufactured housing; 

(2) the value of property used by such institution 
or subsidiary in the conduct of the business of such 
institution or subsidiary; 

(3) liquid assets of the type required to be 
maintained under section 5A of the Federal Home 
Loan Bank Act; and 

(4) 50 percent of the dollar amount of the 
residential mortgage loans originated by such 


‘insured institution or subsidiary and sold within-90 


days of origination. 

The latter two were subject to a limit of 10 
percent of tangible assets. See Public Law No. 100- 
86, 101 Stat. 552, 572 (1987). See also 12 CFR 
584.6(a)(6) (defining “housing related activities"). 


1991, although new and substantially 
tougher penalties for failing the test 
went into effect on August 9, 1990.5 The 
FIRREA QTL test continues to require a 
thrift to'‘hold’a statutorily prescribed 
amount of housing-related investments. 
The amount required is expressed as a 
percentage: the ‘actual thrift investment 
percentage” or “ATIP”. The ATIP is a 
ratio whose numerator is housing- 
related investments (called “qualified 
thrift investments” or “QTT’) and whose 
denominator is “portfolio assets,” 
defined as a savings association's total 
assets less certain deductions required 
by statute. 

FIRREA redefined both the numerator 
and the denominator of the QTL ratio 
and increased the ATIP from 60 to 70 
percent. The statute eliminated the five- 
year waiting period for requalification 
and reduced the previously unlimited 
opportunities to requalify to one. 

The computation period for 
determining an association’s ATIP was 
completely:changed: Under CEBA, 
savings associations were required to 
satisfy the QTL test in three out of four 
quarters in two out of three years. 
FIRREA requires savings associations to 
maintain daily or weekly averages of 
their QTI and portfolio assets over a 
two-year period. 

Finally, FIRREA significantly limited 
the types of assets includable as QTI. 
For example, liquid assets and an 
association's business property are no 
longer included in the statutory list of 
QTI. Consequently, the new QTL test 
will differ significantly from the current 
test. See 12 CFR 584.6. 

As a part of this proposal, the QTL 
regulations, with the exception of the 
penalty provisions applicable to savings 
and loan holding companies, are being 
moved to part 563, §§ 563.50 through 
563.52. Where the FIRREA provisions do . 
not require revision, the current 
regulatory provisions remain in effect, 
but will be recodified.at part 563. The 
holding company provisions remain at 
section 584.6. Today's notice thus 
contains both the regulatory text that . 


3 The FIRREA amendments also reduced the 
transition period for state-chartered savings banks 
by two years and repealed the five-year 
disqualification period. These changes, as well as 
the FIRREA penalty provisions, were incorporated 
into the existing rule when the Office's regulations 
were recodified after FIRREA. See 54 FR 49411, 
49419 (Nov. 30, 1989); 12 CFR 584.6 (1990). ~ 
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would be amended by the proposal, as 
well as the current, unchanged 
provisions. For illustrative purposes, the 
OTS has provided examples of the 
operation of the proposed rule in the 
appendix to sections 563.50 through 
563.52. 


II. Description of the Proposal 
A. Initiating the New QTL Test 


FIRREA provides that any savings 
association is a qualified thrift lender if 
its qualified thrift investments equal or 
exceed 70 percent of its portfolio assets, 
“as measured by a daily or weekly 
average of such qualified thrift 
investments and such protfolio assets, 
for the 2-year period beginning on July 1, 
1991, and for each 2-year period 
thereafter.” 103 Stat. at 344. Because 
FIRREA requires that a savings 
association hold at least 70 percent of its 
portfolio assets in qualified thrift 
investments in order to retain its OTL 
status, the proposed rule increases the 
required ATIP from 60 to 70 percent. 

The new QTL test will take effect on 
July 1, 1991. Under this proposal, a 
savings association that has achieved 
QTL status under the current test as of 
July 1, 1991, is deemed a qualified thrift 
lender. The association thereafter 
preserves its QTL status by maintaining 
an ATIP of 70 percent or more, 
measured by the averages of its 
qualified thrift investments and portfolio 
assets over every subsequent two-year 
period. Consequently, under FIRREA 
and the proposal, a savings association 
can first fail the new QTL test on June 
30, 1993, when the weekly averages for 
the initial two-year (104-week) 
measuring cycle will be available. The 
two-year measuring period then rolls 
forward from week to week. 
Accordingly, an association can fail at 
any time after June 30, 1993, if its weekly 
ATIP, average over the preceding 104 
weeks, falls below 70 percent. 

Under this proposed rule, a savings 
association would report its ATIP on the 
quarterly Thrift Financial Report - 
(“TFR”).* As a result; after the 
expiration of the initial two-year 
measuring cycle, the association could 
report that it failed to meet its QTL 
requirement at the end of any quarter. 
The OTS recognizes that the weekly 
averaging prescribed by the statute 
imposes a greater recordkeeping burden 
on thrifts than under the current test. 


* The current TFR would be amended to add a 
line item for associations to report their quarter-end 
ATIP. In addition, the TFR instructions would be 
modified to provide guidance to associations in 
calculating their ATIP. These instructions would 
resemble those used in preparing the current-QTL 
report. 


The weekly averaging (and quarterly 
reporting) requirements are necessary to 
address Congressional concerns § that 
QTL compliance was measured too 
infrequently under the CEBA QTL test to 
be effective against manipulation by 
savings associations. The OTS intends 
to remedy the problem Congress has 
identified without, however, requiring 
more recordkeeping than is necessary 
for that purpose. Accordingly, the OTS 
does not propose to require either daily 
averaging, which FIRREA authorizes, or 
more frequent reporting than quarterly 
reporting under the TFR system already 
in place. The quarterly reporting 
mechanism will, nonetheless, reflect a 
weekly averaging calculation over the 
reported quarter, as required by statute. 

The proposal would provide that a 
savings association fails the test at the 
end of any quarter when the 
association’s ATIP based on weekly 
averages for the immediately preceding 
104 weeks does not equal or exceed 70 
percent. For example, a savings 
association’s ATIP may equal or exceed 
70 percent on its June 30, 1993 TFR, but 
the association may fail the test if its 
September 30, 1993 TFR shows that its 
ATIP, as measured by weekly averages 
of qualified thrift investments and 
portfolio assets over the preceding two 
years, falls below 70 percent.® 


1. Consistent Accounting Priniples 


Section 10(m)(5), which requires the 
application of consistent accounting 
principles, provides that the assets of 
any subsidiary of the savings 
association “shall be consolidated” with 
the assets of the association in the 
following instances: 

(1) If the assets of the subsidiary are 
added to the assets of the association in 
determining its qualified thrift 
investments; or 

(2) If residential mortgage loans 
originated and sold by the subsidiary 
within 90 days of origination are 
included in determining the savings 
association's qualified thrift 
investments. 


103 Stat. at 348-49. Under section 
10(m)(5)(B), consistent accounting 
principles must be used in determining 
the amount of a savings association’s 
portfolio assets and qualified thrift 
investments. Jd. 


5 See, e.g., 
4, 1989) (Statement of Sen. Riegle). 

® An association loses its QTL status if its ATIP 
for the preceding 104 weeks, based on the weekly 
averages, drops below 70 percent; consistent with 
current practice, the proposal does not provide for 
any rounding of the percentage. For example, an 
ATIP of 69,8 percent would not be rounded up to 70 
percent. 


135 Cong. Rec. $10, 204 (daily ed. Aug. 


19319 


The legislative history indicates that 
this provision was intended to preclude 
thrifts from-using subsidiaries’ QTI to 
enhance their ATIP without 
simultaneously adding subsidiaries’ 
assets to the denominator of the ratio. 
See 135 Cong. Rec. S 10204 (daily ed. 
Aug. 4, 1989) (statement of Sen. Riegle). 
The proposal, therefore, implements 
Congress's mandate that consistent 
accounting practices be followed in the 
calculation of the qualified thrift 
investments and the portfolio assets of a 
savings association for purposes of the 
QTL test.” 

These consistent accounting 
provisions require the association's 
consolidation of subsidiaries only under 
certain, well-defined circumstances. 
Initially, the proposal provides that a 
savings association may, but need not, 
consolidate only those subsidiaries over 
which it exercises control according to 
generally accepted accounting principles 
(“GAAP”).® As a general rule, the 
statute requires that if a savings 
association plans to count its 
subsidiary’s assets, including residential 
mortgage loans originated by the 
subsidiary and sold within 90 days, 
toward the association’s QTI, then it 
must consolidate the subsidiary. 103 
Stat. at 348-49, 


FIRREA also allows associations 
another choice for QTL purposes: To 
consolidate a subsidiary that receives 80 
percent of its annual gross revenues 
from activities directly related to 
purchasing, refinancing, constructing, 


7 An association's portfolio assets will normally 
include any investment in a subsidiary. Thus, a 
savings association's decision whether to 
consolidate its subsidiary's assets has consistent 
accounting consequences. If the association elects 
to consolidate its subsidiary’s assets, then the 
subsidiary’s qualifying assets will be added to the 
numerator and all of its assets will be added to the 
calculation of the denominator. In that case, the 
association’s investment in its subsidiary will be 
omitted from the numerator and subtracted from the 
denominator. If instead, the association decides to 
use its investment in its service corporation as a 
qualified thirft investment pursuant to section 
10{m)(4)(C){iii)(M), that investment already appears 
in the denominator, since, as noted above, one type 
of asset making up the association's portfolio assets 
is the amount of the association's investments in 
subsidiaries. 103 Stat. at 347. 

® Under GAAP, the determinative factor for 
consolidation is control. If an association owns 
more than 50 percent of the subsidiary, its control 
over that subsidiary is presumed, subject to a few 
limited exceptions. In addition, if the association 
owns less than a majority interest in the subsidiary, 
the association may still control the subsidiary by 
virtue of its control of a majority of the Board of 
Directors or voting rights. See Statement of 
Accounting Principles No. 94, “Consolidation of All 
Majority-Owned Subsidiaries” (1988). The proposal 
establishes GAAP control as the threshold for 
consolidation in order to avoid complex pro rata 
calculations when the association has only a 
minority interest in a subsidiary. 
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improving, or repairing domestic 
residential real estate or manufactured 
housing; or to count its investment in the 
subsidiary as a QTI, subject to the 15 
percent cap. See 103 Stat. at 347-49. 
Under the proposal, if the savings 
association does not control the 
subsidiary that receives 80 percent of its 
annual revenues directly from the 
housing-related activities listed, the 
association may only count the 
investment as a QTI. The proposal 
follows the express statutory authority 
requiring consolidation only in the 
described circumstances. Otherwise, the 
savings association may elect whether . 
to consolidate any subsidiary it controls 
under GAAP. 


2. De Novo Institutions 


Under-the proposal, newly chartered, 
or de novo, associations will commence 
their weekly averaging for the ATIP at 
the beginning of the quarter following 
the date on which the charter was 
granted. As of the first week of the first 
full quarter of the new savings 
association's existence, it must maintain 
weekly averages of its QTI and portfolio 
assets and report them on its quarterly 
TFR. Based on the proposed two-year 
measuring cycle, a de novo, institution 
could fail only after the expiration of 
two years from the first week of the 
association’s recorded ATIP. Thereafter, 
the new thrift could fail the QTL test at 
any time its ATIP, as measured weekly 
over the immediately preceding 104- 
week period, falls below 70 percent. 


3. Phase-in for Certain Federal 
Associations 


FIRREA altered the current phase-in 
periods to allow certain Federal savings 
associations more time ® to comply with 
the new QTL test, and the proposal 
reflects those changes. These 
associations must demonstraie a 
statutorily-defined improvement in their 
ATIP culminating with an ATIP of 70 
percent by October 1, 1995. See 103 Stat. 
at 350; cf. 103 Stat. at 335. The special 
phase-in provisions for these savings 
associations, currently located in 
section 584.6{a)(7), will be relocated to 
section 563.50(h). 


B. Definitions 
1. Qualified Thrift Investments 


FIRREA defines the term “qualified 
thrift investments” as the sum of: loans 
to purchase, refinance, construct, 
improve, or repair domestic residential 
housing or manufactured housing; home- 


* Section 301 of FIRREA reduced the CEBA 
phase-in schedule from January 1, 1998 to July 1, 
1994, whereas section 303 moves the phase-in 


deadline to October 1, 1995. See 103 Stat. at 331, 350. 


equity loans; and securities backed by 
or representing an interest in mortgages 
on domestic residential housing or 
manufactured housing. The statutory 
definition of qualified thrift investments 
also expressly includes the total amount 
of obligations of the Federal Deposit 
Insurance Corporation (“FDIC”), the 
Federal Savings and Loan Insurance 
Corporation (““FSLIC”), the FSLIC 
Resolution Fund, and the Resolution 
Trust Corporation for a limited period of 
time depending on the date on which 
such obligations were issued.!° See 103 
Stat. at 347. 

Subject to an overall limitation of 15 
percent of portfolio assets, the statutory 
definition of qualified thrift investments 
includes: 50 percent of domestic 
residential housing mortgage loans 
originated and sold within 90 days and 
investments in a service corporation 
that derives at least 80 percent of its 
annual gross revenues from certain 
housing-related activities. Also subject 
to the 15 percent limitation, an 
association may include double the 
amount of its loans and investments 
made to acquire, develop, and construct 
starter homes or starter home 
developments, as defined by the statute; 
double the amount of its loans for the 
acquisition or improvement of domestic 
residential housing, churches, schools, 
and nursing homes located within, and 
loans for any other purpose to any small 
business located within, a credit-needy 
area identified by the Director; loans for 
the purchase or construction of 
churches, schools, nursing homes, and 
hospitals, other than those previously 
mentioned and loans for their 
improvement and upkeep; and loans for 
personal, family, household, or 
educational purposes, provided that the 
dollar amount does not exceed 5 percent 
of the savings association's portfolio 
assets. See 103 Stat. at 347-48."! 


10 These obligations of the FDIC and the FSLIC 
would include those association assets receiving 
capital loss coverage from the FSLIC Resolution 
Fund (“covered assets”). Only the “guarantee” or 
note amount itself counts as a QTI, however; the 
value of the asset covered by the guarantee or note 
does not count unless that asset is itself a QTI. 

11 Clause (iii) of new section 10(m){4)}(C) 
described assets includible as QTI but subject to a 
percentage limitation. In calculating the portfolio 
assets limitation, the total allowable portion of the 
qualifying investments described in this clause may 
not exceed 15 percent of the amount of portfolio 
assets. For example, if an association’s portfolio 
assets amount to $100,000, then the total amount of 
these qualifying assets cannot exceed $15,000. If its 
assets qualifying under this section exceed $15,000, 
the association determines which combination of 
investments to use in calculating its QTI. 

Similarly, in computing the 5 percent limit on 
personal, family, household, or educational loans 
qualifying as QTI, the allowable portion may not 
exceed 5 percent of the amount of portfolio assets. 
Thus, under the preceding example, the association 
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Savings associations headquartered 
and operating in Puerto Rico or the 
Virgin Islands benefit from special rules 
defining qualified thrift investments. 
Both FIRREA and the proposed rule 
would allow thrifts headquartered and 
operating in Puerto Rico or the Virgin 
Islands to add certain investments to the 
15 percent “basket” of QTI. This notice 
proposes that these Puerto Rican and 
Virgin Island associations count their 
includable assets either under the 
standard rules for all associations or 
under the special rule for their benefit, 
but not both. 

Such associations could include the 
entire amount of loans for personal, 
family, educational, or household 
purposes made to residents of Puerto 
Rico or the Virgin Islands, as well as the 
aggregate amount of loans for the 
purchase, construction, or improvement 
of community service facilities, and of 
loans for small businesses located 
within Puerto Rico or the Virgin Islands. 
Similar to the provision for starter 
homes contained in the general 
definition of qualified thrift investments, 
associations in Puerto Rico or the Virgin 
Islands may include 200 percent of the 
aggregate amount of loans related to the 
purchase, development, and 
construction of residential housing 
located within Puerto Rico or the Virgin 
Islands, the value of which is below the 
median value of newly constructed 
residential housing in the respective 
territory. See 103 Stat. at 349-50. 

Congress defined qualified thrift 
investments with much greater 
specificity in FIRREA than in the 
original CEBA provisions and, as a 
result, narrowed the definition of 
qualified thrift investments. 
Accordingly, this proposal defines 
qualified thrift investments narrowly, for 
the most part incorporating the statutory 
language. 

The OTS believes, however, that 
residential real estate owned (“REO”) 
by the savings association should also 
be considered a qualified thrift 
investment, even though this REO is not 
explicitly mentioned in the statutory 
definition of QTI. The proposal defines 
residential REO for QTL purposes as 
domestic residential housing (the 
definition of which is discussed more 
fully below) acquired as a result of 
foreclosure or by deed in lieu of 


could include no more than $5,000 of such.personal, 
family, household, or educational loans as QTI. © 
12 The legislative history shows a Congressional 


. intent to associate QTL compliance more closely 


with investments that are directly related to housing 
than was the case under the Federal Home Loan 
Bank Board’s rule. See 135 Cong. Rec. S 10204 (daily 
ed. Aug. 4, 1989) (statement of Sen. Riegle). 
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foreclosure. This definition, therefore, 
restricts qualifying REO to rea! estate 
comprising one or more homes or other 
dwelling units as defined in 12 CFR Part 
541, located within the fifty states, the 
District of Columbia, Puerto Rico, the 
Virgin Islands, Guam, and the Pacific _ 
Islands. In other words, qualifying REO 
is the product of a borrower's default on 
a loan that, when outstanding, was a 
QTI. 

The exclusion of residential REO 
resulting from a QTI loan would create 
perverse incentives with significant 
safety and soundness ramifications. If 
residential REO is not considered a QTI, 
a savings association will have an 
incentive to delay foreclosing on bad 
residential loans because of the negative 
impact on its ATIP. Any unnecessary 
delay may result in further loss for the 
association, as well as increased risk to 
the insurance fund. A rule that excludes 
residential REO from QTI would, in 
effect, establish a QTL penalty for a 
savings association that takes prudent 
steps to protect itself from losses on 
troubled loans. 

A rule that includes residential REO 
as QTI is consistent with both the 
language of the FIRREA QTL provisions 
and their legislative history. The statute 
explicitly excludes from the definition of 
QTI goodwill and other intangible 
assets; residential REO is not expressly 
excluded under this provision. In 
addition, an association must exclude 
from QTI that portion of any loan or 
investment, except for home equity 
loans, that is used for any purpose other 
than those expressly qualifying under 
the statute. 103 Stat. at 347. The 
acquisition of residential REO resulting 
from otherwise qualifying loans is an 
inevitable and necessary incident of 
home lending; it is therefore consistent 
with the qualifying purposes listed in the 
statute and described in the legislative 
history.!% 

The legislative history shows that 
Congress wanted to strengthen the thrift 
industry’s commitment to make home 
loans in particular.’* All savings 


13 The legislative history indicates that the 
Congress specifically wanted to prevent saving 
associations from obtaining QTL “credit” for assets 
that “have little to do with residential mortgage 
lending.” See 135 Cong. Rec. S 10204 (daily ed. Aug. 
4, 1989) (statement of Sen. Riegle). Unlike the assets 
described in Senator Riegie’s remarks, REO 
resulting from an otherwise qualifying loan is 
necessarily associated with residential mortgage 
lending. 

14 More generally, FIRREA's QTL provisions also 
encourage lending for what may be characterized as 
community-based purposes. These purposes include 
lending for the purchase or construction of 
churches, schools, nursing homes, and hospitals, as 
well as loans for personal, family, household, or 
educational purposes. See Public Law No. 101-73, 
103 Stat. 183, 347-48. 


associations engaged in this type of 
lending will experience some defaults. A 
savings association principally engaged 
in home lending will experience defaults 
resulting, for example, from 
unanticipated changes in the borrower's 
ability to pay, even though the loans 
were prudently underwritten when they 
were made. It is thus not possible to 
divorce the acquisition of REO from the 
activity of making home loans: the 
acquisition of REO is a necessary 
incident of that type of lending. For this 
reason, the OTS has consistently 
interpreted the Home Owners’ Loan Act 
(“HOLA”) to permit savings 
associations to take property by 
foreclosure or deed in lieu of 
foreclosure, even though the powers 
provisions of the HOLA do not 
expressly authorize this activity. See 12 
U.S.C.A. 1464({c). 

Similarly, the OTS concludes that the 
inclusion in QTI of REO resulting from 
otherwise qualifying loans comports 
with the Congress’s requirement that 
thrifts engage chiefly in housing-related 
lending. In this way, the proposal avoids 
perverse incentives and recognizes the 
necessary relationship between housing- 
related lending and the acquisition of 
REO. It is, however, carefully drafted to 
achieve these objectives without 
exceeding the limits of Congressional 
intent. Therefore, only REO resulting 
from a loan that was itself a qualifying 
thrift investment would be included ds 


QTI. 

The OTS has also concluded that 
some clarification is necessary 
concerning the provisions that define 
qualified thrift investments. In defining 
the various types of investments that 
qualify as QTI, Congress used the 
following terms: domestic residential 
housing, domestic residential real estate, 
residential mortgage loans, 1-to-4 family 
residences, and residential real 
property.!5 

Review of the legislative history - 
indicates that Congress was chiefly 
concerned that a savings association 
maintain a minimum percentage of its 
assets in housing finance and related 
investments. See H.R. Rep. No. 222, 
101st Cong. ist Sess. 407 (1989). The 
legislative history does not suggest that 
Congress attached particular 
significance to the differences among 
the terms it used. It appears, therefore, 
that Congress used these terms 
interchangeably. 

Congress did, however, intend to 
require lending directly related to real 


18 See sections 10(m)(4)(C)(ii)(), 
10{m)(4)(C){ii) (MM), 10{m)(4)(C) (iii) 0)- 
(m)(4)(C)(iii)(TV), and 10(m)(6)(A)(ii}-(m)(6)(B) (ii) of 
the FIRREA test. 103 Stat. at 347-50 (1989). 
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estate used for homes. The proposal 
uniformly.refers to the qualifying 
property as “domestic residential 
housing,” as defined in section 563.51(d) 
of the proposed regulations, and 
manufactured housing. The proposal 
defines residential housing as real estate 
comprising one or more homes (as 
defined in 12 CFR 541.14) or other 
dwelling units (as defined in 12 CFR 
541.10). For example, the OTS intends 
that residential housing includes, but is 
not limited to, 1-to-4 family homes, 
condominiums, cooperatives, 
townhouses, apartments, dormitories, 
and nursing homes. 

The term “domestic” as used in this 
section includes units located within the 
geographic area where OTS-regulated 
savings associations are chartered. This 
area encompasses the fifty states, the 
District of Columbia, Puerto Rico, the 
Virgin Islands, Guam, and the Pacific 
Islands. The OTS solicits comment on 
whether further clarification of this term 
is required. 


2. “Portfolio Assets” 


FIRREA defines “portfolio assets” as 
the total assets of the savings 
association minus the sum of goodwill 
and other intangible assets, the value of 
property used by the association to 
conduct its business, and liquid assets 
of the type required to be maintained 
under section 6 of the HOLA, in an 
amount not exceeding 10 percent of the 
association’s total assets. 

The OTS has concluded that the 
statutory definition requires little 
clarification. As drafted, the definition 
includes, as one component of an 
association's assets, the amount of its 
investments, if any, in subsidiaries. 
However, as discussed more fully in the 
following section, the FIRREA QTL test 
allows a savings association to choose 
whether to consolidate its subsidiaries’ 
assets in order to count those assets 
toward the association’s ATIP. 

For purposes of this definition, the 
OTS intends that the term “intangible 
assets” have the same meaning as the 
basic definition used for the capital 
standards. See 12 CFR 567.1(m). The 
OTS specifically seeks comment as to 
whether this definition, or the broader 
concept of total assets, requires further 
elaboration. 


3. “Credit-needy Area” 


As part of the 15 percent “basket” of 
QTI, the new QTL provisions allow a 
savings association to double its 
investment in loans for homes, home 
improvements, small businesses, and 
community service facilities in credit- 
needy areas. 103 Stat. at 348 (1989). The 
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Director must determine which 
geographic areas are eligible for this 
allowance. The statute requires the 
Director to identify low or moderate 
income areas where the population's 
credit needs are not being met. 

Several methods exist to make this 
determination. This notice proposes 
using census tract data to identify low 
and moderate income areas and Home 
Mortgage Disclosure Act data to 
determine if such areas are credit needy. 
See Regulation C, Board of Governors of 
the Federal Reserve System, 12 CFR 
203.4. In addition, as a supplement to the 
foregoing, OTS proposes to rely on 
information obtained through 
examinations to determine an 
association’s compliance with the 
Community Reinvestment Act (“CRA”). 
The OTS will entertain requests by 
savings associations seeking further 
areas to be so designated. 

The OTS proposes to offer 
supervisory guidance as to both 
procedures to request designation of 
credit-needy areas and a list of 
identified credit-needy areas. The OTS 
seeks comment on whether this 
proposed methodology is sufficient to 
achieve the results sought by Congress. 


4. “Starter Homes” 


FIRREA gives an association double 
credit for investments in so-called 
starter homes or developments of starter 
homes. By statute, such homes are 
defined in terms of value, i.e., 1-to-4 
family residences that cost or are 
guaranteed to cost 60 percent of the 
median value of newly constructed 1-to- 
4 family homes. 103 Stat. at 348. The 
OTS proposes to rely on this statutory 
definition and to meet the additional 
requirement that the homes be located 
in the “local community” by defining 
that term to mean the savings 
association's CRA community. See 12 
CFR 563e.3. For developments, the OTS 
proposes to use the 25 percent cut-off of 
commercial/residential mix, as required 
by statute, to determine whether the 
project is eligible for this allowance. 

The OTS proposes to require any 
savings association that desires to use 
this allowance to apply to its Regional 
Director and set forth evidence that the 
residential property securing its loans 
meets the requirements outlined above. 
The OTS plans to offer associations 
supervisory guidance in meeting this 
standard of proof. 


5. “Community Service Facilities” 


In several sections of the statutory 
definition of QTI, Congress lists varying 
types of community institution to which 
qualifying loans may be made. 103 Stat. 
at 348-49, The OTS proposes to 


designate such institutions, i.e., 
hospitals, nursing homes, churches (and 
other places of worship), and schools, as 
“community service facilities” for 
purposes of this regulation. These 
facilities will be treated uniformly. The 
OTS seeks comments on the efficacy of 
such a policy. 


C. Penalties 


As previously mentioned, the new 
penalties imposed by FIRREA went into 
effect on August 9, 1990, and have 
already been incorporated into OTS 
regulations at 12 CFR 584.6{c)(2). Briefly, 
when a savings association loses its 
QTL status, it must either become one or 
more banks (but not a savings bank), 
depending on branching limitations, or 
be subject to numerous restrictions 
affecting new investment activities, 
branching, advances from the Federal 
Home Loan Bank system, and ability to 
pay dividends. If the non-QTL savings 
association remains a savings 
association, the various restrictions 
imposed on new activities, branching, 
advances, and dividends limit it to what 
is permissible for both a national bank 
and a savings association. 103 Stat. at 
34445. 

This proposal allows one limited 
exception to the general prohibition 
against new advances for a non-QTL 
savings association. Under certain 
circumstances, a non-QTL may be 
eligible for special short-term liquidity 
advances as described in section 714{c) 
of FIRREA. That section permits such 
advances only upon the request of the 
Director of OTS to the association’s 
Federal Home Loan Bank. 103 Stat. at 
421. The OTS has concluded that section 
714(c) offers an exception to the general 
prohibition on advances and that such 
advances may be necessary to continue 
the safe and sound operation of the 
association. 

In addition, if the non-QTL savings 
association is the subsidiary of.a 
savings and loan holding company, the 
holding company must be treated as a 
bank holding company within one year 
of the association's failure of the QTL 
test, absent requalification in the 
interim. If three years elapse after the 
association's loss of QTL status without 
its requalification, then the association 
must repay its outstanding Federal 
Home Loan Bank advances as promptly 
as can be prudently accomplished 
consistent with the safe and sound 
operation of the association. After three 
years, the savings association's 
activities are also restricted to those 
that are permissible for both a national 
bank and a savings association. 103 
Stat. at 345. 
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If, subsequent to requalification, a 
savings association fails to maintain its 
ATIP at or above 70 percent, all the 
statutory penalties described above will 
be imposed immediately. The statute 
does not allow for any delay of the 
imposition of penalties if the association 
fails to maintain its ATIP at or above 70 
percent after requalifying following the 
first failure. 

Certain Federal savings banks and the 
specialized savings association serving 
transient military personnel remain 
exempt from the penalties described 
herein. However, as of July 1, 1991, these 
penalties apply to savings associations 
headquartered and operating primarily 
in Puerto Rico and Virgin Islands, who 
were previously exempted by statute. 
103 Stat. at 346. 


D. Requalification 


The statute provides that a savings 
association can requalify as a QTL only 
once by meeting and maintaining the 
required ratio of QTI over portfolio 
assets for a two-year period and 
thereafter. 103 Stat. at 345. The OTS has 
interpreted this provision in conjunction 
with the two-year computation period 
contained in the basic test. Thus, the 
proposed rule would require a non-QTL 
to continue to record weekly averages of 
its qualified thrift investments and 
portfolio assets, and to report its ATIP 
for the preceding 104 weeks on the 
quarterly Thrift Financial Report. 

Under the proposal, when the savings 
association's quarterly TFR reveals that 
its ATIP for the immediately preceding 
two years meets or exceeds the 70 
percent requirement, the savings 
association has requalified. The 
association remains.a QTL for so long as 
it maintains its ATIP at or above the 
statutory level. As a result, the statutory 
sanctions for QTL failure would 
immediately be lifted. Once an 
association has requalified, it must 
remain a QTL. If the requalified 
association fails to maintain its ATIP at 
the minimum level, the association will 
lose its status and will, by statute, be 
precluded from requalifying. 


E. Solicitation of Comments 


The OTS solicits comment on all 
aspects of these proposed regulations. 
The OTS is providing for a 30-day 
comment period because it seeks to 
have these regulations in place by July 1, 
1991, the effective date of the new QTL 
test enacted in FIRREA. 


Regulatory Flexibility Act 


Pursuant to section 605(b) of the 
Regulatory Flexibility Act, the OTS 
certifies that this proy osed rule wii! not 
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have a significant economic impact on a 
substantial number of smail entities. 


Executive Order 12291 


The Director of the OTS: has: 
determined that this proposed — 


Accounting, Advertising, Crime, 
Currency, Flood insurance; Investments, 
Reporting and recordkeeping 
requirements, Savings associations, 
Securities, Surety bonds. 


12 CFR Part 584 


Administrative practice and 
procedure, ee companies, 
Reporting and recordkeeping 
requirements, Savings associations, 
Securities. 

Accordingly, the Office of Thrift 
Supervision hereby proposes to amend 
parts. 563 and 584, chapter V, title 12, 
Code of Federal Regulations as set forth 
below: 


SUBCHAPTER D—REGULATIONS 
APPLICABLE TO ALL SAVINGS 
ASSOCIATIONS: 


PART 563—OPERATIONS 


1. Fhe authority citation for part 563 
continues. to read as follows: 


Authority: Sec. 2, 48 Stat..128, as: amended 
(12 U.S.C. 4462}, see. 3, as added: by see. 304, 
103 Stat. 278 (12 U.S.C. 1462a); sec. 4, as. 
added by sec. 301, 103-Stat: 280 (12 U.S.C. 
1463); sec. 5, 48 Stat. 132, as amended (12 
U.S.C, 1464); sec. 10, as added by sec. 301, 103 
Stat. 318 (12 U.S.C. 1467a); sec. 11, as added 
by sec. 301%, 103- Stat. 342’ (172 U.S.C. 1468); see. 
18,64 Stat. 891, as. amended! by sec. 321, 103 
Stat. 267 (12 U.S.C. 1828): sec. 1204,. 101: Stat. 
662 (22: U.S.C. 3806) sec: 202, 87 Stat. 962, as 
amended (42.U.S.C. 4106). 


Subpart B—Operation and Structure 


2. Sections 563.50, 563.5%, 563.52, and 
Appendix A to §§ 563.50 through 563.52 
are added to subpart B to read as 
follows: 


§ 563.50 Qualified thrift lender status. 

(a} Beginning July 1,.1991.. a savings 
associatiom that was a qualified thrift 
lender QTL”) as: of June 30, 1991, as 
determined under regulations: im this 
chapter imeffect on that date, shall be 
deemed to have QFL status and shall 
maintain its status as. a QTL so long as 
the association's actual thrift investment 
percentage (AFIP”): (as defined in 
§ 563.51{a} of this subpart} over each 
two-year period thereafter continues te 
equal or exceed 70 percent. For purposes 


of this paragraph, the savings 
association's with the QTL. 
test for the immediately preceding two- 

year period shall be reviewed at the end 


the association shall report its 
cumulative ATIP on a quarterly basis for 
the time elapsed since July 1, 1991. 

(b} Until June 30, 1993, a savi 
association shalt be a QTL. if the 
association was deemed to be a QTL.as 
of June’30,, 1991. 

(c} Beginning June 30, 1993,. an. 
association shall lose its QTL. status 
when its ATIP, as. measured. by weekly 
averages of the association's qualified 
thrift investments and portfolio assets 
over the immediately preceding two- 
year period and as reported in the 
quarterly Thrift Financial Report, falls 
below 70 percent. 

(d) Consistent accounting required. In 
determining the amount of a savings 
association's qualified thrift investments 
and portfolio assets in order to calculate 
its ATIP, consistent accounting 
principles shail be used. This 
requirement includes, but is not limited 
to, requiring a savings association to 
consolidate a subsidiary's assets in 
determining the association’s portfolio 
assets, if the savings association elects 
to include its subsidiary’s assets to 
compute the association's. qualified thrift 
investments. 

(e} De novo savings associations. For 
purposes of paragraph (a) of this section, 
a de novo association shalt begin its 
two-year QTL measuring cycle, 
maintaining averages of its 
qualified thrift investments and portfolio 
assets, at the beginning of the quarter 
following the date on which its charter 
was granted. 

(f} Requa/ification. An association 
may requalify as a QTL only once by 
meeting and maintaining at ATIP, as 
measured by weekly averages of its 
qualified thrift investments and portfolio 
assets over the immediately preceding 
two-year period, as reported in the 
quarterly Thrift Financial Report, 
greater than or equal to 70 

(g) Exceptions. Notwithstanding 
paragraph {a} of this: section, the 
Director of the Office of Thrift 
Supervision may grant such temporary 
and limited exceptions from the 
minimum ATIP requirement contained 
in paragraph (a) of this section as the 
Director deems necessary i 

(1} The Director determines that 
extraordinary circumstances exist, such 
as when the effects of high interest rates 
reduce m demand to such a 
degree that an insufficient opportunity 


exists for a savings association to meet 
such investment requirements; or 

(2) The Director determines that: 

(i) Fhe grant of any such exception 
will significantly facilitate arn 
acquisition under sections 13{c} or 13({k} 
of the Federal Deposit Insurance Act, as 
amended; 

(ii) The acquired association will 
comply. with the transition requirements 
of paragraph (h) of this section, as if the 
date of the exemption were the starting 
date for the transition period described 
in paragraph (h} of this section; and 

(iii) The exemption will not have an 
undue adverse effect on competing. 
savings associations in the relevant 
market and will further the purpose of 
the qualified thrift lender test. 

(h) Special phase-in for certain 
Federal savings. associations.. Any 
Federal savings association. in. existence 
as a Federal savings association on 
August 9, 1989, that was chartered as a 
savings bank or @ eeoperative bank 
under State law before October 15, 1982, 
or whose principal assets were acquired 
from such a State savings bank or 
cooperative bank chartered before 
Octeber 15, 1982, shall be deemed to. 
have QTL status until October 1, 1995, 
provided, that: 

(1) Adter August 9, 1989; the 
association's actual thrift investment 
percentage does not decrease: below the 
actual thrift investment percentage on 
July 15, 1989, calculated as defined in 
§ 563.52fe) of this subpart; and 

(2} After calculating the difference 
between the association’s actual thrift 
investment on August 9, 1989, and 76 
percent, the association's actual thrift 
investment must exceed the difference 
in conformity with the following 
schedule— 


From. july 1,. 1904. threugh Sept. 30, 
FO ciricestennsnescnniearsonsecsenstsapctpenscessaupecenssoss 
— Oct. 1, 1992 through Mar. 31, 


§ 563.51 Definitions. 

For purposes of determining whether 
a savings association constitutes a 
qualified thrift lender after July 1, 1991. 
the following termes are defined: 

(a) Actual thrift investment 
percentage (“ATIP’} means the 
percentage derived by dividing the 
amount of a savings association's 
qualified thrift investments. (as. defined 
im paragraph (f) of this section) by the 
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association's portfolio assets (as defined 
in paragraph (e) of this section). 

(b) Community service facilities 
means churches or other places of 
worship, schools, nursing homes, and 
hospitals within a community (as 
defined in § 563e.3 of this subchapter). 

(c) Credit-needy area means a 
geographic region or neighborhood 
which has been identified by the 
Director, based on data acquired from 
the Bureau of the Census or from reports 
submitted pursuant to Regulation C of 
the Board of Governors of the Federal 
Reserve System, 12 CFR part 203, in 
connection with any review or 
examination of community reinvestment 
practices, as a geographic area or 
neighborhood in which the credit needs 
of low and moderate income residents 
are not being adequately met at the time 
the relevant loan was made. 

(d) Domestic residential housing 
means real estate comprising one or 
more homes or other dwelling units as 
defined in part 541 of this chapter. The 
term “domestic” refers to units within 
the fifty states, the District of Colu;nbia, 
Puerto Rico, the Virgin Islands, Guam, 
and the Pacific Islands. 

(e) Portfolio assets means the total 
assets of the savings association (as 
defined in paragraph (i) of this section) 
minus the sum of: goodwill and other 
intangible assets; the value of property 
used by the association to conduct its 
business; and the association's liquid 
assets of the type maintained pursuant 
to section 6 of the Home Owners’ Loan 
Act, in an amount not exceeding 10 
percent of the savings association’s total 
assets. 

(f}(1) Except as provided in 
paragraphs (f)(2) and (f)(3) of this 
section, qualified thrift investments 
(“QTI’) means, with respect to any 
savings association, the sum of: 

(i) The aggregate amount of loans held 
by the savings association, including 
residential real estate owned as a result 
of such loans as defined in paragraph (g) 
of this section, that were made to 
purchase, refinance, construct, improve, 
or repair domestic residential housing 
(as defined in paragraph (d) of this 
section) or manufactured housing (as 
defined in § 545.45(a)(1) of this chapter); 

(ii) Home-equity loans; 

(iii) Securities backed by or 
representing an interest in mortgages on 
domestic residential housing or 
manufactured housing; 

(iv) Direct or indirect obligations of 
the Federal Deposit Insurance 
Corporation (“FDIC”) or the Federal 
Savings and Loan Insurance 
Corporation (“FSLIC”) issued in 
accordance with the terms of 
agreements entered into prior to July 1, 


1989, for the 10-year period beginning on 
the date of issuance of such obligations; 

(v) Obligations of the FDIC, the FSLIC, 
the FSLIC Resolution Fund, and the 
Resolution Trust Corporation (“RTC”) 
issued in accordance with the terms of 
agreements entered into on or after July 
1, 1989, for the 5-year period beginning 
on the date of issuance of such 
obligations; and 

(vi) An aggregate amount, not to 
exceed 15 percent of such association's 
portfolio assets, of the following assets: 

(A) Fifty (50) percent of the dollar 
amount of the domestic residential 
housing mortgage loans originated by 
the savings association and sold within 
90 days of origination; 

(B) Investments in the capital stock or 
obligations of, and any other security 
issued by, any service corporation if 
such service corporation derives at least 
80 percent of its annual gross revenues 
from activities directly related to 
purchasing, refinancing, constructing, 
improving, or repairing domestic 
residential housing or manufactured 
housing; 

(C) Two hundred (200) percent of the 
dollar amount of loans and investments 
to acquire, develop, and construct 
“starter homes” (as defined in paragaph 
(h) of this section) or starter home 
developments, provided that not more 
than 25 percent of this amount may 
consist of commercial properties related 
to the starter home development and 
providing services to residents of the 
development; 

(D) Two hundred (200) percent of the 
dollar amount of— 

(2) Loans for the acquisition, 
construction, or improvement of 
domestic residential housing and 
community service facilities (as defined 
in paragraph (b) of this section) located 
within a “credit-needy area” (as defined 
in paragraph (c) of this section); and _ 

(2) Loans for any other purpose to any 
small businesses located within such 
credit-needy areas; 

(E) Loans for the acquisition, 
construction, or improvement of 
community service facilities (as defined 
in paragraph (b) of this section) other 
than those qualifying under the 
— (f}(1)(vi)(D) of this section; 
an 


(F) Loans for personal, family, 
household, or education purposes, 
provided that the dollar amount treated 
as QTI under this subsection may not 
exceed 5 percent of the savings 
association's portfolio assets,.as defined 
in paragraph (e) of this section. 

(2) The term “qualified thrift 
investments” does not include the 
following: 
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(i) That portion of any loan or 
investment, except for home equity 
loans, that is used for any purpose other 
than those expressly qualifying under 
paragraph (f)(1) of this section; 

(ii) Goodwill; or 

(iii) Any other intangible asset. 

(3) For savings associations 
headquartered and operating primarily 
in Puerto Rico or the Virgin Islands, the 
term “qualified thrift investments” for 
each territory includes, in addition to 
the items specified in the general 
definition contained in paragraphs (f)(1) 
and (f)(2) of this section, the following 
investments; 

(i) The aggregate amount of loans for 
personal, family, educational, or 
household purposes made to persons 
residing in or domiciled in Puerto Rico 
or the Virgin Islands; 

(ii) The aggregate amount of loans for 
the acquisition, construction, or 
improvement of-— 

(A) Community service facilities (as 
defined in paragraph (b) of this section) 
located within Puerto Rico or the Virgin 
Islands; and 

(B) Loans to small businesses located 
within Puerto Rico or the Virgin Islands; 
and 

(iii) Two hundred (200) percent of the 
aggregate amount of loans related to the 
purchase, development, and 
construction of residential housing 
located within Puerto Rico or the Virgin 
Islands; the value of which (at the time 
of acquisition or upon completion) is 
below the median value of newly 
constructed residential housing in 
Puerto Rico or the Virgin Islands, as 
applicable. 

(iv) Savings associations 
headquartered and operating primarily 
in Puerto Rico may include as QTI only 
those investments described in 
paragraphs (f)(3)(i) through (f)(3)(iii) of 
this section located in Puerto Rico, while 
associations headquartered and 
operating primarily in the Virgin Islands 
may include as QTI only those 
investments described in paragraphs 
(f)(3)(i) through (f)(3)(iii) of this section 
located in the Virgin Islands. 

(g) Residential real estate owned 
(“residential REO”), for purposes of 
§§ 563.50 and 563.51 of this subpart, 
means domestic residential housing (as 
defined in paragraph (d) of this section) 
acquired as a result of foreclosure or 
acquired by deed in lieu of foreclosure 
with respect to loans that would 
otherwise constitute QTI, as defined in 
paragraph (f) of this section. 

(h) Starter homes means 1-to-4 family 
residences the purchase price of which 
is or is guaranteed to be not greater than 
60 percent of the median value of 
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comparable newly constructed 1-to-4 
family residences within the local 
community, as determined pursuant to: 
section 563e.3 of this subchapter. 

(i) For purposes of § § 563.50 and 
563.51 of this subpart only, tota/ assets 
means total assets as would be required 
to be reported for consolidated entities 
on period-end reports filed with the 
Office of Thrift Supervision in 
accordance with generally accepted 
accounting principles: 

(1) Minus the assets of any subsidiary 
that the association elects not te 
consolidate in calculating its ATIP (as 
defined in paragraph (a) of this section); 

(2} Plus the association's investment 
in the subsidiaries described in 
paragraph (i)(1} of this section. 


§ 563.52 Penalties. 


(a) On the date of savings association 
fails the OTL test (as defined in § 563.50 
of this subpart), the savings association 
immediately shall either become one or 
more national banks, or be subject to 
the following restrictions: 

(1) Activities. The savings association 
shall not make any new investments 
(including an investment in a 
subsidiary) or engage, directly or 
indirectly, in any other new activity 
unless that investment or activity would 
be permissible for both a national bank 
and a savings association. 

(2) Branching. The savings. association 
shall not establish any new branch 
office at any location at which a 
national bank located in the savings 
association’s home State may not 
establish a branch office. For purposes 
of this paragraph, a savings 
association’s home State is the State in 
which the savings association’s total 
deposits were largest on the date on 
which the savings association ceased to 
be a QTL. 

(3) Advances. The savings asscciation 
shall not be eligible to obtain new 
advances, except for those special 
liquidity advances described in section 
10(h) of the Federal Home Loan Bank 
Act, from any Federal Home Loan Bank. 
A non-QTL savings association must 
obtain the Director of OTS’s approval to 
request such an advance from the 
appropriate Federal Home Loan Bank. 

(4) Dividends. The savings association 
shall be subject to all statutes and 
regulations governing the: payment of 
dividends by a national bank in the 
same manner and to the same extent as 
if the savings association were @ 
national bank. 

(b} Holding Company Regulation. If 
any savings association that is a 
subsidiary of a savings and loam holding 
company fails. to regain its. QTL. status. 
within one year of the date of failure, 


the holding company shall be subject to 
the penalty provided in § 584.6 of this 
chapter. 

(c) Additional Restrictions Effective 
After 3 Years. Three years from the date 
that a savings association ceases to be a 
QTL, it shall be subject to the following 
additional restrictions: 

(1) Activities. The savings association 
shall not retain any investment, 
including an investment in any 
subsidiary, or engage in any activity, 
directly or indirectly, unless that 
investment or activity would be 
permissible for it both as a national 
bank and as a savings association. 

(2), Advances. The savings association 
shall repay any outstanding advances 
from any Federal Home Loan Bank as 
promptly as can be prudently done 
consistent with the safe and sound 
operation of the savings association. 

(d) Regua/ification. If, at any time 
after requalification as provided for in 
§ 563.50(f) of this subpart, a savings 
association for any savings association 
that acquired all or substantially of its 
assets from that savings association) 
ceases to be a QTL, it shall, upon 
reporting such failure, be subject to all 
the penalties contained in paragraphs 
(a) through (c) of this: section as if all the 
periods described in such provisions 
had expired. 

(f} Exemptions—(1} For specialized 
savings association serving transient 
military personnel. The penalties 


contained in this section shall not apply | 


to a savings association subsidiary of a 
savings and Ioan holding company if: 

(i) The savings and Ioan holding 
company is a reciprocal interinsurance 
exchange that acquired control of the 
savings association before January 1, 
1984; and 

{ii} At least 90-percent of the 
customers. of the savings and loan 
holding. company and its subsidiaries 
and affiliates are active or former 
officers in the United States military 
services or the widows, widowers, 
divorced spouses, or current or former 
dependents of such officers. 

(2) For certain Federal savings 
associations. The penalties contained in 
this section shall not apply to a Federal 
savings association in existence as a 
Federal savings association on August 9, 
1989, that was chartered before October 
15, 1982, as a savings bank or a 
cooperative bank under State.law or 
that acquired its principal assets. from 
an association that was. chartered 
before October 15, 1982, as a savings 
bank or a cooperative bank under State 
law. 


Appendix A te §§ 563.50 through 563.52— 
Examples illustrating the operation of the 
new QTL test 
The follewing examples are intended te aid 
ing the operation of the new QTL 


conclusive, and they are not a substitute for 
the QTL worksheet provided by OTS. 

The first three examples use the same set 
of basic facts: savings association ABC 
(“ABC”) has $100,000 in total assets and isa 
subsidiary of a savings and loan holding 
company. The fourth example involves a 
Federally-chartered savings association that 
is subject to the transition rule at 12.CFR 
563.50(h). 


Example 1—The computation period. 


ABC is a QTL on June 30, 1991, when the 
previous test expires. Therefore, on July 1, 
1991, ABC is deemed a QTL until June 30, 
1993, the completion of the initial two-year 
measuring cycle. As of July 4, 1991, ABC will 
be required: to maintain weekly averages of 
its QTI and portfolio assets om which te base 
its weekly ATIP. 

Thereafter, at the end of each calendar 
quarter, ABC will report its ATIP on the 
quarterly TFR. The quarterly ATIP will 
consist of an average of ABC's ATIPs for the 
preceding weeks: Until June 30; 1993, the 
quarterly ATIP will be an average of the 
weekly ATIPs sinee July 1, 1991. Thus, for the 
quarter ending December 31,1991, ABC's 
quarterly ATIP will be the average of its 
weekly ATIPs for the immediately preceding 
24 weeks. 

Beginning June 30, 1993, and every quarter 
thereafter, the quarterly ATIP will be am 
average of the weekly ATIP for the 
immediately preceding 104 weeks. 
Accordingly, for the calendar quarter ending 
March 31, 1994, ABC. would compute its 
quarterly ATIP by averaging its weekly 
ATIPs since March 34, 1992, or for the 
immediately preceding 104 weeks. If, 
beginning June 30, 1993, andi at any time 
thereafter, ABC’s quarterly ATIP falls below 
70 percent, the association has failed the QTL 
test. 


Example 2—Requalification. 


Based on Example-1 of this appendix, if 
ABC’s quarterly ATIP, as reported on its 
December 31, 1993 TFR, is 69.9 percent, ABC 
loses its status as a QTL." The statutory 
penalties would immediately be imposed. See 
12 CFR 563.52. ABC can requalify if a 
subsequent quarterly ATIP, calculated as an 
average of its weekly ATIPs for the 
immediately preceding 104 weeks, equals or 
exceeds 70 percent. In the interim, ABC 
remains subject to the immediate statutory 
penalties, and the clock is running for the 
additional penalties imposed after one and 
three years. 12 CFR 563.52, 584.6. 

Assuming that ABC requalifies on June 30, 
1994, with a quarterly ATIP over the previous 
104 weeks of 70 percent or above, ABC must 
thereafter maintain its ATIP at or above the 
required level or lose its QTL status 


1 The QTL regulations im § § 563.50 through 583.52 
of this subpart do not provide for rounding up. 
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permanently. As of the June 30, 1994 
requalification, the penalties for the previous 
failure would be lifted, and the additional 


penalties, including the penalty on its holding 


company, are not triggered because ABC was 
out of compliance for less than a year. If ABC 
subsequently fails its quarterly QTL test, then 
all penalties take effect. Thus, for example, 
ABC would be required to repay all its 
Federal Home Loan Bank Advances as soon 
as prudently possible, consistent with the 
safe and sound operation of the association. 
ABC's holding company would also be 
required to register as and be deemed a bank 
holding company. 12 CFR 563.52. 


Example 3—Calculating the ATIP. 


Assume that ABC’s $100,000 in total assets 
are distributed in the following manner: 


(1) Total Assets: 

Loans for domestic residential 
housing and manufactured 
housing and _ residential 
mortgage backed securities 

Home equity loans 

Investment in a service corpo- 
ration deriving 80% of its 
gross annual revenues from 
housing 

Starter home loan 

Loan to build a school in a 
credit needy area 

Personal loan 


Purchased mortgage servicing 
rights (“PMSR”) 
Value of ABC’s property used 
to conduct its business 
Investment in Federal Home 
Loan Bank 
(2) Portfolio Assets: 
, Total assets 
PMSR’s (an intangible asset) 
The value of ABC's business 
property 
Cash, i.e., liquidity (no more 
than 10% of total assets) 
$70,000 Portfolio assets 
(2) Qualified Thrift Investments: 
(a) QTI includable at full value: 
$30,000..... Qualifying home loans and 
mortgage backed securities 
+10,000... Home equity loans 


$40,000..... Subtotal 
(b) QTI limited to 15% of Portfolio Assets 
(15% x $70,000 = $10,500): 
Investment in service corpo- 
ration * 
+5,000 Investment in loans for start- 
KB er home 
+5,000 ~ Loan to build school in credit 
x 2 needy area 
+3,500..... $5,000 personal loan limited 
to 5% of portfolio assets 
($70,000 x 5% = $3,500) 


Subtotal prior to imposition of 
15% cap. 
(c) Total QTI: 
$10,500..... Cap on QTI limited to 15% of 
portfolio-assets 
+$40,000.. Previous subtotal of assets in- 
cludable in entirety 


$50,500...... Total QTI 
(4) ATIP. 


1 ABC decided to use the investment as QTI. If 
- investment constitutes 51 percent ownership, 
if ABC has actual control over the service 
conpieation. then ABC could have consolidated the 
service corporation's assets. 


Example 4—The special phase-in for certain 
Federal savings associations. 


Institution XYZ is a Federal savings 
association that was originally chartered as a 
savings bank in 1980. In 1988, XYZ converted 
to a Federal savings association charter, As a 
result, XYZ shall be deemed to have QTI 
status through August 9, 1995, so long as it 
complies with certain transitional 
requirements. 

The association ATIP cannot fall below its 
ATIP (as defined in 12 CFR 563.51(a)) on July 
15, 1989. In addition, XYZ must compute the 
difference between its ATIP on August 9, 
1989, and 70 percent. Thereafter, XYZ’s ATIP 
must increase in 25 percent increments until 
it reaches 70 percent by October 1, 1995. 
Thus, assuming XYZ's ATIP was 50 percent 
on July 15, 1989, the association’s subsequent 
ATIP could not fall below 50 percent. 

On August 9, 1989, if its ATIP remained at 
50 percent, then its ATIP would have to 
increase to 55 percent by July 1, 1991 (70% — 
50% = 20%; 20% K 25% + 5%; 50% + 5% = 
55%). Similarly, beginning October 1, 1992, 
XYZ's ATIP would have to reach and remain 
at 60 percent. From April 1, 1994 through 
September 30, 1995, XYZ’s ATIP would have 
to be 65 percent, and beginning October 1, 
1995, the association would be required to 
maintain a 79 percent ATIP to comply with 
the test. 


SUBCHAPTER F—REGULATONS OF 
SAVINGS AND LOAN HOLDING 
COMPANIES 


PART 584—REGULATED ACTIVITIES 


3. The authority citation for part 584 
continues to read as follows: 

Authority: sec. 2, 48 Stat. 128, as amended 
(12 U.S.C. 1462); sec. 3, as added by sec. 301, 
103 Stat. 278 (12 U.S.C, 1462a); sec. 4, as 
added by sec. 301, 103 Stat. 280 (12 U.S.C. 
1463); sec. 5, 48 Stat. 132, as amended; (12 
U.S.C. 1464); sec. 10, as added by sec. 301, 103 
Stat. 318 (12 U.S.C. 1467a); sec. 11, as added 
by sec, 301, 103 Stat. 342 (12 U.S.C. 1468). 


4. Section 584.6 is revised to read as 
follows: 


§ 584.6 Penalty for loss of qualified thrift 
lender status. 

‘Any company that controls a savings 
association that is subject to the 
penalties of § 563.52 of this chapter 
shall, within one year of the date on 
which the savings association ceased to 
be a QTL, register as and be deemed to © 
be a bank holding company subject to 
all of the provisions of the Bank Holding 
Company Act.of 1956, section ’8 of the 
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Federal Deposit Insurance Act, and 
other statutes applicable tobank . 
holding companies, in the same manner _ 
and to the same extent asifthe — 
company were a bank holding company 
and the savings association were a 
bank, as those terms are defined in the 
Bank Company Act of 1956. 


Dated: March 25, 1991. 

By the Office of Thrift Supervision. 
Timothy Ryan, 
Director. 
[FI Doc. 91-9782 Filed 4-25-91; 8:45 am] 
BILLING CODE 6720-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 90-NM-174-AD] 


Airworthiness Directives; Airbus 
Industrie Model A310-200 and A310- 
300 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Supplemental notice of 
proposed rulemaking (NPRM); reopening 
of comment period. 


SUMMARY: This notice proposes to 
amend an earlier proposed 
airworthiness directive (AD), applicable 
to all Airbus Industrie Model A310-200 
and A310-300 series airplanes, which 
would have required repetitive visual 
inspections and electrical continuity 
tests to detect broken or missing vespel 
bushes in the flap universal joint - 
assemblies, and replacement of 
universal joint bushes, if necessary. This 
action would revise the proposal to cite 
the latest revision to the service bulletin 
as the appropriate service information, 
and would reduce the initial inspection 
time to prior to the accumulation of 5,500 
landings. 


DATES: Comments must be received no 
later than June 3, 1991. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, attention: 
Airworthiness Rules Docket No. 90-NM- 
174—AD, 1601 Lind Avenue SW., Renton, . 
Washington 98055-4056. The applicable 
service information may be obtained __ 
from Airbus Industrie, Airbus Support 
Division, Avenue Didier Daurat, 31700 
Blagnac, France. This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
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Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 
FOR FURTHER INFORMATION CONTACT: 
-Mr. Greg Holt, Standardization Branch, 
ANM-113; telephone (206) 227-2140. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments. as 
they may desire. Communications 
should identify the Rules Docket number 
and.be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in light of the comments received. 
Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A re 
summarizing each FAA/ pub ublic contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 
Commenters wishing the FAA to 


acknowledge receipt of their comments _ 


submitted in response to this notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-174-AD.” The 


post card will be date/time stamped and: 


returned to the commenter. 
Discussion 

A proposal to amend part 39 of the 
Federal Aviation Regulations to add an 
airworthiness directive which would 
have required repetitive visual 
inspections and electrical continuity 
tests to detect broken or missing vespel 
bushes in the flap universal joint 
assemblies, and replacement of the 
universal joint bushes, if necessary, was 
published as a notice of proposed 
rulemaking (NPRM) in the Federal 
Register on October 2, 1990 (55 FR 
40193). That NPRM was prompted by 
reports of abnormal angular backlash 
found in some flap drive shaft-universal 
joint assembles, due to loose, broken, or 
missing vespel bushes installed inthe 
universal joint forkends. This condition, 
if not corrected, could result in flap 
failure and subsequent partial loss of lift 


in one wing with associated degradation 
of controllability of the airplane. 

Two comments were received in 
response to the original notice. Both 
er supported the proposed 

e. 

However, one commenter, Airbus 
Industrie requested that the description 
of the unfsafe condition addressed by 
this AD action be revised to indicate 
that the rupture of one worn universal 
joint due to damaged “vespel” bushes 
will induce a wing tip brake locking, 


‘ which could contribuie to the rupture of 


another worn universal joint; this 
second failure would lead then to a 
partial loss of lift. The FAA concurs that 
the description of the unsafe condition 
may be revised somewhat to clarify it. 
Accordingly, the description has been 
revised to indicate that discrepancies in 
the vespel bushes, if not corrected, could 
result in “rupture of the flap universal 
joints, subsequent partial loss of lift in 
one wing, and reduced controllability of 
the airplanes.” 

Airbus Industrie also noted that upon 
review of new findings on in-service 
airplanes, it was determined that the 
intitial inspection threshold must be 
reduced from 8,000 landings to 5,500 
landings, with no change to the 


‘repetitive inspections intervals. Since 


issuance of the notice, Airbus Industrie 
has issued Revision 2 to Service Bulletin 
A310-27-2054, dated Novemnber 9, 1990, 
which reduces the initial compliance 
time from 8,000 landings to 5,500 
landings. The French Direction Generale 
de l’Aviation Civile (DGAC), which is 
the airworthiness authority of France, 
has classified this service bulletin as 
mandatory, and has issued 
Airworthiness Directive 90-092- 
109(B)R1, dated November 28, 1990. The 
FAA has examined the findings of the 
DGAC, reviewed all available 
information, and concurs that the 
reduction in initial compliance time is 
necessary. Paragraph A. of the propsoed 
rule has been changed to reduce the 
initial compliance time for inspection 
and to cite the latest revision to the 
Airbus service bulletin as the 
appropriate service information source. 

Since this change expands the scope 
of the proposed rule, the FAA has 
determined that it is necessary to reopen 
the comment period to provide 
additional time for public comment. 

Paragraph C. has been revised to 
reflect the current procedure for 
obtaining approvals for alternative 
methods of compliance. 

The economic analysis paragraph, 
below, has been revised to increase the 
specified hourly labor rate from $40 per 
manhour (as was cited in the preamble 
to the notice) to $55 per manhour. The 
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FAA has determined that it is necessary 
to increase this rate used in calculating 
the cost impact associated with AD 
activity to account for various 
inflationary costs in the airline industry. 

This airplane model is manufactured 
in France and type certificated in’ the 
United States under the provisions of 
§ 21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. 

‘It is estimated that 22 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 5 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $55 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $6,050. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291, (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on 4 substantial 
number of.small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 
1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 
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§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following zew airworthiness 2 
directive: 

Airbus Industrie: Applies to all Model A310- 
200 and A310-300 series airplanes, 
certificated in any category. Compliance 
is required as indicated, unless 
previously accomplished. 

To prevent rupture of the flap universal 
joints, subsequent partial loss of lift in one 
wing, and reduced controllability of the 
airplane, accomplish the following: 

A. Prior to the accumulation of 5,500 
landings, or within 350 hours time-in-service 
after the effective date of this AD, whichever 
occurs later, and thereafter at intervals not to 
exceed 3,500 landings, perform a visual 
inspection and electrical continuity tests of 
the flap system universal joint assemblies, in 
accordance with Airbus Industrie Service 
Bulletin A310-27-2054, Revision 2, dated 
November 9, 1990. 

Note: The Airbus service bulletin 
references Lucas/Liebherr Service Bulletin 
No. 551A-27-613, dated March 1989, for 
additional instructions. 

B. If any universal joint bushes are missing 
or broken, replace the bushes prior to further 
flight, in accordance with Airbus Industrie 
Service Bulletin A310-27-2054, Revision 2, 
dated November 9, 1990. After replacement, 
repeat the inspections required by paragraph 
A. of this AD at intervals not to exceed 3,500 
landings. 

C. An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Sranch, ANivi-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be forwarded 
through a FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager, Standardization 
Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Airbus 
Industrie, Airbus Support Division, Avenue 
Didier Daurat, 31700 Blagnac, France. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

Issued in Renton, Washington, on April 16, 
1991. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 91-9929 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 39 


[Docket No. 91-NM-70-AD] 


Airworthiness Directives; 
Model 727 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to 
supersede an existing airworthiness 
directive (AD), applicable to all Boeing 
Model 727 series airplanes, which 
currently requires inspection, repair if 
necessary, and modification of certain 
fuselage frames. This action would 
reduce the threshold for the initial 
inspection. This proposal is prompted by 
reports of cracking on airplanes that 
have accumulated less than the current 
threshold of 40,000 cycles. This 
condition, if not corrected, could result 
in loss of structural integrity of the 
fuselage that could result in airplane 


 depressurization. 


DATES: Comments must be received no 
later than June 17, 1991. 


ADDRESSES: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM—103, attention: 
Airworthiness Rules Docket No. 91-NM- 
70-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Stanton R. Wood, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-1208; telephone (206) 227-2772. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., : 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 


should identify the Rules Docket number . 


and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
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contained in this notice may be changed 


in light of the comments received, 


Comments are specifically invited on 
the overall regulatory, economic, . 
environmental, and energy aspects of 
the proposed rule. All comments . 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A 
summarizing each F, public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made:.“‘Comments to 
Docket Number 91-NM-70-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion 

On March 9, 1990, the FAA issued AD 
90-06-16, amendment 39-6545 (55 FR 
10048, March 19, 1990), applicable to 
Boeing Model 727 airplanes, to require 
inspection, repair if necessary, and 
modification of certain fuselage frames. 
That action was prompted by reports of 
fatigue cracking in certain fuselage 
frames. This condition, if not corrected, 
could result in loss of structural integrity 
of the fuselage that could result in 
airplane depressurization. 

Since issuance of that AD, there have 
been reports of cracks on fuselage 
frames of airplanes that had 
accumulated between 28,000 and 40,000 
flight cycles. 

The FAA has reviewed and approved 
Boeing Alert Service Bulletin 727- 
53A0195, dated May 4, 1989, which 
describes procedures for visual 
inspection, repair, and modification of 
certain fuselage frames. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would supersede AD 90-06-16 
with a new airworthiness directive that 
would reduce the threshold for the 
initial inspection in accordance with the 
service bulletin previously described. 

There are approximately 1,695 Model 
727 series airplanes of the affected 
design in the worldwide fleet. It is 


_ estimated that 1,172 airplanes of U.S. 


registry would be affected by this AD, 
that it would take approximately 16 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $55 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $1,031,360. 
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The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration _ . 
proposes to amend 14 CFR Part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by 
superseding amendment 39-6545 (55 FR 
10048, March 19, 1990), AD 90-06-16, 
with the following new airworthiness 
directive: 


Boeing: Applies to all Model 727 series 
airplanes, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To detéct cracking in the fuselage aft lower 
lobe frames between body stations (BS) 950 
and BS 1166, accomplish the following: 

A. Conduct a detailed visual inspection of 
the fuselage frames in accordance with Part I 
of the Accomplishment Instructions of Boeing 
Alert Service Bulletin 727-53A0195, dated 
May 4, 1989, prior to the times in 
subparagraphs A.1. or A.2. below, whichever 
occurs first. 

1. Prior to the times in a. or b. below, 
whichever occurs later: 

a. Within the next 3,000 flight cycles or 15 

months after April 24, 1990 (the effective 


date of AD 90-06-16, Amendment 39- 
6545), whichever occurs first; or 

b. Prior to the accumulation of 40,000 flight 
cycles. 

2. Prior to the times in a. or b. below, 

whichever occurs later: 

a. Within the next 3,000 flight cycles or 15 
months after the effective date of this 

’ AD, whichever occurs first; or 

b. Prior to the accumulation of 28,000 flight 
cycles. 


B. Repeat the inspection required by 
paragraph A. at intervals riot to exceed 4,000 
aon cycles or 15 months, whichever occurs 

t. 

C. If-any cracks are detected,-repair prior.to 
further flight, in accordance with part I of the 
Accomplishment Instructions of Boeing Alert 
Service Bulletin 727-53A0195, dated May 4, 
1989, Skin repairs must be accomplished in 
accordance with section 53-30-3 of the 
Boeing 727 Structural Repair Manual. 

D. Accomplishment of repairs in 
accordance with Boeing Alert Service 
Bulletin 727-53A0195, dated May 4, 1989, 
constitutes terminating action for the 
inspections required by paragraphs A. and B. 
of this AD for the repaired areas only. 

E. Accomplish the preventive modification 
in accordance with part I, paragraph B of the 
Accomplishment Instructions of Boeing Alert 
Service Bulletin 727-53A0195, dated May 4, 
1989, prior to the later of the times specified 
in subparagraphs E.1. and E.2. below: 

1. Within the next 7,500 flight cycles or 45 
months after the effective date of this AD, 
whichever occurs first; or 

2.Prior to the accumulation of 47,500 flight 
cycles. 

F, Accomplishment of the preventive 
modification required by paragraph E. of this 
AD constitutes terminating action for the 
inspections required by this AD for the 
modified area only. 

G. An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the manager, Seattle ACO. 

H. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing 
Commercial Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. These documents may be 
examined at the FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington. 

Issued in Renton, Washington, on April 16, 
1991. 


Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate Aircraft Certification Service. 


[FR Doc. 91-9930 Filed 4-25-91; 8:45am} 
BILLING CODE 4910-13-m 


14 CFR Part 39 
[Docket No. 90-NM-97-AD] 
Airworthiness Directives; McDonnell 


(Military) Airplanes; 
Model DC-9-80 (MD-80) Series 
Airplanes; and Model MD-88 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Supplemental notice of 


proposed rulemaking (NPRM: reopening 
of comment period. 


SUMMARY: This notice proposes to 
amend an earlier proposed 
airworthiness directive (AD), applicable 
to McDonnell Douglas Model DC-9 
series airplanes, which would have 
required the installation of a “tailcone 
unsafe” indicating system and 
modification of the tailcone release 
actuating mechanism shroud. That 
proposal was prompted by instances of 
tailcone departure from airplanes during 
landing roll. This condition, if not 
corrected, could result in a hazard to 
incoming or departing aircraft, 
particularly during night or low visibility 
conditions. This amended proposal 
would add additional airplanes that 
would require modification of the 
tailcone release actuating mechanism 


shroud. 


DATES: Comments must be received no 
later than June 3, 1991. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, attention: 
Airworthiness Rules Docket No. 90-NM- 
97-AD,.1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained . 
from McDonnell Douglas Corporation, 
3855 Lakewood Boulevard, Long Beach, 
California 90846; attn: Business Unit 
Manager, Technical Publications C1- 
HCW (54-60). This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW.., 
Renton, Washington, or the Los Angeles 
Aircraft Certification Office, 3229 East 
Spring Street, Long Beach, California. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Robert T. Razzeto, Aerospace 
Engineer, FAA, Northwest Mountain 
Region, Los Angeles Aircraft 
Certification Office, 3229 East Spring 
Street, Long Beach, California 90806- 
2425, telephone (213) 988-5355. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 





proposed rule by submitting such 
written data, views, or erguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
ateve will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in light of the comments received. 

nts are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA] public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
post card on which. the following 
statement is made: “Comments to 
Docket Number 90-NM-97-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion 

A proposal to amend part 39 of the 
Federal Aviation Regulations, which 
would have superseded AD 87-13-09, 
amendment 39-5665 (52 FR 24982, July 2, 
1987}, applicable to McDonnell Douglas 
Model DC-# series airplanes, to require 
installation of a “tailcone unsafe” 
indicating system was published as a 
notice of proposed rulemaking (NPRM) 
in the Federal Register on July 10, 1990 
(55 FR 28223). That NPRM was 
prompted by numerous reports of 
inadvertent tailcone deployments. This 
condition, if not corrected, could result 
in an inadvertently deployed tailcone 
becoming a hazard to other aircraft 
using the runway, particularly during 
night or low visibility conditions. 

One commenter requested that the 
applicability statement be changed to 
add “all-cargo” as an airplane 
configuration to which the AD is 
applicable. The FAA concurs that the 
omission is misleading, since the rule is 
intended to apply to airplanes in an “all- 
cargo” configuration. Accordingly, the 
applicability statement of the proposed 
rule has been revised to include “all- 
cargo” configurations, since the AD 
addresses requirements for “all-cargo” 
configured airplanes. Additionally, 
paragraph B.2. of this supplemental 
NPRM has been revised to clarify that 


the tailcone release system must be 
reactivated and the procedures specified 
in paragraph B.1. must be accomplished 
prior to further flight upon conversion 
from an all-cargo configuration to a 
passenger or passenger/cargo 

co tion. 

Since the issuance of the NPRM, the 
FAA has determined that the. 
applicability of the rule also must be 
expanded to include additional Model 
DC-9--80 series airplanes and Model 
MD-88 airplanes that were delivered 
subsequent to the issuance of Revision 2 
of McDonnell Douglas Service Bulletin 
53-199, and which must be required to 
accomplish the modification of the 
tailcone release actuating mechanism 
shrouds (specified in proposed 


~ paragraph C.} As written, the NPRM 


would have limited the applicability 
only to those airplanes listed in Revision 
2 of the service bulletin. The 
applicability statement of the 
Supplemental NPRM has been revised 
by deleting the reference to airplanes 
listed in the service bulletin; with this 
revision, the proposed AD would be 
applicable to all Model DC-9-80 series 
airplanes and Model MD-88 airplanes. 
Consequently, the economic analysis 
paragraph, below, has been revised to 
include these additional airplanes. 
There are approximately 1,778 airplanes 
in the worldwide fleet with the affected 
design. 

Since the changes described above 
would expand the scope of the proposed 
tule, the FAA has determined that it is 
necessary to revise the notice 
accordingly and provide additional time 
for public comment. 

Paragraph E. has been revised to 
reflect the current method for requesting 
approvals for alternative methods of 
compliance. 

Additionally, the economic analysis 
paragraph, below, has been revised to 
increase the specified hourly labor rate 
from $40 per manhour {as was cited in 
the preamble to the notice) to $55 per 
manhour. The FAA has determined that 
it is necessary to increase this rate used 
in calculating the cost impact associated 
with AD activity to account for various 
inflationary costs in the airline industry. 

There are approximately 1,778 
McDonnell! Douglas Model DC-9 series 
airplanes {including C-9 Military) 
airpianes, Mode! DC-9-80 (MD-680) 
series airplanes, and Model MD-88 
airplanes of the affected design in the 
worldwide fleet. It is estimated that 900 
airplanes of U.S. registry would be 
affected by this AD, that it would take 
approximately 38 manhours per airplane 
to accomplish the required actions, and 
that the average labor cost would be $55 
per manhour. The cost of parts to 
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accomplish this modification is 
estimated to be $1,600 per airplane. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $3,321,000. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1} 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR Part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. By revising the notice of proposed 
rulemaking, Docket No. 90-NM-97-AD, 
FR Doc. 90-16008, published in the 
Federal Register on July 10, 1990 (55 FR 
28223), as follows: 


McDonnell Douglas: Applies to all Mode! 
DC-9 series {including C-9 military) 
airplanes, Model DC-9-80 {MD-80) series 
airplanes, and Model MD-88 airplanes; 
operating in passenger, passenger/cargo, 
or all-cargo configurations; certificated in 
any category. Compliance required as 
indicated, unless previously 
accomplished. 
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To prevent unexpected tailcone 
deployment on landing, accomplish the 
following: 

A. Within 24 months after August 8, 1987 
(the effective date of amendment 39-5665, AD 
87-13-09), install a visual indicating means, 
which is approved by the Manager, Los 
Angeles, Aircraft Certification Office {ACO}, 
FAA Transport Airplane Directorate, that 
will signal the appropriate flight crew 
members when the tailcone is not attached to 
the airplane. 

Note: Any modification to install a taileone 
missing indicating system that was 
previously determined by the FAA to comply 
with AD 87-13-09, meets the requirements of 
this paragraph. 

Note: Modification is not required on all- 
cargo configured airplanes for which an 
alternate means of compliance was 
established for AD 87-13-09, in which the 
tailcone release system has been deactivated 
and the tailcone latches are positively 
retained in the latched position in a manner 
acceptable to the Manager, Los Angeles 
ACO, FAA, Transport Airplane Directorate. 
However, the tailcone release system must be 
reactivated prior to further flight upon 
conversion to a passenger or passenger/cargo 
configuration. 

B. Within 24 months after the effective date 
of this amendment, for airplanes listed in 
McDonnell Douglas Service Bulletin 53-199, 
Revision 2, dated March 17, 1989, accomplish 
either paragraph 1. or 2. below, as applicable: 

1. Modify airplanes in a passenger or 
passenger/cargo configuration by installing 
the “tailcone unsafe” indicating system in 
accordance with paragraph 2. of the 
Accomplishment Instructions of McDonnell 
Douglas Service Bulletin 53-199, Revision 2, 
dated March 17, 1989; or 

2. Modify airplanes in an all-cargo 
configuration by deactivating the tailcone 
release system in a manner approved by the 
Manager, Los Angeles ACO, FAA, Transport 
Airplane Directorate. However, the tailcone 
release system must be reactivated and the 
procedures specified in paragraph B.1. of this 
AD must be accomplished prior to further 
flight upon conversion to a passenger or 
passenger/cargo configuration. 

C. For Mode! DC-9-80 (MD-80) series 
airplanes and Model MD-88 airplanes: 
Within 24 months after the effective date of 
this amendment, modify the tailcone release 
actuating mechanism shroud by installing a 
cover over the slot so the mechanism is not 
exposed to the cabin. This modification must 
be accomplished in a manner approved by 
the Manager, Los Angeles, ACO, FAA, 
Transport Airplane Directorate. 

D. Upon accomplishment of the procedures 
specified in paragraph B.1. of this AD, the 
requirements of paragraph A. of this AD are 
no longer applicable and the visual indicating 
means installed in accordance with that 
paragraph may be removed. 

E. An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. Los 
Angeles ACO, FAA, Transport Airplane 
Directorate. 

Note: The request should be forwarded 
through an FAA Principal! Maintenance 


Inspector who may concur or comment and 
then send it to the Manager, Los Angeles 
ACO. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 

ly with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, California 
90801, ATTN: Business Unit Manager, 
Technical Publications, C1-HCW (54-60). 
These documents may be examined at the 
FAA, Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW.., 
Renton, Washington, or the Los Angeles 
Aircraft Certification Office, 3229 East Spring 
Street, Long Beach, California. 

Issued in Renton, Washington, on April 16, 
1991. 

Darrell M. Pederson, 

Acting Manager, Transportation Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-9926 Filed 4-25-91; 8:45 am} 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 91-ASO-13] 


Proposed Revision of Transition Area, 
Punta Gorda, FL 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to revise 
the Punta Gorda, FL Transition Area. A 
new standard instrument approach 
procedure {SIAP) has been developed to 
serve Runway 3 at the Charlotte County 
Airport based on the Punta Gorda VHF 
Omnidirectional Range (VOR). This 
proposed action would add an arrival 
area extension south of the airport in 
order to provide controlled airspace 
protection for instrument flight rules 
(IFR) aircraft executing the SIAP. 
Additionally, a minor correction would 
be made in the latitude/longitude 
coordinate position of the Charlotte 
County Airport. 

DATES: Comments must be received on 
or before: June 3, 1991. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Docket No. 91- 
ASO-13, Manager, System Management 
Branch, ASO-5360, P.O. Box 20636, 
Atlenta, Georgia 30320. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel for Southern Region, Room 652, 
3400 Norman Berry Drive, East Point, 
Georgia 30344; telephone (404) 763-7646. 
FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 


System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on the notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 91- 
ASO-13.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Office of the 
Assistant Chief Counsel for Southern 
Region, Room 652, 3400 Norman Berry 
Drive, East Point, Georgia 30344, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking wilt be filed in the docket. 


Availability of NPRM‘s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
System Management Branch (ASO-530}, 
Air Traffic Division, P.O. Box 20636, 
Atlanta, Georgia 30320. Communications 
must identify the notice number of this: 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM's should also request a copy of 
Advisory Circular No. 11-2A which 
describes: the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of part 71 of the 
Federal Aviation Regulations (14 CFR 





19332 


part 71) to revise the Punta Gorda, FL 
Transition Area. A new VOR standard 
instrument approach procedure has © 
been developed to serve Runway 3 at 
the Charlotte County Airport. This 
action would add an arrival area 
extension south of the airport to provide 
controlled airspace protection for IFR 
aircraft executing the new SIAP. Also, a 
minor correction would be made in the 
latitude/longitude coordinate position of 
the Charlotte County Airport. Section 
71.181 of part 71 of the Federal Aviation 
Regulations was republished in FAA 
Order 7400.6G dated September 4, 1990. 
The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore, (1) is not a “major rule” under 
Executive Order 12291; (2).is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on the substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, transition areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Public Law 97-449, January 12, 
1983); 14 CFR 11.69. 


§71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 

Punta Gorda, FL [Revised] 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of Charlotte County Airport (lat. 
26°55'02"N., long. 81°59’29"W.); within 3 miles 
each side of the Punta Gorda VOR (lat. 
26°54’59""N., long. 81°59'29” W.) 036° and 199° 
radials, extending from the 6.5-mile radius 


area to 8.5 miles northeast and south of the 
VOR. 

Issued in East Point, Georgia, on April 3, 
1991. 
Walter E. Denley, 
Acting Manager, Air Traffic Division, Atlanta, 
Georgia. 
[FR Doc. 91-9918 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 558 
[Docket No. 86N-0451] 


New Animal Drugs for Use in Animal 
Feeds; Removal of Regulation 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Reproposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is reproposing to 
remove § 558.20 Drugs used in 
medicated feeds in use before January 1, 
1958, which are not otherwise listed; 
interim listing (21 CFR 558.20) because 
the section does not provide an 
appropriate basis upon which to 
approve medicated feed applications 
and because the drugs now listed there, 
arsanilate sodium and arsanilic acid for 
certain uses, are not the subject of 
approved new animal drug applications 
(NADA's) for the indications of use 
listed. In a final rule published 
elsewhefe in this issue of the Federal 
Register, FDA is removing the portions 
of § 558.20 that pertain to butynorate 
(dibutyltin dilaurate), nitarsone, 
neomycin sulfate, phenothiazine, and 
piperazine and is codifying certain uses 
of arsanilic acid and butynorate 
(dibutyltin dilaurate). 

DATES: Comments by June 25, 1991. 


ADDRESSES: Written comments to the 
Dockets Management Branch (HFA- 


305), Food and Drug Administration, Rm. 


4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
William D. Price, Center for Veterinary 
Medicine (HFV-220), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4438. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 18, 1986 
(51 FR 45346), FDA proposed to remove 
§ 558.20 Drugs used in medicatd feeds in 
use before January 1, 1958, which are 
not otherwise listed; interim listing 
because the section did not provide an 
appropriate basis upon which to 
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approve medicated feed applications 
and because several drugs listed were 
not the subject of approved NADA’s. 
FDA also proposed to: (1) Transfer the 
provisions for arsanilate sodium and 
arsanilic acid in § 558.20 to §§ 558.60 
and 558.62, respectively, to reflect 
approval of NADA’s for these drugs for 
the uses listed in § 558.20; (2) establish 
new § 558.108 for butynorate to reflect 
its approved conditions of use; and (3) 
remove the provisions for the use of 
neomycin sulfate, phenothiazine, and 
piperazine because there are no 
currently approved NADA’s providing 
for their use in the manufacture of Type 
A medicated articles, and delete their 
listing as sole ingredients in the table in 
§ 558.4(d) Category II. Nitrasone was to 
be removed from § 558.20 because it is 
covered by an approved NADA and is 
the subject of § 558.369 Nitarsone, a 
regulation published under section 512(i) 
of the Federal Food, Drug, and Cosmetic 
Act (the act) (21 U.S.C. 360b{i)). 


Elsewhere in this issue of the Federal 
Register, FDA is issuing a final rule 
based on the December 18, 1986 
proposal that removes those portions of 
§ 558.20 pertaining to butynorate 
(dibutyltin dilaurate), nitarsone, 
neomycin sulfate, phenonthiazine, and 
piperazine. FDA is not removing certain 
portions of § 558.20 pertaining to 
arsanilic acid and arsanilate sodium. 
FDA proposed to delete arsanilate 
sodium and arsanilic acid from § 558.20 
and to codify in §§ 558.60 and 558.62, 
respectively, the conditions of use listed 
in § 558.20 based on its belief that these 
conditions reflected approved 
conditions of use. After further review of 
its NADA records, however, FDA has 
now tentatively concluded that NADA 
8-966 for arsanilate sodium for use in 
swine feed was voluntarily withdrawn 
by a letter dated November 12, 1973 
(Ref. 1). The agency acknowledged this 
withdrawal by a letter dated January 16, 
1974 (Ref. 2). FDA has also tentatively 
concluded that arsanilic acid for swine 
dysentery, which is the subject of 
NADA 8-019, is not approved at the — 
0.025— to 0.04-percent use level. The 
NADA sponsor included labeling for this 
level with a submission dated November 
13, 1972 (Ref. 3). On October 19, 1973, 
FDA informed the sponsor that the 
NADA for the dysentery claim at the 
0.025- to 0.04-percent use level was 
incomplete, because it lacked 
satisfactory residue data (Ref. 4). The 
NADA sponsor also stated in its 
November 12, 1973, letter (Ref. 1) that 
NADA 8-019 was for PRO-GEN 90 (90 
grams per pound (g/Ib) (20 percent) 
arsanilic acid), and that labeling for 
PRO-GEN 227 (227 g/Ib (50 percent) 
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arsanilic acid), PRO-GEN (454 g/Ib (100 
percent) arsanilic acid), and PRO-GEN 
SODIUM (454 g/lb arsanilate sodium) 
would be deleted. FDA acknowledged 
these changes in its January 16, 1974 
letter (Ref. 2). 

Under section 512{i) of the act, when a 
new animal drug is approved, the 
agency is to publish a notice which upon 
publication becomes a regulation. The 
notice is to include information upon the 
basis of which such animal drug is 
approved including, among other things, 
the name and address of the applicant, 
the conditions and indications of use, 
and for drugs used in animal feed, 
appropriate purposes and conditions of 
use applicable to any animal feed for 
use in which such drug is approved. 
Because FDA is unaware of any 
approved NADA for arsanilate sodium 
in swine feed or for arsanilic acid at 
0.025 to 0.04 percent in swine feed, the 
agency is not codifying these drugs as 
originally proposed. 

FDA is now proposing to remove 
§ 558.20 because it is unaware of any 
approved NADA for arsanilate sodium 
in swine feed or for arsanilic acid for the 
indications of use listed, and because 
the regulation is inappropriate for the 
purposes of identifying, in a medicated 
feed application filed under section 
512(m) of the act, a regulation published 
under section 512(i) of the act. Anyone 
claiming to hold an approved NADA for 
such products is requested to submit 
evidence to substantiate the approval. If 
an approved NADA is shown to exist 
for one or more of those indications, 

§ 558.20 will be removed and the 
approved uses codified elsewhere in 21 
CFR part 558. 


I. Environmental Impact 


The agency has determined under 21 
CFR 25.24(a)(8) and (a)(9) that its action 
is of a type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


Il. Economic Impact 


The agency has examined the 
economic effects of this proposed rule 
and has determined that it does not 
require either a regulatory impact 
analysis, as specified in Executive Order 
12291, or the regulatory flexibility Act 
(Pub. L. 96-354). The proposed rule 
would not impose new or different 
requirements on industry, because it 
would revise the regulations to reflect 
the current legal status of arsanilate 
sodium and arsanilic acid Type A 
medicated articles. The agency, 
therefore, concludes that the proposed 


rule is not a major rule as defined in 
Executive Order 12291. Furthermore, the 
agency certifies that the proposed rule 
will not have a significant impact on a 
substantial number of small business 
entities, as defined in the Regulatory 
Flexibility Act. 


Ill. References 


The following references have been 
placed on display in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


1. Letter dated November 12, 1973, 
from Patrick C. Matchette, Government 
Registration, Agricultural and 
Veterinary Products Division, Abbott 
Laboratories, North Chicago, IL 60064, to 
Paul D. Lepore, Bureau of Veterinary 
Medicine, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20852. 

2. Letter dated January 16, 1974, from 
Paul Lepore, Bureau of Veterinary 
Medicine, to Patrick C. Matchette, 
Agricultural and Veterinary Products 
Division, Abbott Laboratories, North 
Chicago, IL 60064. 

3. Submission dated November 13, 
1972, Patrick C. Matchette, Government 
Registration, Agricultural and 
Veterinary Products Division, Abbott 
Laboratories, North Chicago, IL, to Jack 
C. Taylor, Nonruminant Nutrition 
Branch, Division of Nutritional Science, 
Bureau of Veterinary Medicine, 5600 
Fishers Lane, Rockville, MD 20852. 

4. Letter dated October 19, 1973, from 
Paul D. Lepore, Bureau of Veterinary 
Medicine, to Patrick C. Matchett, 
Agricultural and Veterinary Products 
Division, Abbott Laboratories, North 
Chicago, IL 60064. 


IV. Comments 


Interested persons may, on or before 
June 25, 1991, submit to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857, 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified. with the 
docket number found in bracket in the 
office above between 9 a.m. and’4 p.m., 
Monday through Friday. 


List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act, and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 21 
CFR part 558 be amended as follows: 
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PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
part 558 continues to read as follows: 


Authority: Secs. 512, 701 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
360b, 371). 


§ 558.20 [Removed] 


2. Section 558.20 Drugs used in 
medicated feeds in use before January 1, 
1958, which are not otherwise listed; 
interim listing is removed from subpart 


Dated: March 13, 1991. 
Gary Dykstra, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 91-9914 Filed 4-25-91; 8:45 am} 
BILLING CODE 4160-01-M 


21 CFR Part 866 
[Docket No. 91N-0063) 


immunology and Microbiology 
Devices; Revocation of the Exemption 
from Premarket Notification; Blood 
Culturing System Devices 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
revise the microbial growth monitor 
classification regulation, 21 CFR 
866.2560, by revoking the exemption 
from the premarket notification 
procedures for blood culturing system 
devices used in testing blood and other 
normally sterile body fluids for bacteria, 
fungi, and other microorganisms. 
Devices using traditional manual 
methods employing turbidity 
measurements or direct counts, included 
under this classification regulation, will 
retain the exemption. The revocation of 
the exemption for blood culturing 
system devices is necessary because of 
the importance of these devices in 
providing rapid diagnosis of potentially 
life-threatening conditions. 

DATES: Written comments by June 25, 
1991 Manufacturers or importers who 
have introduced blood culturing system 
devices into commerce since the 
exemption became effective will be 
required to submit to FDA premarket 
notification. FDA intends to require such 
submissions within 60 days after the 
final rule based upon this proposal 
becomes effective. 


ADDRESSES: Written comments may be 
sent to the Dockets Management Branch 
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(HFA-305), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD‘20857. 


FOR FURTHER INFORMATION CONTACT: 
Joseph M. Sheehan, Center for Devices 
and Radiological Health (HFZ-84), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4874. 

SUPPLEMENTARY INFORMATION: Blood 
culturing system devices are diagnostic 
devices used in clinical settings to 
detect the presence of bacteria, fungi, or 
other microorganisms in blood samples 
or in samples of other body fluids that 
are normally sterile. The process 
involves testing for these 
microorganisms by inoculating a blood 
sample directly into broth media or by 
inoculating a processed blood 
concentrate onto agar media. Microbial 
growth is monitored either by traditional 
manual methods or by instrument 
assisted monitoring of metabolic 
activities, such as the increased 
presence of carbon dioxide or changes 
in fluorescence, bioluminescence, or 
ATPase activities. 


Blood culturing system devices were 
classified into class I by regulation 
§ 866.2560 Microbial growth monitor (21 
CFR 866.2560) on November 9, 1982 (47 
FR 50814 at 50826). In the Federal 
Register of Junie 12, 1989 (54 FR 25042), 
FDA published a final rule exempting 
microbial growth monitors, subject to 
certain limitations, from the requirement 
of premarket notification. FDA proposes 
to revoke this exemption because of 
safety and effectiveness considerations. 
On reconsideration blood culturing 
system devices do not meet the criteria 
for exemption identified in the 
regulation published in the Federal 
Register of June 12, 1989. 

The medical/scientific literature 
indicates problems with the device. The 
literature shows device-related 
problems including: (1) Failure of media 
to support growth of certain organisms; 
(2) false negative and false positive 
results; and (3) cross contamination of 
cultures (Refs. 1 to 5). Since these 
devices are relied upon for rapid 
diagnosis of bacterial or fungal 
infection, to deterrnine appropriate 
treatments, speed and accuracy of 
diagnosis may be urgent, because 
bacterial or fungal infections of the 
bloodstream may be life threatening. 
Malfunction of these devices, therefore, 
could result in misdiagnosis or a 
delayed diagnosis, thus impeding the 

“success of treatment and endangering 
patients. 

Because of safety concerns presented 
by the device, FDA believes that 
re vocation of the exemption from the 


premarket notification procedures is 
necessary to ensure that FDA will be - . 
able to monitor the introduction into 
commerce, by manufacturers and 
importers, of blood culturing system 
devices, and to determine whether the 
devices are as safe and effective as 
legally marketed devices. Devices using 
traditional manual methods employing 
turbidity measurement or direct counts 
that are presently exempt from the 
premarket notification requirement 
under the classification regulation 

($ 866.2560) are not affected by this 
proposed regulation. In sum, FDA 
proposes to amend § 866.2560 by 
revising paragraph (b), as set forth 
below, to partially revoke the exemption 
from premarket notification currently 
described therein. 

Manufacturers or distributors who 
have introduced blood culturing system 
devices into interstate commerce 
without premarket notification to FDA 
must submit a premarket notification for 
their respective devices within 60 days 
after the revocation becomes final so 
that FDA may classify them. 


References 


The following references have been 
placed on display in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


1. Aronson, M. D. and D. H. Bor, “Blood 
Cultures,” Annals of Internal Medicine, 
106:246-253, 1987. 

2. Thorpe, T. C. et al., “BacT/Alert: an 
Automated Colorimetric Microbial Detection 
System,” Jorunal of Clinical Microbiology, 
28:1608-1612, 1990. 

3. Wallis, C., and J. L. Melnick, “Rapid, 
Colorimetric Method for the Detection of 
Microorganisms in Blood Culture,” Journal of 
Clinical Microbiology, 21:505-508, 1985. 

4. Washington, II, J. A., and D. M. Ilstrue, 
“Blood Cultures: Issues and Controversies,” 
Reviews of Infectious Diseases, 8:792-802, 
1986. 

5. Welch, W. D. et al., “Variability in COz, 
O2, and pH levels in Blood Culture Bottles 
from Five Different Manufacturers,” Journal 
of Clinical Microbiology, 20:881-883, 1984. 


Environmental Impact 


The. agency has determined under 21 
CFR 25.24(a)(8) and (a)(10) that this 
action is of a type that does not 
individually or cumulatively have a 
significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is . 
required. 


Economic Impact 


FDA has carefully examined the 
economic impact of this proposed rule 


and has determined that the proposed 


rule will not have a significant economic 
impact on a substantial number of small 
entities as defined by the Regulatory 
Flexibility Act (Pub. L. 96-395).In ~ 
accordance with section 3(g)(1) of 
Executive Order 12291, the impact of 
this proposed rule has been analyzed, 
and it has been determined that the 
proposed rule is not a major rule as 
defined in section 1(b) of the Executive 
Order. 

The proposed rule would simply bring 
any manufacturer initial distributor of a 
blood culturing system device under the 
same requirements that most other 
manufacturers of medical devices must 
meet. The original implementation of the 
premarket notification regulation 
involved assessment of their economic 
impact, and so no special analyses are 
needed for this one segment of the 
device manufacturing community. 

Interested persons may, on or before 
June 25, 1991, submit to the Dockets 
Management Branch (address above), 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


List of Subjects in 21 CFR Part 866 


Biologics, Laboratories, Medical 
devices. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 21 
CFR part 866 be amended as follows: 


PART 866—IMMUNOLOGY AND 
MICROBIOLOGY DEVICES 


1. The authority citation for 21 CFR 
part 866 continues to read as follows: 
Authority: Secs, 501, 510, 513, 515, 520, 701 


of the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 351, 360, 360c, 360e, 360}, 371). 


2. Section 866.2560 is amended by 
revising paragraph (b) to read as 
follows: 


§ 866.2560 Microbial growth monitor. 


* * * * * 


(b) Classification. Class 1. With the 
exception of blood culturing system 
devices, this device is exempt from the 
premarket notification procedures in 
subpart E of part 807 of this chapter. 
Blood culturing system devices which 
are used in testing for bacteria, fungi, 
and other microorganisms in blood ana 
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other normally sterile body fluids are 
not exempt from the premarket 
notification procedures. 

Dated: April 1; 1991. 
Gary Dykstra, ; 
Acting Associate Commissioner "for 
Regulatory Affairs. 
[FR Doc. 91-9747 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 870 


Abandoned Mine Reclamation Fund— _ 


Fee Collection and Coal Production . 
Reporting, Reclamation Fee, Basis for 
Coal Weight Determination 


AGENCY: Office of Surface Mining» 
Reclamation and Enforcement, Interior. 


ACTION: Reopening and extension of 
public comment period. 


summary: The Office of Surface Mining 


Reclamation and Enforcement {OSM} is 
reopening until June 25, 1991, the public 
comment period on the notice of inquiry 
it published in the March 12, 1991 
Federal Register (56 FR 10404). The 
notice (1) clarified the statutory and 
regulatory requirements for correctly 
determining the AML fee liability of 
operators and (2) sought comments 
regarding the application of the AML fee 
procedures to a specific factual situation 
where an independent operator delivers 
run-of-mine. coal to a preparation plant; 
the coal is actually cleaned, and the 
purchaser pays the operator on the basis 
of an estimated clean coal tonnage yield 
from the delivered run-of-mine coal. 
DATES: OSM will accept written 
comments on this issue until close of 
business on June 25, 1991. 

ADDRESSES: Hand deliver written 
comments to the Office of Surface | 
Mining Reclamation and Enforcement, 
Administrative Record, room 1531-L, 
1100 L Street, NW., Washington, DC; or 
mail to the Office of Surface Mining 
Reclamation and Enforcement, 
Administrative Record, room 5131-L, 
1951 Constitution Avenue, NW.., 
Washington, DC 20240. , 

FOR FURTHER INFORMATION CONTACT: 
Jane E. Robinson, (202) 343-2826. 
SUPPLEMENTARY INFORMATION: OSM 
published a notice in the March 12, 1991, 
(56 FR 10404) Federal Register to provide 
the public with an opportunity to 
comment on common practice(s) used 
by the coal industry to determine the 
weight of coal an operator sells to a 


purchaser. Comments received in 
response to that notice would assist 
OSM in-assessing the impact of its 
current rule on the coal industry and the 
AML fund. OSM would rely, in part, on 
information obtained through this 
process to, substantiate a basis for any 
change in its policy on the:determination 
of coal weight subject to the reclamation 
fee, That notice announced a public 
comment period on the notice of inquiry 
closing April 11, 1991. In response to.a 
request for additional time.so that the 
affected industry can obtain information 
pertinent to questions posed in the 
notice, OSM is extending the closing 
date of the public comment period by 60 
days. 

Dated: April 18, 1991. 
Harry M. Snyder, 
Director. 
[FR Doc. 91-8856 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
42 CFR Part 412 

[BPD-681-CN]} 

RIN 0938-AE59 


Medicare Program; Prospective 
Payment System for Inpatient Hospital 
Capital-Related Costs; Correction 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Proposed rule; correction. 


summary: In the February 28, 1991 issue 


of the Federal Register (FR Doc. 91- 
4474); (56 FR 8476), we propose to revise 
the Medicare payment methodology for 
inpatient hospital capital-related costs 
for hospitals paid under the prospective 
payment system. We would replace the 
current reasonable cost-based payment 
methodology with a prospective 
payment methodology for capital-related 
costs. This notice corrects errors made 
in that document. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Wynn (301) 966-4529, 
SUPPLEMENTARY INFORMATION: 

We are making the following 
corrections to the February 28, 1991 
proposed rule (56 FR 8476): 

1. On page 8482, in the second column, 
lines one and two, “financial or other 
investments” is changed to read 
“current assets”. In line three, “hospital” 


- is changed to read “and other long- 


term”. In line five, “investment in non- 
capital” is changed to “current”. 
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2. On page 8485, in the first column, in 
the table titled Geographic Adjustment 
Factor, the following changes are made: 

¢ Fhe formula for Rural and other 
Urban Areas is changed as follows: 
From: WI #¢ 
To: WI 46 


¢ The formula for Large Urban Areas 
is changed as follows: 
From: (1.016) (WI *°) 
To: (1.016) (WI **) 

3. On page 8486, in the second column, 
in line four, the ratio of estimated FY 
1992 Medicare capital costs to the 
aggregate payments based on the 
national average cost per case and the 
payment adjustments is changed from . 
0.7180 to 0.7028. In line five of the same 
paragraph, 0.7180 is changed to 0.7028. 

4. On page 8488, in the first column, in 
the third full paragraph, in line four, 
“calendar” is changed to “fiscal”: 

5..On page 8488, technical errors were 
made in the update factors for the 
following 12-month base year cost 
reporting periods. The published 
incorrect update factors are shown in 
the second column and the correct 
update factors are shown in the third 
column. 


COMPOUNDED UPDATE FACTORS FOR 
HOSPITAL-SPECIFIC RATE 


1.16101 
1.15371 


6. On page 8494, in the third column 
under 1. Payment Methodology 
Determination Examples, Example 1, 
Cost report data, the Base period cost 
reporting ending date is changed from 
10/31/89 to 9/30/90. Total Medicare 

inpatient capital costs is changed from 
$800,000 to $846,410. The FY 1992 cost 
reporting period ending date is changed 
from 10/31/92 to 9/30/92. 

7. On page 8495, in the first column 
under Rate adjustment factors, the cost ~ 
reporting period ending date is changed 
from 10/31/89 to 9/30/90. The update 
factor is changed from 1.16101 to 
1.09736. In section a, Hospital-specific 


_ rate calculation, the following changes 


are made: 





© The allowable cost per discharge in 
base period is changed as follows: 

From: ($800,008 + 1,000}... ---$800.00 
To: ($846,410 / 1,000). ad a cl a 41 
¢ The CMI adjustment is changed as 

follows: 
From: ($800 + 1.2000) 
Tos (OBAG.41 1 2.2OOD) a cssctescccessessncesonseoss 705.34 
© The update to FY 1992 is changed as 
follows: 
From: ($666.67 < 1.16101} 
TO: ($705.34  1.09736)........cccserecrsersseseres 
8. On page 8495, in the first column 
under section b. Adjusted Federal 
capital rate comparison calculation, the 
Adjustment for outlier reduction factor 
reflected in Federal rate is changed from 
($471.54 + 0.9490) to ($471.54 / 0.9490). 
9. On page 8495, in the second column 
under Example 2, Cost Report Data, the 
Base period cost report ending date is 
changed from 10/31/89 to 9/30/90. Total 
Medicare inpatient capital costs is 
changed from $338,500 to $358,140. The 
FY 1992 cost reporting period ending 
date is changed from 10/31/92 to 9/30/ 
92. Total capital cost is changed from 


$662,000 to $762,000. New capital cost is 
changed from $342,000 to $442,000. 

10. On page 8495, in the third column 
under section a. Hospital-Specific Rate 
Calculation, the following changes are 
made: 

© The allowable cost per discharge in 
base period is changed as follows: 

From: ($338, 
To: (een ft 000}... er “Tey 

e CMI adjustment is changed as 
Pan 
From: ($338.50 / 1.000} 

Fos ($358.14 | 2.2000).......cs0escereserssorsenr vor PSET5B 
e The ending date for the update to 
FY 1992 for cost reports ending 10/31/89 

is changed from 10/31/89 to to 9/30/80. 

¢ The update for FY 1992 is changed 
as follows: 

From: ($307.73 < 1.16101)... 
To: ($325.58 < 1.09736) 

11. On page 8496, in the first column, 
under section d. Hold-Harmless 
Payment Methodology, Hospital Ratio of 
New Capital Costs to Total Capital 
Costs in FY 1992, the following changes 
are made: 


+00 $357.28 
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e FY 1992 New capital costs is 
changed from $342,000 to $442,000. 

¢ FY 1992 Total capital costs is 
changed from $662,008 te $762,000. 

¢ The ratio of new capital costs to old 
capital costs is changed as follows: 


~ From: ($342,000 / $662,000}....:....s-sccssseseses 0.5166 


To: ($442,000 / $762,000)..........e..eceeere 0.5801. 
¢ The hospital-specific ratio is 
changed from (0.5166) to {0.5801}. 

12. On page 8499, in the first column, 
in line 12 of the second full paragraph, 
“casts” is changed to read “costs.” 

13. On page 8502, in the second 
column, in line 16 of the first full 
paragraph, “end” is changed to read 
“tend.” 

14. On page 8506, in Scenarios 1 
through 3 of table 3, the negative signs 
were omitted for all numbers in the rows 
labelled “Average dollar change per 
case” and “Average Percentage 
Change.” All the numbers shown below 
in portions of Scenarios 1 through 3 of 
table 3 have parentheses around them to 
indicate that they are negative figures. 


TABLE 3—IMPACT OF CAPITAL PROSPECTIVE PAYMENT SYSTEM ON HOSPITALS. PAID UNDER HOLD-HARMLESS METHODOLOGY 
{Payment Change per Case (Dollars) Compared to 85 Percent of Reasonable Cost Reimbursement] 


15. On page 8515, in line one in the 
first column, in § 412.320(b), “of” is 
amended to read “for.” 


Table 2a 


16. On pages 8517 through 8522, the 
heading for Table 2a is changed from 


Scenario 1: No change in new capital costs 


“Table 2a—Geographic Adjustment 
Factors Wage Index For Urban Areas” 
to Table 2a.—“Geographic Adjustment 
Factors For Urban Areas.” 

Table 2c 


17. On page 8522, computational 
errors were made in the Geographic 


Percent of hospitals 


rv 108 


} FY 1995 


(10.0) (12.5} 


(117.16) 
(40.2) 


oe} (95.86) 
(6.9) 


adjustment factor column. The 
published geographic adjustment factors 
are shown in column three and the 
correct geographic adjustment factors 
are shown in column four. 


TABLE 2c.—GEOGRAPHIC ADJUSTMENT FACTOR FoR RURAL COUNTIES WHOSE HOSPITALS ARE DEEMED URBAN 
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(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance) 


Dated: April 22, 1991. ~- 
Neil J. Stillman, 
Deputy Assistant Secretary for Information 
Resources. Management. 
[FR Doc. 91-9826 Filed 4-25-91; 8:45 am] 
BILLING CODE 4120-01-M : 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF COMMERCE 
Office of the Secretary 


April 1, 1990 Census Counts of the 
Voting Age Population 


Under the requirements of the 1976 
amendment to the Federal Election 
Campaign Act, title 2, United States 
Code, section 441a(e), I hereby give 
notice that the April 1, 1990 census 
count of the voting age population for 
each state and the District of Columbia 
is as shown in the following table. 


Note: The 1990 population counts set forth 
herein are subject to possible correction for 
undercount or overcount. The U.S. 
Department of Commerce is considering 
whether to correct these counts and will 
publish corrected counts, if any, not later 
than July 15, 1991. 


I have certified these counts to the 
Federal Election Commission. 


Dated: April 16, 1991. 
Robert A. Mosbacker, 
Secretary of Commerce. 


POPULATION OF VOTING AGE, By STATE: 
ApRit 1, 1990 CENSUS 


185,105,441 
2,981,799 
377,699 
2,684,109 
1,729,594 
22,009,296 
2,433,128 
2,537,535 
502,827 
489,808 
10,071,689 
4,750,913 
828,103 
698,344 
8,484,236 
4,088,195 
2,057,875 
1,815,960 
2,731,202 
2,992,704 


POPULATION OF VOTING AGE, By STATE: 
Aprit 1, 1990 CEnSuS—Continued 


918,926 
9,619,227 
4,663,350 
6,836,532 
3,208,316 
1,826,455 
9,802,247 

576,961 
1,149,373 
904,885 
830,497 
5,930,726 
1,068,328 

13,730,906 

5,022,488 
463,415 
8,047,371 
2,308,578 
2,118,191 
9,086,833 
777,774 
2,566,496 
497,542 
9,660,581 

12,150,671 

1,095,406 
419,675 
4,682,620 
9,605,305 
1,349,900 
9,602,787 
918,063 


Note: The 1990 population counts set forth 
herein are subject to possible correction for 
undercount or overcount. The U.S. 
Department of Commerce is considering 
whether to correct these counts and will 
publish corrected counts, if any, not later 
than July 15, 1991. 

[FR Doc. 91-9962 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-BP-M 


International Trade Administration 
[A-588-019] 


Cyanuric Acid and Its Chlorinated 
Derivatives; From Japan Final Results 
of Antidumping Duty Administrative 
Reviews, and Revocation on Trichioro 
isocyanuric Acid and Revocation in 
Part on Dichioro Isocyanurates 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of final results of 
antidumping duty administrative 
reviews, and revocation on Trichloro 


Federal Register 
Vol. 56, No. 81 


Friday, April 26, 1991 


Isocyanuric Acid and revocation in part 
on Dichloro Isocyanurates. 


summary: On January 3, 1991, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty orders 
on cyanuric acid and its chlorinated 
derivatives from Japan. The review 
covers two manufacturers/exporters of 
this merchandise to the United States, 
and two consecutive periods from April 
1, 1987, through March 31, 1989, for the 
order on cyanuric acid, and from April 1, 
1987, through November 20, 1988, for the 
orders on dichloro isocyanurates and 
trichloro isocyanuric acid. It also covers 
the two trading companies through 
which the respondents sell in the United 
States, Mitsubishi Corporation and Toyo 
Menka Kaisha, Ltd. We published a 
tentative determination to revoke the 
orders on dichloro isocyanurates and 
trichloro isocyanuric acid on November 
21, 1988. 

We gave interested parties an 
opportunity to comment on the 
preliminary results. At the request of 
Monsanto Company, Mitsubishi 
Corporation, Mitsubishi International, 
and Shikoku Chemicals Corporation, we 
held a hearing on February 19, 1991. 
Based on our analysis of the comments 
received and the correction of a clerical 
error, we have changed the final results 
from those presented in the preliminary 
results of review. 


EFFECTIVE DATE: April 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Fred Baker or Robert Marenick, Office 
of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-5255. 


SUPPLEMENTARY INFORMATION: . 
Background 


On January 3, 1991, the Department of 
Commerce (the Department) published 
in the Federal Register (56 FR 239) its 
Preliminary Results of Antidumping 
Duty Administrative Reviews and Intent 
to Revoke on Trichloro Isccyanuric Acid 
and to Revoke in Part on Dichloro 
Isocyanurates. The orders on cyanuric 
acid and its chlorinated derivatives 
were published on April 27, 1984 (49 FR 
18148). The Department has now 
completed the administrative reviews in 
accordance with section 751 of the Tariff 
Act of 1930, as amended (the Tariff Act). 
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Scope of the Review 


Imports covered by this review are 
shipments of cyanuric acid’ (also known 
as isocyanuric:acid) and its chlorinated! 
derivatives (dichloro:isocyanurates and’ 
trichforo-isocyanuric acid) used in the: 
swimming pool trade. We have 
categorized: the merchandise as cyanuric 
acid, dichloro isocyanurates: (DCA); and 
trichloro:isocyanuric acid (TCA), which 
we consider to: be separate: classes or 
kinds of merchandise. These products 
are sold in three basic:consistencies: 
powder, granular, and! tablet. This 
merchandise is currently classifiable: 
under Harmonized Tariff System (HTS); 
item: number 2933,69:50:50:. The HTS: item 
number is provided for convenience:and: 
Customs purposes. only. The written: 
description remains dispositive. 

The reviews cover Shikoku Chemicals: 
Corporation. (Shikoku), Nissan Chemical 
Industries (Nissan), Mitsubishi 
Corporation (Mitsubishi),,and Toyo 
Menka Kaisha, Ltd.. (Toyo Menka),, and. 
the two.consecutive:periods April.1, 
1987, through March 31, 1989, for the 


order on cyanuric acid, and from April 1,, 


1987, through: November 20, 1988,.for the 
orders on DCA and TCA. The review 
does not cover cyanuric acid’ 
manufactured by Nissan because. Nissan 
was excluded from the order on 
cyanuric. acid. During the review periods. 
Nissan exported all of its merchandise 
subject to the order through Toyo 
Menka, and Shikoku: exported all its 
merchandise subject to the order 
through Mitsubishi. 


Analysis of Comments. Received 


We gave interested parties an: 
opportunity to: comment on the 
preliminary results. At the request of 
Monsanto:Company (Monsanto); 
Shikoku, Mitsubishi, and Mitsubishi. 
International, we held & public hearing: 
on February 19,,1991.. We received 
comments from Monsanto:and. Shikoku; 
and rebuttal comments from Monsanto, 
Shikoku, and Nissan. 


Comment 1 


Monsanto argues that Shikokw and’ 
Nissan have created a fictitious market 
in Japan for their granular DCA and 
TCA (collectively “CD") products by: 
keeping the price of the granular form of 
the subject merchandise artificially low, 
while raising the price of the powder 
and tablet forms of the subject 
merchandise. Monsanto alleges. that’ 
evidence-of record indicates that the 


powder and tablet forms of CDihave: had: 


price movements: different from: that of 
the granular: CD! in the: home market. 
This indicates, pursuant to’ section 
773(a)(5) of the Tariff Act, that the: 


respondents have created aifictitious 
market.. This evidence is corroborated, 
in the case of Nissan,, by volume: shifts 
that indicate that Nissan has:reduced its: 
sales quantity of granular CD, and 
increased its sales quantity of powder’ 
and tablet CD. Accordingly, the 
Department should disregard all sales 
that create a fictitious: market. 

Respondents: argue that differences in: 
price movements: between the granular 
form and the powder and tablet forms 
are not sufficient to: establish the 
existence of a fictitious market. Shikoku: 
argues: that there must be:some.evidence 
that prices are nota fair orreliable 
measure of FMV..Nissan,.citing Timkin 
Co., v. United States, 673 F..Supp:.495, 
504-505: (CIT 1987),.argues:that a 
fictitious market can only exist where: 
there: are: ‘pretended sales,” sales that 
have not “actually [taken] place,”’ or. 
sales that are not otherwise “bona fide” 
or legitimate. 

Furthermore, both respondents 
suggest’ that Monsanto has been highly 
selective in its use of data to 
substantiate its fictitious. market 
allegation. They argue: that the evidence 
of record as:a whole does not indicate 
the existence of price movements for 
powder and tablet CD’ substantially: 
different from: those for granular CDi 
Nissan argues that where prices of 
powder and tablet CD did rise:relative 
to:granular CD, this data: must be seen in 
the context of overall’ price trends:and 
relative volumes: being sold.. 


Department's Position. 


Since publication of the preliminary 
results of review, we examined the 
evidence submitted by, the petitioner, 
and have concluded that it is insufficient. 
to justify conducting a fictitious market 
inquiry: Based: on our examination. of 
prices:and sales volumes, we conclude 
that the price: movements of granular CD 
and powder and tablet CD are not the 
result of an attempt to create: a fictitious 
market: Key to our interpretation of the 
data: was: the fictitious market inquiry 
the Department undertook during the 
third: and fourth administrative reviews 
(April 1,.1985, through March:31, 1986, 
and April 1, 1986,. through: March 31; 
1987, respectively), in which we 
concluded: that neither respondent had 
created a fictitious market for its 
granular product. We set forth our 
reasons for this conclusion in the final 
results of review published in the 
Federal Register on: January. 18;.1990' (55 
FR 1690): Our analysis: of the evidence in 
these reviews.convinces:us that price 
movements: during review periods five 
and six: (for the orders om: CD;.April1, 
1987,. through: March 31,.1988,.and: April 
1, 1988;, through: November: 20;.1988, 


respectively} have changed little:since: 
review periods three-and four. Thus; we 
see-no-need to: conduct a: fictitious: 
market inquiry again for reviews-five: 
and'six. A more thorough discussion of 
our evaluation of the: evidence for 
reviews five-and six is: contained in a 
memorandum to the: file dated! April 4, 
1991. 


Comment 2 


Monsanto argues that the Department 
should include in its analysis of the 
fictitious market issue the-CD' products 
that both respondents sell in the home 
market that contain chemical additives 
in addition to the CD. The chemical 
additives consist of binders, lubricants, 
and dissolving agents, and' serve the 
purpose of either tabletizing the product. 
or speeding or slowing, the rate of. 
dissolution. Im Monsanto's view, these 
additional additives do not change the 
essential chemical’ nature of the 
products; or the purposes which they 
can serve. Thus, they should’ be 
considered a different.form of the 
subject merchandise, and’ relevant to the 
fictitious market issue.. 

Shikokw argues that due to their 
different:composition and the different 
uses to which the products are suited, 
the CD: products containing additional 
chemical additives are not different 
forms of the subject merchandise, but 
different chemical. products entirely. 

Nissan agrees: with Shikoku..It argues 
that the time-controlled release: of 
chlorine: effected: by the: additives is:an 
essential function of the: product,. making 
it unsuitable for certain markets. 
Because: the markets for these products 
are different! from those: of CD granules, 
prices:in these: markets bear no 
necessary. relationship to prices for CD 
granules. 


Department's Position 


In the Final Results of Antidumping 
Duty Administrative Review covering 
the third’ and fourth review periods (55 
FR 1690; January 18; 1990), we stated: 


We are notinecessarily. persuaded that 
price movements.for the:nen-chemically- 
identical merchandise (tablet TCA and-.DCA 
with.chemical additives),are relevant. for 
determining whether a fictitious market 
exists in the home market for the chemically- 
identical granular product. In particular, we 
are concerned that such merchandise might 
not be considered “similar” within the 
meaning of section 771(16); If it were mot 
similar merchandise; ther it could not serve 
as an-alternative basis for computing foreign 
market’ value. If we'cannot use the prices of 
non-similar merchandise’as the basis for 
foreign market value; we see no reason to 
disregard! home market sales: for chemically 
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identical merchandise based upon trends for 
non-similar merchandise. 


Our position in these reviews remains 
unchanged from that of review periods 
three and four. Nevertheless, to give the 
petitioner's case the fullest possible 
hearing, we did include the non- 
chemically identical products in our 
analysis of the fictitious market issue; 
doing so did not alter the conclusions 
stated in our response to comment #1, 


Comment 3 


Monsanto argues that the Department 
should not allow Shikoku an adjustment 
in the home market for competitive 
rebates because the verification report 
does not state that Shikoku calculated 
this adjustment only with respect to 
competitive rebates granted on sales to 
the swimming pool market. 

Shikoku argues that Monsanto's 
argument is frivolous because a 
verification report is not intended to 
document every bit of information 
considered or éxamined. Moreover, in 
verifying the competitive rebate 
adjustment for the fifth and sixth 
reviews, the verifier clearly relied on the 
verification report for the third and 
fourth reviews, which specifically stated 
that Shikoku’s calculation included only 
those rebates given on granular product 
shipped to the swimming pool market. 


Department's Position 


We agree with Shikoku. While the 
verification report of January 18, 1990, 
did not explicitly state the market upon 
which Shikoku calculated its rebate 
adjustment, it does imply reliance upon 
the third and fourth review period 
verification report, which states that the 
adjustment calculation included only 
those rebates granted on sales to the 
swimming pool market. In addition, the 
Department is not required to verify all 
aspects of each adjustment. 


Comment 4 


Monsanto argues that the Department 
should not allow Shikoku an adjustment 
in the home market for cash rebates 
because the verification report does not 
stae that Shikoku calculated this 
adjustment only with respect to cash 
rebates granted on sales te the 
swimming pool market. Furthermore, the 
cash rebate adjustment should also be 
denied because the methodology 
employed by Shikoku in calculating this 
adjustment included rebates granted on 
tablet product sales. 

Shikoku argues that it correctly 
calculated the cash rebate adjustment. It 
divided the total value of the rebates by 
the total value of qualifying 
merchandise, so that only that portion of 
Shikoku’s cash rebate expense which 


was directly related to the sale of 
granular product was claimed as an 
adjustment. Furthermore, the 
Department fully verified the allocation 
methodology and the claimed 
adjustment amounts. 


Department's Position 


The ITA verified that the cash rebate 
program applied to purchases in both 
the swimming pool and septic tank 
market. It did not, as Monsanto 
suggests, verify that Shikoku included 
rebates to the septic tank market in its 
calculation. In fact, verification exhibit 
6-11 states that only rebates to the 
swimming pool market were included in 
the calculation. 

As for the calculation methodology, 
we agree with Shikoku that its formula 
correctly allocated the rebate expense 
over only qualifying merchandise. 


Comment 5 


Monsanto argues that the Department 
erred in not requiring Shikoku to supply 
detailed information on how prices are 
set between Shikoku and Mitsubishi, 
and in not obtaining information from 
Shikoku on whether any rebates are 
paid to Shikoku from Mitsubishi's 
customers. Monsanto had requested in 
its comments on the verification report 
that the Department obtain this 
information. 

Shikoku argues that the Department is 
not required to verify all information 
submitted, nor is a verification report 
intended to document every piece of 
information verified. Moreover, the 
verification report states in regard to 
U.S. sales that “the basic terms and 
elements of sale were verified.” 


Department's Position 


The Department verified Shikoku’s 
information from November 19, 1989, 
through December 2, 1989. The 
verification report was issued January 
18, 1990. Monsanto submitted its request 
that the Department seek additional 
information from Shikoku with regard to 
its U.S. sales on March 9, 1990. We felt 
no need to pursue this matter as it was 
raised so late in the review, particularly 
in light of Monsanto’s failure to 
substantiate its allegation. Moreover, as 
Shikoku has argued, the Department is 
not required to verify all information 
submitted. 


Comment 6 


Monsanto argues that the respondents 
have not met all the Department's 
requirements for revocation. 
Specifically, it argues that respondents 
have not refrained from dumping in the 
U.S. for a period of at least two years 
(under the pre-1989 regulations), and 
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that dumping is likely to resume 
following revocation of the order. As 
evidence, it points to the alleged 
fictitious market which respondents 
have established, and attempts to 
demonstrate numerically that had the 
price of respondents’ granular products 
followed the same price trends that their 
powder and tablet products followed 
since issuance of the antidumping duty 
order, both respondents would have 
dumping margins at higher than de 
minimis levels during the fifth and sixth 
review periods. Furthermore, Monsanto 
alleges that U.S. prices for cyanuric 
acid, DCA, and TCA fell during 1989, 
raising the possibility that dumping may 
resume. 

Shikoku and Nissan argue that they 
have met both prongs of the 
Department's requirements for 
revocation. Both point to their years of 
zero or de minimis margins as evidence 
that dumping has ceased, and dismiss 
Monsanto’s fictitious market allegation 
for the reasons given in comment #1. 
Shikoku points to its years of zero or de 
minimis margins and to its sworn 
declarations of intent as evidence that 
dumping is not likely to resume. 
Furthermore, Shikoku discounts 
Monsanto’s allegation of a drop in U.S. 
prices during 1989 because the basis of 
the allegation failed to include all the 
pertinent factors. 


Department's Position 


The Department is conducting these 
revocations under the pre-1989 
regulations because the tentative 
determination to revoke was published 
November 21, 1988. To qualify for 
revocation under the pre-1989 
regulations, three conditions must be 
met. They are: 

1. Respondents must have ceased 
dumping for at least two years; 

2. Respondents must submit a certified 
statement of intent to refrain from future 
dumping; and, 

3. The Department must determine 
that dumping is not likely to resume. (19 
CFR 353.54 (1985)) 

The Department has determined that 
Shikoku has met the requirements for 
revocation of the order on TCA, and 
Nissan has met the requirements for 
revocation of the orders on DCA and 
TCA. Monsanto’s arguments that the 
respondents have established a 
fictitious market we have dealt with 
under comment No. 1. The alleged 1989 
price trends that Monsanto argues 
indicate the likelihood of future dumping 
are unsubstantiated by any evidence in 
the record. 
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Comment 7 


Shikoku argues that in making the 
home market packing adjustment, the 
Department should'employ the 
adjustment expense Shikoku submitted 
to the Department in its.questionnaire 
response, rather than the-adjustment 
expense the Department's verifier 
calculated at the-verification: Fhe 
adjustment amount the. verifier 
calculated: excluded some packing 
expenses attributable to the tablet 
product, so that the adjustment would 
reflect only granular product packing 
expense. Shikoku argues that its 
calculation is more accurate because 
Shikoku incurred a number of general 
packing expenses:in addition to-the 
particular expenses identified in the 
verification report. Shikoku claims that 
for these:general packing expenses it is 
impossible to-segregate costs for 
granular products from those for tablet 
products, and’ that the costs for granular 
products are higher: Shikoku also argues 
that the Department should employ 
Shikoku’s calculation in the interest of 
administrative equity. In other cases the 
Department has sometimes used less- 
accurate calculation methodologies for 
this'reason, and should‘ do so here as 
well, even if the Department does 
determine that Shikoku's calculation is 
not as accurate-as the verifier’s. It was a 
calculation methodology Shikoku:had' 
used during the investigation and four 
prior administrative reviews, and' was 
rendered presumptively reasonable by 
the Department's acceptance of it at 
three prior verifications. Moreover, in 
setting its home market price so as: not 
to sell' below fair value in the U:S., 
Shikoku relied heavily: upon the 
Department’s continued acceptance of 
this calculation methodology. 

Monsanto argues that the Department 
acted properly in excluding-non-subject: 
merchandise. from the home market. 
packing calculation. This methodology is 
justified. because 19 U.S.C. sec: 
1677b(a)(1) requires that FMV. be based. 
on.‘‘such or similar merchandise.” 
Therefore, any adjustment to FMV must 


Manufacturer/exporter 


be based on identical merchandise. 
Moreover, Shikoku’s argument that 
general packing expenses are greater for 
granular product than tablet product is 
invalid because there is no evidence on 
the.record. to. substantiate: this: claim. 
Nor is Shikoku’s equity argument valid, 
for the Department has not in fact 
adopted a new policy, but simply 
enforced an old one, that of preferring 
actual: expenses over allocations 
wherever possible. 


Department's Position 


We agree with Monsanto.. The: 
Department’s standard practice is to 
employ actual expenses wherever 
possible, and while the Department does 
sometimes employ, a less-accurate. 
method of allocation. in the interests of 
administrative. equity,. it will mot 
perpetuate an error on those grounds. 
Furthermore, as Monsanto has. observed, 
Shikoku’s claim of higher general 
packing expenses for granular product is 
unsubstantiated by any evidence in. the 
record. 


Comment 8 


Shikoku argues the Department 
should make an adjustment ta its FMV 
for its exchange rate adjustment (ERA) 
claim. The ERA is a rebate Shikoku pays 
to its home market customers whenever 
changes in the dollar/yen.exchange rate 
may result in dumping margins on its 
U.S. sales. At verification the 
Department learned that there is no 
written policy explaining this rebate,.or 
any formula by which a customer will: 
know what exchange rate realignment 
will trigger the ERA rebate. The 
Department denied the claim on grounds 
that it was not a directly related selling 
expense because the terms and 
conditions were not Known or fixed with 
certainty on or prior to. the. date of sale. 
Shikoku argues that it should not be 
required to demonstrate the existence of 


‘a “trigger mechanism” to be entitled to 


this adjustment, and that in practice the 
ERA rebate is indistinguishable from the 
competitive rebate which the 
Department has always allowed; both 
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are established informally and are 
dependent or the good faith 
administration of the parties. 

Monsanto argues. that the 
Department's practice has been to grant 
rebate adjustments to FMV only where 
the parties have a contractual right to 
the rebate. This requirement is not met 
where, as here, the granting of the 
rebate is purely at the discretion of 
Shikoku. Nor can a rebate be considered 
part of an “informal contractual 
obligation,” as Shikoku argues, where its 
purpose is-to-avoid. U.S, dumping duties, 
and there is thus no mutuality of 
obligation. Moreover, following 
revocation of the antidumping duty 
order with respect to Shikoku,. Shikoku 
would very likely cease paying this 
rebate:as it. would have no: further 
incentive to:continue: paying it. 
Department’s Position 

We remain unconvinced that the ERA 
rebate is a.directly. related selling 
expense. Hence,.we deny this claim:as 
we have in-the past: We will consider 
allowing this.claim in future 
administrative reviews only if Shikoku: 
can-demonstrate the existence of a 
formulater criterion applicable to. all: 
customers and reasonably 
communicated. to them that will enable 
customers.te predict the: circumstances 
under which they will. receive an ERA 
rebate. 


Comment 2 


Shikoku. argues. that for the fifth 
review period the: Department erred:in 
using Shikoku’s home. market credit 
period in.calculating U.S. credit, and its 
U.S: credit period in calculating home 
market credit. 


Department's Position: 


We agree, and have corrected. this 
error. 

Final Results of the Review: As a 
result of our review of the comments 
received and the correction of a clerical 
error, the final'results are revised from 
those presented in the:preliminary 
results.of review. as-follows: 


Period 


04/01/88+11/20/88 
04/01/87-03/31/88 
04/01/87-03/31/88 
04/04 /88-11/20/88 
04/01/87-03/31/88 
04/01/88-11/20/88 
04/01/87-03/31/88 
04/01/88-11/20/88 
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Manufacturer/ exporter 


Shikoku Chemicals Corporation 


Shikoku Chemicals Corporation/Mitsubishi Corp 


Trichioro tsocyanuric Acid 
Cyanuric Acid 
Dichioro Isocyanurates 


Trichloro Isocyanuric Acid 


* The order on cyanuric acid excludes cyanuric acid manufactured by Nissan. 


** No shipments of cyanuric acid during the period 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. The 
Department will issue appraisement 
instructions for each exporter directly to 
the Customs Service. Individual 
differences between United States price 
and foreign market value may vary from 
the percentages stated above. 

Further, as provided in section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated antidumping duties based 
on the above margins shall be required 
for entries of dichloro isocyanurates 
manufactured by Shikoku. A cash 
deposit of estimated antidumping duties 
of 10.93 percent shall also be required 
for entries of cyanuric acid 
manufactured by Shikoku, based on the 
final results of administrative review for 
the period April 1, 1989, through March 
31, 1990, published in the Federal 
Register on January 24, 1991 (56 FR 
2742). The Department will not require a 
cash deposit of estimated antidumping 
duties on shipments of cyanuric acid 
manufactured by Nissan because the 
order excludes sales of cyanuric acid 
produced by Nissan. Since we are 
revoking the order on trrichloro 
isocyanuric acid, no further cash 
deposits will be required from Nissan or 
Shikoku for imports of this product. 
Further, since we are revoking the order 
on dichloro isocyanurates with respect 
to Nissan, no cash deposit shall be 
required from Nissan for imports of this 
product. 

For any future entries of cyanuric acid 
manufactured or exported by a new 
manufacturer and/or exporter, not 
covered in this or any prior 
administrative review, whose first 
shipment occurred after March 31, 1989, 
and before March 31, 1990, and who is 
unrelated to any reviewed firm or 
previously reviewed firm, no cash 
deposit shall be required. For any future 
entries of cyanuric acid form a new 
manufacturer and/or exporter, not 
covered in this or any prior 


administrative review, whose first 
shipment occurred after March 31, 1990, 
the cash deposit shall be 5.76 percent, as 
stated in the final results of 
administrative review for the period 
April 1, 1989, through March 31, 1990 (56 
FR 2742; January 24, 1991). For any 
future entries of dichloro isocyanurates 
manufactured and/or exported by a new 
manufacturer and/or exporter, not 
covered in this or any prior 
administrative reviews, whose first 
shipment occurred after November 20, 
1988, and who is unrelated to any 
reviewed firm, a cash deposit of 0.91 
percent shall be required. Since we are 
revoking the order on trichloro 
isocyanuric acid, no further cash 
deposits will be required from any firm 
for imports of this product effective as of 
the date of publication of this notice in 
the Federal Register. 

These deposit requirements are 
effective for all shipments of Japanese 
cyanuric acid and dichloro 
isocyanurates entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this 
notice and shall remain in effect until 
publication of the final results of the 
next administrative review. 

We are revoking the order on trichloro 
isocyanuric acid and revoking in part 
the order on dichloro isocyanurates 
under the pre-1989 Commerce 
Department regulations because our 
tentative determination to revoke was 
published November 21, 1988. Thus, in 
accordance with 19 CFR 353.54 (1985) 
we are revoking the antidumping duty 
order on dichloro isocyanurates and 
trichloro isocyanuric acid with respect 
to Nissan on the basis of at least two 
years of no dumping or dumping at de 
minimis levels, Nissan's certified 
statement, and our determination that 
future dumping is not likely. The 
revocation applies to all unliquidated 
entries of dichloro isocyanurates and 
trichloro isocyanuric acid manufactured 
by Nissan and entered, or withdrawn 


Margin 
Period oe 
cent) 


04/01/87-03/31/88 
04/01/88-03/31/89** 
04/01/87-03/31/88 
04/01/88-11/20/88 
04/01/87-03/31/88 

. 04/01/88-11/20/88 
04/01/87-03/31/88 
04/01/88-03/31/89** 
04/01/87-03/31/88 
04/01/88-11/20/88 
04/01/87-03/31/88 
04/01/88-11/20/88 


0.00 
0.00 
0.81 
0.91 
0.00 
0.002 
0.00 
0.00 
0.81 
0.91 
0.00 
0.002 


from warehouse, for consumption on or 
after November 21, 1988. We are also 
revoking the order on trichloro 
isocyanurates with respect to Shikoku 
on the basis of two years of no dumping 
or dumping at de minimis levels, 
Shikoku’s certified statement, and our 
determination that future dumping is not 
likely. The revocation applies to all 
unliquidated entries of trichloro 
isocyanurates manufactured by Shokoku 
and entered, or withdrawn from 
warehouse, for consumption on or after 
November 21, 1988. We will instruct the 
Customs Service to cease suspending 
liquidation of entries of all products 
and/or companies as to which we are 
revoking the order and to refund any 
estimated antidumping duties deposited 
on unliquidated entries thereof. 

This administrative review, 
revocation on trichloro isocyanuric acid, 
and revocation in part on dichloro 
isocyanurates, are in accordance with 
section 751(a)(1) and (c) of the Tariff Act 
(19 U.S.C. 1675(a)(1)), and § 353.54 of the 
Commerce Regulations (19 CFR 353.54 
(1985)). 


Dated: April 19, 1991. 
Marjorie A. Chorlins, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 91-9896 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-582-501] 


Final Results of Antidumping Duty 
Administrative Review: Photo Albums 
and Filler Pages from Hong Kong 


AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 


ACTION: Notice. 


summary: On January 25, 1991, the 
Department of Commerce (the 
Department) published the preliminary 
results of its administrative review of 
the antidumping duty order on photo 
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albums and filler pages from Hong Kong. 
This review covers 36 producers/ 
exporters of photo albums and filler 
pages during the periods December 1, 
1986 through November 30, 1987 (Period 
I) and December 1, 1987 through 
November 30, 1988 (Period II). The final 
dumping margins for Climax Paper 
Converters Ltd. are 1.15 percent for 
Period I and 5.16 percent for Period II. 
All other reviewed companies’ margins 
are 3.69 percent for Period I and 5.16 for 
Period II, as best information available. 
EFFECTIVE DATE: April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mi-Yong Kim or Rick Herring, Office of 
Countervailing Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 377-0189 or 377-3530, 
respectively. 


SUPPLEMENTARY INFORMATION: 
Background 


On January 25, 1991, the Department 
published in the Federal Register (58 FR 
2902) the preliminary results of its 
administrative review of the 
antidumping duty order on photo albums 
and filler pages from Hong Kong (50 FR 
43751, October 29, 1985). On February 
25, 1991, the Department received a 
comment from one respondent, Climax 
Paper Converters Ltd. (Climax), on those 
preliminary results. The Department has 
now completed that administrative 
review in accordance with section 751 of 
the Tariff Act of 1930, as amended (the 
Act) and 19 CFR 353.22{(c)(8). 


Scope of Review 


Imports covered by this review are 
shipments of photo albums and photo 
album filler pages from Hong Kong. The 
order covers all photo albums and filler 
pages regardless of tariff classification. 
During the review periods, the 
merchandise was classifiable under item 
numbers 256.60, 256.87, 256.90, or 774.55 
of the Tariff Schedules of the United 
States (TSUS). As of January 1, 1989, 
this merchandise is classifiable under 
item numbers 3920, 3921, 3926.90, — 
4819.50, 4820.50, 4820.90, or 4823.90 of 
the Harmonized Tariff Schedule (HTS). 
The TSUS and HTS item numbers are 
provided for convenience and customs 
purposes.The written description 
remains dispositive. 

The review covers 36 producers/ 
exporters of photo albums and filler 
pages form Hong Kong. 


United States Price 


We based United States price on both 
purchase price and exporter’s sales 


price (ESP), in accordance with section 
772(b) and (c) of the Act. Purchase price 
was used where sales were made 
directly to unrelated parties prior to 
importation into the United States, ESP 
was used where sales were made to 
unrelated purchasers after the date of 
importation into the United States. ESP 
was also used where the merchandise 
was sold to unrelated purchasers prior 
to importation but was carried in the 
inventory of a U.S. company related to 
Climax prior to delivery in the United 
States. 

We calculated purchase price based 
on packed, f.o.b. Hong Kong port or c.i.f. 
prices. We made deductions, where 
appropriate, for foreign inland freight, 
ocean freight and marine insurance, in 
accordance with section 772(d)(2) of the 
Act. 

Where United States price was based 
on ESP, we calculated ESP based on 
f.o.b. U.S. warehouse prices. We made 
deductions, where appropriate, for 
foreign inland freight, ocean freight, 
marine insurance, U.S. brokerage, and 
U.S. inland freight. We made further 
deductions, where appropriate, for 
discounts, rebates, credit expenses, 
commissions, inventory carrying costs, 
and other indirect selling expenses, in 
accordance with section 772(e)(1) and 
(2) of the Act. 


Foreign Market Value 


Foreign market value (FMV) was 
calculated based on home market prices, 
third country prices or constructed value 
(CV), as appropriate. 

Where FMV was based on home 
market sales, we made deductions for 
foreign inland freight. We also deducted 
home market packing costs and added 
U.S. packing costs, in accordance with 
section 773(a)(1)(B) of the Act: 

We made circumstance of sale 
adjustments, where appropriate, for 
differences in credit expenses in 
accordance with 19 CFR 353.56. Where 
commissions were paid only in the U.S. 
market, we also made an adjustment, 
where appropriate, using home market 
indirect selling expenses to offset 
commissions paid in the United States, 
in accordance with 19 CFR 353.56(a)(2). 

For comparisons involving ESP 
transactions, we made further 
deductions for home market indirect 
selling expenses capped by indirect 
selling expenses incurred on ESP sales, 
in accordance with 19 CFR 353.56(b)(2). 

In addition, where appropriate, we 
made adjustments to account for 
differences in the physical 
characteristics of the merchandise, in 
accordance with 19 CFR 353.57. 

Where FMV was based on sales to a 
third country market, we made 
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deductions, where appropriate, for 
foreign inland freight, ocean freight, and 
marine insurance. We also deducted 
third country packing costs and added 
U.S. packing costs, in accordance with 
section 773(a)(1)(B) of the Act. 

We made circumstance of sale 
adjustments, where appropriate, for 
differences in credit expenses in 
accordance with 19 CFR 353.58. Where 
commissions were paid only in the U.S. 
market, we also made an adjustment, 
where appropriate, using third country 
indirect selling expenses to offset 
commissions paid in the United States, 
in accordance with 19 CFR 353.56(a)(2). 

For comparisons involving ESP 
transactions, we made further 
deductions for third country indirect 
selling expenses capped by indirect 
selling expenses incurred on ESP sales, 
in accordance with 19 CFR 353.56(b)(2). 

In addition, where appropriate, we 
made adjustments to account for 
differences in the physical 
characteristics of the merchandise, in 
accordance with 19 CFR 353.57. 

Where FMV was based on CV, we 
included materials, fabrication, general 
expenses, profit, and packing. For 
comparisons involving purchase price 
and ESP sales we used: (1) the statutory 
ten percent minimum of materials and 
fabrication costs to represent general 
expenses because actual general 
expenses were less than the statutory 
minimum; (2) the statutory minimum 
profit of eight percent of the cost of 
production because actual profit was 
less than the statutory minimum; and (3) 
credit which was included in the selling 
expenses. 

We made an adjustment to CV, in 
accordance with 19 CFR 353.56, for 
differences in circumstances of sale. 
This adjustment was made for 
differences in credit expenses. 

For comparisons involving ESP 
transactions, we made a further 
deduction for indirect selling expenses 
capped by the indirect selling expenses 
incurred on ESP sales, in accordance 
with 19 CFR 353.56(b)(2). 

For those U.S. sales where we had no 
matches in the home market or a third 
country market and where no CV was 
provided, we used the calculated margin 
from the final determination of the less 
than fair value investigation as best 
information available: 


Analysis of Comments Received 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received a 
timely comment from Climax. 

Comment: Climax argues that the 
Department should base FMV on third 
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country sales or CV for certain such or 
similar categories, despite the fact that 
the home market was found to be viable 
for those categories. Climax advocates 
this approach because the home market 
sales represent less than one percent of 
U.S sales when based on the entire class 
or kind of merchandise. 

Department's Position: We disagree. 
The Department ordinarily calculates 
FMV based on the price at which such 
or similar merchandise is sold in the 
home market. 19 CFR 353.46{a). Only 
when the quantity of such or similar 
merchandise sold in the home market is 
less than five percent of that sold to 
third countries does the Department 
resort to using third country sales or CV. 
19 CFR 353.48{a). The home market sales 
of certain of the such or similar 
categories in this case were determined 
to be viable, i.e., five percent or more, 
for purposes of calculating FMV, and 
those home market sales were used. The 
Department has in the past rejected the 
argument that it apply this test on a 
“class or kind” basis. Final 
Determination of Sales at Less Than 
Fair Value: Industrial Belts from 
Singapore, (54 FR 15489, April 18, 1989); 
Final Determination of Sales at Less 
Than Fair Value: Porcelain-on-Steel 
Cooking Ware from Taiwan (51 FR 
36425, October 10, 1986); Final 
Determination of Sales at Less Thon 
Fair Value: Lightweight Polyester 
Filament from Japan (49 FR 472, January 
4, 1984). Only under extremely unusual 
circumstances has the Department 
departed from its normal practice. One 
such case involved the viability test 
used in Final Determination of Sales at 
Less than Fair Value: Antifriction 
Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof from the 
Federal Republic of Germany (54 FR 
18992, May 3, 1989) (Bearings). In the 


Bearings case, we were unable to clearly 


establsh such or similar categories of 
merchandise because of the enormous 
number of products sold and the 
nummerous physical permutations 
among bearing types. Thus it was 
impossible to determine home market 
viability based on such or similar 
categories. Such is not the case in the 
present review. 

As we stated in the preliminary 
results of this review, we found that the 
volume of home market sales 
represented more than five percent of 
the aggregate volume of third country 
sales in several of the such or similar 
categories. The Department, therefore, 
determined that for these such or similar 
categories, home market sales 
constituted a viable basis for calculating 
FMV. However, because the home 


market sales data were received too late 
to be considered for the preliminary 
results, we used constructed value as . 
FMV for the models within these such or 
similar categories. 

For the final results, because we have 
had adequate time to analyze the home 
market sales data and we have no 
grounds to deviate from our normal 
practice, we have used home market 
sales to establish FMV for those such or 
similar categories where the home 
market was found to be viable. 


Final Results of the Review 


Based on our analysis, we have 
determined that the following margins 
exist for the following companies for 
Period I and Period 1: 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. 
Individual differences between the 
United States price and foreign market 
vaiue may vary from the percentages 
stated above. The Department will issue 
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appraisement instructions directly to the 
Customs Service. Additionally, because 
no liquidation instructions for any other 
manufacturers/exporters were sent out 
at the time this review was initiated, we 
will direct Customs to liquidate any 
other entries of the subject merchandise 
at a rate of 3.69 percent, the rate that 
would have applied to those shipments 
at the time they entered. 

Furthermore, as provided by section 
751(a}(1) of the Act: (1) the cash deposit 
rate for the reviewed companies will be 
the rates assigned in Period Il; (2) the 
cash deposit rate for any shipments of 
this merchandise manufactured or 
exported by the remaining known 
manufacturers/exporters not covered in 
this review will continue to be at the 
rate published in the antidumping duty 
order; (3) the cash deposit rate for any 
future entries of this merchandise from a 
new producer and/or exporter, not 
covered in the December 1, 1986 through 
November 30, 1987 review period or the 
original investigation, whose first 
shipments occurred after November 30, 
1987 but before December 1, 1988, and 
who is unrelated to a reviewed firm or 
any firm that was subject to the original 
investigation will be 1.15 percent, the 
rate established for Climax for the 


period December 1, 1986 through 


November 30, 1987; and (4) the cash 
deposit rate for any future entries of this 
merchandise from a new producer and/ 
or exporter, not covered in this 
administrative review or the original 
investigation, whose first shipment 
occurred after November 30, 1988, and 
who is unrelated to a reviewed firm or 
any firm that was subject to the original 
investigation. will be 5.16 percent, the 
rate established for Climax for the 
period December 1, 1987 through 
November 30, 1988. 

These deposit requirements are 
effective for all shipments of Hong Kong 
photo albums and filler pages entered, 
or withdrawn from warehouse, for 
consumption on or after the date of the 
publication of this notice, and shall 
remain in effect until the final results of 
the next administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a}{1)) 
and CFR 353.22(c)(8). 


Dated: April 19, 1991. 
Marjorie A. Chorlins, 


Acting Assistant Secretary for Import 
Administration. 


[FR Doc. 91-9691 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-DS-M 
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[A-588-028] 


Roller Chain From Japan; Partial 
Termination of Antidumping Duty 
Administrative Reviews 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 


ACTION: Notice of partial termination of 
antidumping duty administrative 
reviews. 


SUMMARY: On July 19, 1986 (51 FR 
24883), the Department of Commerce 
initiated various administrative reviews 
of the antidumping finding on roller 
chain, other than bicycle, from Japan. 
The Department has now decided to 
terminate those reviews covering 
periods prior to 1980. 

EFFECTIVE DATE: April 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Edward Haley or Robert Marenick, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-5255. 


SUPPLEMENTARY INFORMATION: 
Background 


On July 9, 1986, the Department of 
Commerce (the Department) published a 
notice of initiation of various 
administrative reviews of the 
antidumping finding on roller chain, 
other than bicycle, from Japan (51 FR 
24883). This notice stated that we would 
review entries for certain exporters 
during various periods from March 1, 
1972 through March 31, 1985. 

For the periods of review prior to 1980, 
the petitioner and/or respondents, as 
appropriate, have withdrawn their 
requests for review for the firms and 
periods stated below: 


PRPC SIGN acsccesssassohpsastonssoseens 
Asia Machinery... 

Daido Kogyo 

Daido Kogyo-Enuma 

Daido Kogyo/Meisei Trading.... 
Deer Island 


4/78-3/79 
4/78-3/79 
9/75-3/79 
10/75-3/79 
10/75-3/79 
9/72-3/79 
2/77-3/79 
9/77-3/79 
4/78-3/79 
4/75-3/79 
4/78-3/79 
4/78-3/79 
10/77-3/79 
3/72-3/79 


Meisei Trading 
Nissan Motors 
Rocky Asia 
Shima Trading 
Tsubakimoto 


Although generally a request for 
review must be withdrawn not later 
than 90 days after the date of 
publication of the notice of initiation of 
the requested review, the time limit may 
be extended if the Secretary decides 
that it is reasonable to do so (19 CFR 


353.22(a)(5)). Given the acquiescence of 
both petitioner and all respondents to 
the termination, the burden of 
completing these reviews on the 
respondents and the Department, the 
fact that substantial work must be 
undertaken by all parties to complete 
the reviews, and the relative remoteness 
of the review periods in question, we 
deem it reasonable to extend the time 
limit in this case and allow withdrawal. 

Accordingly, the Department has 
determined to terminate the reviews 
listed above. This notice is in 


~ accordance with section 751(a)(1) of the 


Tariff Act of 1930 (19 U.S.C. 1675(a)) and 
§ 353.22(a)(5) of the Department's 
regulations (19 CFR 353.22(a)(5)). 

Roland L. MacDonald, 

Acting Deputy Assistant Secretary for 
Compliance. 

[FR Doc. 91-9893 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-588-015] 


Television Receivers, Monochrome 
and Color, From Japan; Preliminary 
Results of Antidumping Duty 
Administrative Reviews 


AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. 

ACTION: Notice of preliminary results of 
antidumping duty administrative 
reviews. 


SUMMARY: In response to requests by 


various parties to the proceeding, the 
Department of Commerce has conducted 
administrative reviews of the 
antidumping finding on television 
receivers, monochrome and color, from 
Japan. The reviews cover one 
manufacturer/exporter of this: 
merchandise to the United States, 
Toshiba Corporation (Toshiba), and the 
periods September 28, 1983 through 
February 28, 1986. The reviews indicate 
dumping margins ranging from zero to 
10.91 percent for Toshiba during these 
periods. 

Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Maura Kim or Melissa Skinner, Office of 
Antidumping Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230; 
telephone (202) 377-3601 or (202) 377- 
4851. 


SUPPLEMENTARY INFORMATION: 


Background 


On February 11, 1991, the Department 
of Commerce (the Department) 
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published in the Federal Register (56 FR 
5392) the final results of our last 
administrative review, in the 
antidumping finding on television 
receivers, monochrome and color, from 
Japan (36 FR 4597, March 10, 1971), 
covering Toshiba and the periods March 
1, 1986 through February 28, 1987, March 
1, 1988 through February 28, 1989, and 
March 1, 1989 through February 28, 1990. 
Various parties to the proceeding 
requested in accordance with 19 CFR 
353.22(a) that we conduct these 
administrative reviews. We published 
notices of initiation of these 
antidumping duty administrative 
reviews on July 9, 1986 (51 FR 24883) for 
the fifth and sixth reviews, covering the 
periods from September 28, 1983 through 
March 31, 1984, and April 1, 1984 
through February 28, 1985, and on April 
18, 1986 (51 FR 13273) for the seventh 
review covering the period from March 
1, 1985 through February 28, 1986. As 
required by section 751 of the Tariff Act 
of 1930 (the Tariff Act), the Department 
has now conducted these administrative 
reviews. 


Scope of the Review 


Imports covered by the reviews are 
shipments of television receiving sets, 
monochrome and color, from Japan. 
Television receivers include, but are not 
limited to, units known as projection 
televisions, receiver monitors, and kits 
(containing all parts necessary to 
receive a broadcast television signal 
and produce a video image). Not 
included are certain monitors not 
capable of receiving a broadcast signal, 
certain combination units, and certain 
subassemblies not containing the 
components essential for receiving a 
broadcast television signal and 
producing a video image. During the 
review periods, television receivers, 
monochrome and color, were 
classifiable under item numbers 
684.9230, 684.9232, 684.9234, 684.9236, 
684.9238, 684.9240, 684.9245, 684.9246, 
684.9248, 684.9250, 684.9252, 684.9253, 
684.9255, 684.9256, 684.9258, 684.9262, 
684.9263, and 684.9655 of the Tariff 
Schedules of the United States 
Annotated (TSUSA). The merchandise 
is currently classifiable under item 
numbers 8528.10.80 and 8528.20.00 of the 
Harmonized Tariff Schedule (HTS). The 
TSUSA and HTS item numbers are 
provided for convenience and Customs 
purposes only. The written description 
remains dispositive. 

These reviews cover one 
manufacturer/exporter of Japanese 
television receivers, monochrome and 
color, Toshiba, and the periods 





September 28, 1983 through February 28, 
1986. 


United States Price 


In calculating United States price 
(USP) the Department used exporter'’s 
sales price (ESP) as defined in section 
772 of the Tariff Act. USP was based on 
the packed, c.i.f., or delivered price to 
unrelated purchasers in the United 
States. We made adjustments for ocean 
freight, marine insurance, U.S. duty, U.S. 
and Japanese inland freight, U.S. and 
Japanese inland freight insurance, U.S. 
and Japanese brokerage fees, Japanese 
bank fees, export selling expenses 
incurred in Japan, the U.S. subsidiaries’ 
direct and indirect selling expenses, U.S. 
commissions, and royalties. We also 
deducted discounts and rebates, as 
applicable. Toshiba's U.S. subsidiaries 
Toshiba Hawaii (THI) and Toshiba 
America (TAI) granted quantity 
discounts according to the number of 
units sold of a particular model. 
However, THI did not report the 
quantity discount for one model in any 
of the review periods. Therefore, we 
used the quantity discount applicable to 
the other U.S. model sold as best 


information available. TAI granted 
volume discounts to its U.S. customers 
which were based upon the sales 
volume of all products sold, excluding 
accessories. TAI also granted volume 
rebates, which were based upon the 
anticipated sales volume of all products 
sold during a one year period. Although 
TAI provided descriptions of both its 
volume discounts and volume rebates, it 
did not explain how it calculated the 
amounts from among its various 
discount and rebate programs. 
Therefore, we used the amount of THI's 
quantity discount as best information 
available (BIA). No other adjustments 
were Claimed or allowed. 


Foreign Market Value 


We based Toshiba's foreign market 
value (FMV) on its constructed value 
(CV) data. We calculated CV as the sum 
of material and fabrication costs, 
general expenses, profit, direct selling 
expenses, and the cost of home market 
packing. Since Toshiba's general 
expenses were greater than the 
statutory minimum of ten percent of the 
sum of materials and fabrication costs, 
we used actual general expenses. Since 


Manufacturer/Exporter 


Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice and may 
request a hearing within 10 days of 
publication. Any hearing, if requested, 
will be held as early as convenient for 
the parties, but not later than 44 days 
after the date of publication of this 
notice or the first workday thereafter. 
Case briefs/ written comments from 
parties to the proceeding may be 
submitted not later than 30 days after 
the date of publication. Rebuttal briefs, 
limited to issues raised in the case 
briefs, may be filed not later than 7 days 
after submission of the case briefs. The 
Department will publish the final results 
of these administrative reviews 
including the results of its analysis of 
issues raised in any such written 
comments or at a hearing. 

Further, as provided for by section 
751(a){1) of the Tariff Act, a cash deposit 
of estimated antidumping duties of 35.40 
percent, based on the margin for 
Toshiba in the eleventh review, covering 
the period from March 1, 1989 through 
February 28, 1990, will be required for 
Toshiba. For any shipments of this 


merchandise manufactured by Final, 
Fujitsu General, Hitachi, Matsushita, 
Mitsubishi, NEC, Sanyo, Seiko Epson, 
Sharp, or Victor, the cash deposit will 
continue to be the same as the rates 
published in the final results of the 
administrative reviews for these firms 
(56 FR 5392, February 11, 1991). The cash 
deposit rate for all other exporters/ 
producers shall be 38.26 percent, which 
is Sharp's rate for its ninth review, 
which is the highest non-BIA rate among 
responding firms with shipments during 
the most recent review. These deposit 
requirements, when imposed, shall 
remain in effect until publication of the 
final results of the next administrative 
reviews. 

These administrative reviews and 
notice are in accordance with section 
751{a)(1) of the Tariff Act (19 U.S.C. 
1675{a)(1)} and § 353.22 of the Commerce 
Regulations (19 CFR 353.22). 

Dated: April 19, 1991. 

Marjorie A. Chorlins, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 91-9894 Filed 4-25-91; 8:45 am] 
BILLING CODE 3590-08-m 
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actual profit was less than eight percent 
of the sum of the material costs, 
fabrication costs, and general expenses, 
we used the eight percent statutory 
minimum, as provided by section 773 of 
the Tariff Act. We made circumstance of 
sale adjustments to CV for direct selling 
expenses. We did-not consider interest 
expense a direct selling expense 
because Toshiba did not demonstrate 
how the expense related directly to the 
subject merchandise. Therefore, we 
treated the expense as an indirect 
selling expense and included it in the 
pool of home market indirect selling 
expenses. We adusted CV for indirect 
selling expenses up to the amount of the 
U.S. indirect selling expenses and U.S. 
commissions to unrelated parties, and 
for differences in physical 
characteristics and differences in 
packing. No other adjustments were 
claimed or allowed. 


Preliminary Results of the Reviews 


As a result of our reviews, we 
preliminarily determine that the 
following margins exist: 


4/1/84-2/28/85 
3/1/85-2/28/86 


AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. 


ACTION: Notice of preliminary results of 
antidumping duty administrative review. 


summary: In response to requests by 
two domestic parties to this proceeding, 
the Department of Commerce is 
conducting an administrative review of 
the antidumping finding on television 
receivers, monochrome and color, from 
Japan. The review covers two 
manufacturers/exporters of this 
merchandise to the United States, Casio 
Computer Company, Ltd., and Citizen 
Watch Company, Ltd., and the period 
March ‘1, 1989 through February 28, 1990. 
The review indicates the existence of 
dumping margins for these firms during 
the period. 
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As a result of this review, the 
Department of Commerce has 
preliminarily determined to assess 
antidumping duties equal to the 
differences between United States price 
and foreign market value. 

Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: April 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Karin Price or Maureen Flannery, Office 
of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20030; telephone: (202) 
377-2923. 


SUPPLEMENTARY INFORMATION: 


Background 


On March 28, 1990, the Department of 
Commerce (the Department) published a 
notice of “Opportunity to Request an 
Administrative Review” (55 FR 11417) of 
the antidumping finding on television 
receivers, monochrome and color, from 
Japan (36 FR 4597, March 10, 1971}, Two 
domestic parties to the proceeding, 
Zenith Electronics Corporation (Zenith), 
and the United Electrical. Workers of 
America, Independent, International 
Brotherhood of Electrical Workers, 
International Union of Electronic, 
Electrical, Salaried, Machine and 
Furniture Workers, AFL-CIO, and 
Industrial Union Department, AFL-CIO 
(the Unions), requested that we conduct 
an administrative review, in accordance 
with section 353.22(a). of the Commerce 
Regulations. We published the notice of 
initiation of the antidumping duty 
administrative review on April 27, 1990 
(55 FR 17782), covering the period March 
1, 1989 through February 28, 1990. The 
Department has now conducted the 
review in accordance with section 751 of 
the Tariff Act of 1930 (the Tariff Act), 


Scope of the Review 


Imports. covered by this review are 
shipments of television receiving sets, 
monochrome and color, from Japan. 
Television.receiving sets include, but are 
not limited to,.units known as projection 
televisions, receiver monitors, and kits 
(containing all parts necessary to 
receive a broadcast television signal 
and produce a video image). Not 
included are certain monitors not 
capable of receiving a broadcast signal, 
certain combination units, and certain 
subassemblies not containing the 
components essential for receiving a 
broadcast television signal and 
producing a video image. During the 
review period, television receiving sets, 


monochrome and color, were 
classifiable uader Harmonized Tariff 
Schedule (HTS) item numbers 8528.10.80 
and 8528.20.00. The HTS item numbers 
are provided for convenience and 
Customs purposes only. The written 
description remains dispositive. 

This review covers two 
manufacturers/exporters of Japanese 
television receivers, monochrome and 
color, Casio Computer Company, Ltd. 
(Casio), and Citizen Watch Company, 
Ltd. (Citizen), and the period March 1, 
1989 through February 28, 1990. 


United States Price 


In calculating United States price 
(U.S. price), the Department used 
purchase price (PP) or exporter’s sales 
price (ESP), both as defined in section 
772 of the Tariff Act. U.S. price was 
based on the packed f.o.b,, c.i-f. 
delivered, or ex-godown price to the first 
unrelated purchaser in the United 
States. 

We made deductions from both PP 
and ESP sales for international air or 
ocean freight, international insurance, 
U.S. and Japanese inland freight and 
insurance, U.S. and Japanese brokerage 
and handling charges, U.S. Customs 
duties, and discounts. We made 
additional deductions from ESP sales for 
rebates, credit expenses, royalties, 
advertising, warranty, commissions, re- 
packing expenses in the United States, 
inveniory carrying costs, selling 
expenses incurred in Japan, and the U.S. 
subsidiary’s indirect selling expenses. 
Technical service expenses. incurred for 
producing manuals used in repair 
centers and commissions paid to a 
related company for sales to the U.S. 
subsidiary are considered to be indirect 
selling expenses. 

Where appropriate, we added an 
amount to U.S. price: for PP and ESP 
sales to:account for the Japanese 
commodity and consumption taxes 
which were not collected by reason of 
the exportation of the merchandise to 
the United States, as specified in section 
772(d)(1)(c) of the Tariff Act. The 
commodity tax was in effect through 
March 31, 1989. The consumption tax 
went into effect on April-1, 1989. 

No other adjustments were claimed or 
allowed. 


Foreign Market Value 


In calculating foreign market value 
(FMV), the Department used home 
market price, as. defined in section 773 
of the Tariff Act. 

Zenith alleged that Casio and Citizen 
sold televisions in, the home market at 
prices which were below the cost of 
production. We considered the 
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allegations sufficient to warrant an 
investigation of possible sales below the 
cost of production. As a result of our 
investigation, we found below-cost 
sales. When more than 10 percent of the 
sales of a particular model were 
determined to be below the cost of 
production, those sales were excluded 
from our calculation of FMV. When 90 
percent or more of the sales of a 
particular model were determined to be 
below the cost of production, all sales of 
that model were excluded from our 
calculation of FMV. If there were not 
sufficient contemporaneous sales of 
such or similar merchandise made at or 
above the cost of production, 
constructed value (CV) was used for 
calculating FMV. 

Home market price was based on the 
packed, c.i.f. delivered, or delivered 
price to the first unrelated party in the 
home market. We made adjustments to 
the home market price for brokerage and 
handling, inland freight, discounts, 
rebates, royalties, credit expenses, 
advertising, warranty, differences in the 
physical characteristics of the 
merchandise, and differences in 
packing. We also added an amount to 
appropriate sales for the Japanese 
consumption tax not included in the 
reported selling price, and made 
appropriate circumstance of sale 
adjustments for commodity and 
consumption tax differences. When 
FMV was compared with ESP, we 
deducted indirect selling expenses and 
inventory carrying costs from FMV, not 
exceeding the amount of U.S. indirect 
selling expenses plus commissions paid 
in the U.S. market. When FMV was 
compared with PP, we added U.S. credit, 
royalties, advertising, and commissions, 
as appropriate. When comparisons were 
made to PP sales on which commissions 
were paid, we made an adjustment for 
indirect selling expenses to offset U.S. 
commissions. 

CV includes materials, fabrication, 
general expenses, profit, and packing. 
We used: (1) Actual general selling 
expenses or the statutory minimum of 10 
percent of materials and fabrication, 
whichever was greater, (2) actual profit 
or the statutory minimum of 8 percent of 
materials. and fabrication costs, and 
general expenses, whichever was 
greater, and (3) packing costs for 
merchandise exported to the United 
States. Where appropriate, we made 
adjustments. to CV, in accordance with 
19 CFR 353.56, for differences in 
circumstances of sale.. For comparisons 
with ESP, we made a further deduction 
for indirect selling expenses in the home 
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market, not exceeding the amount of 
US. indirect selling expenses plus 
commissions paid in the U.S. market, in 
accordance with 19 CFR 353.56(b)(2). 


No other adjustments were claimed or 
allowed. 


Preliminary Results of the Review 
As a result of our review, we 


Manufacturer/Exporter 


Casio Computer Company, Ltd 
Citizen Watch Company, Ltd. 


Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice. Any interested 
party may request a hearing within 10 
days of publication. Any hearing, if 
requested, will be held 44 days after the 
date of publication of this notice, or the 
first workday thereafter. Interested 
parties may submit case briefs and/or 
written comments within 30 days of the 
date of publication of this notice. 
Rebuttal briefs, limited to issues raised 
in the case briefs, may be filed not later 
than 37 days after the date of 
publication. The Department will 

~ publish a notice of the final results of 
this administrative review, which will 
include the results of its analysis of 
issues raised in any such written 
comments or at a hearing. 

The Department shall determine, and 
the Customs Service shall asess, 
antidumping duties on all appropriate 
entries. Individual differences between 
U.S. price and FMV may vary from the 
percentages stated above. The 
Department will issue appraisement 
instructions on each exporter directly to 
the Customs Service. 

Further, as provided for by section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated dumping duties based on 
the above margin will be required for 
Citizen. Since the margin for Casio is 
less than 0.5 percent and, therefore, de 
minimis for cash deposit purposes, the 
Department shall not require a cash 
deposit of antidumping duties on entries 
of television receivers, monochrome and 
color, from Casio. For any future entries 
of this merchandise from a new exporter 
not covered in this or in prior reviews, 
whose first shipment occurred after 
February 28, 1990, and who is unrelated 
to Casio or Citizen, or any previously 
reviewed firm, a cash deposit of 17.41 
percent shall be required. These deposit 
requirements and waiver will be 
effective for all shipments of Japanese 
television receivers, monochrome and 
color, entered or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the final 
results of this administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 


03/01/89-02/28/90 
03/01/89-02/28/90 


of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22 (1990). 


Dated: April 16, 1991. 
Marjorie A. Chorlins, 
Acting Assistant Secretary forImport . 
Administration. 
[FR Doc. 91-9895 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Short-Supply Determination: Certain 
Type 430 Stainless Steel Wire Rod 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 


ACTION: Notice of short-supply 
determination on certain type 430 
stainless steel rod. 


SHORT-SUPPLY REVIEW NUMBER: 42. 


SUMMARY: The Secretary of Commerce 
(“Secretary”) hereby modifies his short- 
supply decision of March 21, 1991, by 
granting short supply for an additional 
1,250 metric tons of certain Type 430 
stainless steel rod for the balance of 
1991 under the U.S.-EC, U.S.-Brazil, U.S.- 
Korea, and U.S.-Japan steel 
arrangements. 

EFFECTIVE DATE: April 19, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jonathan Freilich or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, Room 7866, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230 (202) 377-0408 or 
(202) 377-0159. 

SUPPLEMENTARY INFORMATION: On 
February 19, 1991, the Secretary 
received an adequate short-supply 
petition from the American Wire 
Producers Association (“AWPA”), on 
behalf of various members of the 
Stainless Committee, for certain sizes of 
Type 430 stainless steel wire rod. This 
request, which totaled 3,300 metric tons 
for March-December 1991, was made 
under Paragraph 8 of the Arrangement 
Between the Government of Japan and 
the Government of the United States of 
America Concerning Trade in Certain 
Steel Products, Article 8 of the 
Arrangement Between the Government 
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preliminarily determine that the 
following margins exist: 


of South Korea and the Government of 
the United States of America 
Concerning Trade in Certain Steel 
Products, Article 8 of the Arrangement 
Between the Government of Brazil and 
the Government of the United States of 
America Concerning Trade in Certain 
Steel Products, and Article 8 of the 
Arrangement Between the European 
Coal and Steel Community and the 
European Economic Community and the 
Government of the United States of 
America Concerning Trade in Certain 
Steel Products. 

The Secretary conducted a short- 
supply review on this product, pursuant 
to Section 4{b)(4)(A) of the Steel Trade 
Liberalization Program Implementation 
Act, Pub. L. No. 101-221, 103 Stat. 1886 
(1989) (‘the Act”), and Section 357.102 of 
the Department of Commerce's Short- 
Supply Procedures, 19 CFR 357.102 
(“Commerce's Short-Supply 
Procedures”). Because short-supply had 
been granted on this product for the two 
immediately preceding years, the 
Secretary conducted this review, 
pursuant to 4(b)(4)(B)(i)(M) of the Act 
and Section 357.106(b)(1)(ii) of 
Commerce's Short-Supply Procedures, 
under the 15-day guidelines, providing a 
rebuttable presumption of short supply. 

On March 5, 1991, Baltimore Specialty 
Steels Corporation (“BSSC”) informed 
the Secretary that it could produce the 
requested product, supply the full: 
amount requested (3,300 metric tons), 
and that its order-to-delivery period was 
9 to 11 weeks. Based on this information, 
the presumption of short supply was 
rebutted and on March 6, 1991, the 
Secretary denied this request in its 
entirety. 

On March 12, 1991, BSSC informed the 
Secretary that it, in fact, could supply 
only 2,500 metric tons of the requested 
Type 430 wire rod for March-December 
1991. Thus, because the Secretary's 
March 6, 1991, determination was based 
on inaccurate information, the Secretary 
revised that determination and on 
March 21, 1991, granted short supply for 
800 metric tons. On April 12-15, 1991, 
BSSC informed the Secretary that it was 
further reducing the quantity of Type 430 
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wire rod:it would commit to supply 
during the balance of 1991. BSSC stated 
that it would be able to supply only 
1,250 metric tons of the requested Type 
430 wire rod during this period, 
effectively reducing the quantity it can 
supply by another 1,250 metric tons. 
CONCLUSION: BSSC is willing to supply 
only 1,250 of the 3,300 metric tons of the 
certain Type 430 stainless steel wire rod 
requested by the AWPA for the balance 
of 1991. Therefore, the Secretary hereby 
modifies the March 21, 1991, short- 
supply decision with respect to the 
requested 430 stainless steel wire rod, 
by granting a short-supply allowance for 
an additional 1,250 tons of this product 
for the balance of 1991. 


Dated: April 19, 1991. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 91-9892 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


incidental Take of Marine Mammals 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of receipt of request for a 
letter of authorization. 


SUMMARY: NMFS has received a request 
from ARCO Alaska, Inc. for a Letter of 
Authorization that would allow a take of 
marine mammals (by harassment) 
incidental to exploration activities in the 
Beaufort Sea during the 1991/92 drilling 
season. 

DATES: Comments should be received no 
later than May 28, 1991. 

ADDRESSES: Dr. Nancy Foster, Director, 
Office of Protected Resources, 1335 East- 
West Highway, Silver Spring, MD 20910. 
A copy of the requests may be obtained 
by writing to this address or by 
telephoning the contacts listed: below. 
FOR FURTHER INFORMATION CONTACT: 
Margaret C. Lorenz, Office of Protected 
Resources, NMFS (301) 427-2322 or Ron 
Morris, Western Alaska Field: Office 
(907) 271=5006. 

SUPPLEMENTARY INFORMATION: 


Background 


Regulations governing the taking of 
marine mammals incidental to:oil and 
exploration. activities in Alaska were 
published July 18, 1990 (55 FR 29214). 
The regulations are based on section 
101(a)(5) of the Marine Mammal 
Protection Act and NMFS' 
determination that the taking of six 
species of marine mammals (bowhead, 


gray and beluga whales and bearded, 
ringed and spotted seals) incidental to 
exploratory activity in the Beaufort and 
Chuckchi Seas will have a negligible 
impact on the species or stocks and will 
not have an unmitigable adverse impact 
on the availability of the species or 
stock for subsistence uses. The 
regulations include permissible methods 
of taking, and require exploration 
companies to monitor the effects of their 
activities on marine mammals and to 
cooperate with the Alaska native 
communities to ensure that marine 
mammals are available for subsistence. 

A Letter of Authorization must be 
requested annually by each group or 
individual conducting an exploratory 
activity where there is the likelihood of 
taking any of the six species of marine 
mammals identified in the regulations. 
NMFS grants the Letters based on a 
determination. that the total level of 
taking by all applicants in any one year 
is consistent with the estmated level of 
activity used to make a finding of 
negligible impact and a finding of no 
unmitigable adverse impacts. 

The regulations require the applicant 
to submit a request for a Letter of 
Authorization at least 90 days before the 
activity is scheduled to begin. NMFS 
must publish notices of each request in 
the Federal Register with an opportunity 
for public. comment. 

Requests for Letters of Authorization 
must include a plan of cooperation that 
identifies what measures have been and 
will be taken to minimize any adverse 
effects on the availability of marine 
mammals for subsistence uses. It must 
include a description of the activity 
including the methods to be used, the 
dates and duration of the activity, and 
the specific location. Also, it must 
include a site-specific plan to monitor 
the effects on marine mammals that are 
present during exploratory activities. 


Summary of Request from ARCO 


On April 5, 1991, NMFS received a 
request from ARCO Alaska, Inc. for a 
Letter of Authorization that would allow 
non-lethal takes of bowhead, gray and 
beluga whales and bearded, ringed and 
spotted seals incidental to planned 
exploratory drilling operations, known 
as the Cabot Project, during the 1991/92 
drilling season in the Beaufort Sea off 
the coast of Alaska. The request 
includes a description of the specific 
operations ARCO plans to conduct, the 
measures it has employed and will 
continue to implement to minimize any 
potential conflicts between those 
activities and subsistence hunting, and a 
plan to monitor any effects of the 
activities on marine mammals. ARCO 
anticipates drilling one exploratory well 


19349 


from a bottom-founded unit at the Cabot 
Project. ARCO may perform site 
clearance work during two days of the 
open water season, then tow the 
bottom-founded drilling unit from its 
Fireweed Project location about August 
15, 1991, and arrive at the drill site 
around August 18, 1991. Most drilling 
will occur in the winter months, but will 
not begin until the fall bowhead whale 
migration has passed the drill site. The 
project is located about 30 miles east of 
Barrow, Alaska and 15 miles north of 
Dease Inlet. ARCO has met with the 
Barrow Whaling Captains’ Association, 
and the residents of Barrow to discuss 
the proposed offshore exploration 
program. Also, ARCO has submitted a 
draft proposal for a site-specific plan to 
monitor the effects of exploratory 
activities on marine mammals especially 
bowhead whales. 


Dated: April 19, 1991. 
Nancy Foster, 
Director, Office of Protected Resources. 
[FR Doc. 91-9829 Filed 4-25-91; 8:45. am] 
BILLING CODE 3510-22-M 


Endangered Marine Mammals 


AGENCY: National Marine Fisheries 
Service NOAA, Commerce. 


ACTION: Modification No. 4 to Permit No. 
675.(P440). 


Notice is hereby given that pursuant 
to the provisions of §216.33(d) and (e) of 
the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216), and § 220.24 of the 
Regulations Governing Endangered 
Species (50 CFR part 217-222), Scientific 
Research Permit No. 675 was issued to 
Dr. C. Scott Baker, Department of Health 
and Human Services, Section of 
Genetics, Building 560, room 21-105, 
National Cancer Institute, Frederick, 
Maryland 21701-1013 on August 4, 1989 
(54 FR 35220). The permit was modified 
on November 15, 1989 (54 FR 47543), 
May 31, 1990 (55 FR 22056), and January 
3, 1991 (56-FR 248) and is further 
modified as follows: 

Additions to section B. Specia/ 
Conditions: 

5. Add as a third paragraph: “Practice 
with the modified cross-bow shall be 
documented prior to its use in the field. 
The results of the tests on the five 
possible dimensions of the larger 
sampling instrument, to be conducted on 
beached carcasses, shall be provided to 
NMFS prior to using the larger sampling 
instrument at sea. The results of the 
application of the new methodology on 
approximately the first 25-40 humpback 
whales must be provided to NMFS and 
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evaluated for impact on the whales to 
determine that the method is safe. Based 
on this report, NMFS will notify the 
permit holder if research may continue 
beyond 40 whales. If an endangered 
cetacean dies as a result of the biopsy 
procedure, sampling of endangered 
species shall be suspended until the 
cause of death can be determined and 
the sampling procedure revised as 
necessary.” 

Add as a fourth paragraph: 
“Arrangements shall be made to identify 
the struck animals and make the 
information available so that the 
animals can be inspected for long-term 
effects when subsequently seen by 
others.” 

All conditions currently contained in 
the permit remain in effect. 

This modification is effective upon 
signature. 


Dated: April 17, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Services. 
[FR Doc. 91-9830 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Permits; Sea World 
Research institute 


AGENCY: National Marine Fisheries 
Service, NOAA, DOC. 


ACTION: Application for modification no. 
1 to permit no. 697; Sea World Research 
Institute. 


Notice is hereby given that the 
Applicant has applied in due form for a 
modification to Permit No. 697 to extend 
the expiration date of the permit from 
February 7, 1992 to February 7, 1994, and 
to amend the permit to include attaching 
ultrasonic transmitters to up to twenty 
turtles, and performing biopsies on the 
turtles as authorized by the Endangered 
Species Act of 1973 (16 U.S.C. 1531-1543) 
and the National Oceanic and 
Atmospheric Administration (NOAA), 
National Marine Fisheries Service 
(NMFS) regulations governing 
endangered fish and wildlife permits (50 
CFR parts 217-222). 

1. Applicant: Peter Dutton and Donna 
McDonald, Sea World Research 
Institute, 1700 South Shores Road, San 
Diego, California 92109. 

2. Type of Permit: Scientific Purposes. 

3. Name and Number of Species: 
Green turtles (Chelonia mydas), Olive 
ridley sea turtles (Lepidochelys 
olivacea), Loggerhead sea turtle 
(Caretta caretta). The current permit 
allows up to 50 turtles to be taken. 

4. Type of Take: The applicant is 
conducting scientific studies on sea 
turtles that occur in San Diego Bay to 


assess the current status of sea turtles in 
that area, and to provide the basis for 
developing an appropriate conservation 
program. The current research involves 
capturing turtles with a net that is set 
across the channel where turtles are 
found, tagging, and releasing the turtles. 

The applicant is requesting to modify 
the type of take by including the 
attachment of ultrasonic transmitters to 
up to 20 turtles, and the performance of 
biopsies on those turtles with 
fibropapilloma tumors. Biopsies will 
help to determine the cause of the 
disease, and may also help in 
determining the origin of the turtles. 

5. Location and Duration of Activity: 
The collecting efforts are in San Diego 
bay adjacent to the entrance of the 
effluent channel of the San Diego Gas 
and Electric Power Plant. Turtles are 
tagged and released every two weeks 
until all turtles are tagged. Recapture 
will take place over the length of the 
permit. The current permit expires on 
February 7, 1992. 

The applicant requests that the 
expiration date of the permit be 
extended from February 7, 1992, to 
February 7, 1994. 

Written data or views, or requests for 
a public hearing on this permit 
modification should be submitted to the 
Assistant Administrator for Fisheries, 
NMFS, NOAA, 1335 East-West 
Highway, Silver Spring, MD 20910, 
within 30 days of the publication of this 
notice. Those individuals requesting a 
hearing should set forth the specific 
reasons why a hearing on this particular 
permit modification would be 
appropriate. The holding of such hearing 
is at the discretion of the Assistant 
Administrator for Fisheries. All 
statements and opinions contained in 
this application are summaries of those 
of the Applicant and do not necessarily 
reflect the views of NOAA, NMFS. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices: 


Office of Protected Resources, NOAA, 
NMFS, 1335 East-West Highway, 
Silver Spring, Maryland 20910; and 

Director, Southwest Region, NOAA, 
NMFS, 300 S. Ferry St., Terminal 
Island, California, 90731-7415. 
Dated: April 19, 1991. 

Nancy Foster, 

Director, Office of Protected Resources. 

[FR Doc. 91-9828 Filed 4—25-91; 8:45 am] 

BILLING CODE 3510-22-m 
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Marine Mammals; Issuance of Permit; 
College of the Atlantic (P322B) 


On January 29, 1991, notice was 
published in the Federal Register (56 FR 
3241) that an application had been filed 
by Dr: Steven K. Katona, College of the 
Atlantic, 105 Eden Street, Bar Harbor, 
ME 04609, to take 500 fin whales 
(Balaenoptera physalus), for scientific 
research. 

Notice is hereby given that on April 
22, 1991 as authorized by the provisions 
of the Marine Mammal Protection Act 
(16 U.S.C. 1361-1407) and the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543), the National Marine 
Fisheries Service issued a Permit for the 
above taking subject to certain 
conditions set forth therein. 

Issuance of this permit as required by 
the Endangered Species Act of 1973 was 
based on a finding that such permit; (1) 
was applied for in good faith; (2) will not 
operate to the disadvantage of the 
endangered species which are the 
subject of this Permit; (3) and is 
consistent with the purposes and 
policies set forth in section 2 of the 
Endangered Species Act of 1973. This 
permit was also issued in accordance 
with and is subject to parts 220-222 of 
title 50 CFR, the National Marine 
Fisheries Service regulations governing 
endangered species permits. 

The permit is available for review by 
interested persons in the following 
offices: 

Permit Division, Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Highway, 
suite 7324, Silver Spring, Maryland 
20910; 

Director, Northeast Region, National 
Marine Fisheries Service, One 
Blackburn Drive, Gloucester, 
Massachusetts 01930. 


Dated: Apri) 22, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 91-9831 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Proposed Permit 
Modification: Dr. Randall S. Wells 
(P319B) 


Notice is hereby given that Dr. 
Randall S. Wells has requested a 
modification to Permit No. 655 issued on 
December 20, 1988 (53 FR 53050) under 
the authority of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407) and the Regulations Governing the 
Taking and Importing of Marine 
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Mammals (50 CFR part 216), as modified 

on June 21, 1990 (55 FR 26734). 

Permit No. 655 authorizes the capture, 
sampling, marking, tagging and release 
of up to 150 Atantic bottlenose dolphins 
(Tursiops truncatus) over a five (5) year 
period, and the recapture of selected 
individuals as many as three times each 
year for followup testing. Three of these 
dolphins may be tagged with satellite- 
monitored radio transmitters and VHF 
tags. 

The Permit Holder is requesting that 
Permit No. 655 be modified to allow 
measurement of metabolic rates in free- 
ranging dolphins by administering stable 
forms of labelled water and measuring 
the dilution of the components of this 
water over time. The labelled water is 
composed of the stable, non-radioactive, 
isotopes of Oxygen-18 and Deuterium. 
This technique has been shown to be 
safe enough to use on pre-term human 
infants. The project will involve the 
capture, administration of isotopes, 
release, and recapture for blood 
sampling 4-5 days later of up to six (6) 
dolphins each in 1991 and 1993, and up 
to 12 dolphins in 1992. This request will 
not involve any additional takes. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this modification request to the 
Marine Mammal Commission and its 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this modification 
request should be submitted to the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East- 
West Highway, room 7324, Silver Spring, 
Maryland 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular modification 
request would be appropriate. The 
holding of such a hearing is at the 
discretion of the Assistant 
Administrator for Fisheries. 

All statements and opinions contained 
in this notice of modification request are 
summaries of those of the Applicant and 
do not necessarily reflect the views of 
the National Marine Fisheries Service. 

Documents submitted in connection 
with the above modification request are 
available for review by appointment in 
the following offices: 

Office of Protected Resources, National 
Marine Fisheries Service, NOAA, 1335 
East-West Highway, room 7324, Silver 
Spring, Maryland 20910 (301/427- 
2289); 

Director, Northeast Region, National 
Marine Fisheries Service, NOAA; One 


Blackburn Drive, Gloucester, 
ee 01930 (508/281-9200) 
an 

Director, Southeast Region, National 
Marine Fisheries Service, 9450 Koger 
Boulevard, St. Petersburg, Florida 
33702 (813/893-3141). 


Dated: April 22, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 91-9832 Filed 4-25-91; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Issuance of Permit; 
Dr. Bernd Wursig and Dr. Graham 
Worthy (P36C) 


On February 1, 1991 notice was 
published in the Federal Register (56 FR 
40482) that an application had been filed 
by Dr. Bernd Wursig and Dr. Graham 
Worthy, Marine Mammal Research 
Program, Department of Marine Biology, 
Texas A&M University at Galveston, 
P.O. Box 1765, Galveston, TX 77553- 
1675, to take by harassment, capture and 
radio-tag Atlantic bottlenose dolphins 
(Tursiops truncatus) for scientific 
purposes. 

Notice is hereby given that on April 
22, 1991, as authorized by the provisions 
of the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407), the National 
Marine Fisheries Service issued a Permit 
for the above taking, subject to certain 
conditions set forth therein. af 

The permit is available for review in 
the following offices: 

By appointment: Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Hwy., Silver 
Spring, Maryland 20910 (301/427- 
2289); 

Director, Southeast Region, National 
Marine Fisheries Service, 9450 Koger 
Blvd., St. Petersburg, Florida 33702 
(813/893-3141). 

Dated: April 22, 1991. 

Nancy Foster, 

Director, Office of Protected Resources, 

National Marine Fisheries Service. 

[FR Doc. 91-9833 Filed 4-25-91; 8:45 am] 

BILLING CODE 3510-22-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely. 
Handicapped. 


ACTION: Additions to procurement list. 
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SUMMARY: This action adds to the 
Procurement List commodities to be 
furnished by nonprofit agencies 
employing the blind or other severely 
handicapped. 


EFFECTIVE DATE: May 18, 1991. 


ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 


SUPPLEMENTARY INFORMATION: On 
March 1, 1991, the Committee for 
Purchase from the Blind and Other 
Severely Handicapped published notice 
(56 FR 8750) of proposed additions to the 
Procurement List. After consideration of 
the material presented to it concerning 
capability of qualified nonprofit 
agencies to produce the commodities at 
a fair market price and impact of the 
addition on the current or most recent 
contractors, the Committee has 
determined that the commodities listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46—48c and 41 CFR 51-2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following 
commodities are hereby added to the 
Procurement List: 


Toothpaste 


8520-01-303-4037 
8520-01-303-6438 


This action does not affect contracts 
awarded prior to the effective date of 
this addition or options exercised under 
those contracts. 


G. John Heyer, 

General Counsel. 

[FR Doc. 91-9905 Filed 4-25-91; 8:45 am] 
BILLING CODE 6820-33-M 


Procurement List Proposed Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 





ACTION: Proposed additions to 
procurement Isit. 


SUMMARY: The Committee has received 


proposals to add to the Procurement List 
commodities and services to be 
furnished by nonprofit agencies 
employing the blind or other severely 
handicapped. 


COMMENTS MUST BE RECEIVED ON OR 
BEFORE: May 28, 1991. 


appress: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 


SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a}{2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 

if the Committee approves the 
proposed additions, all entities of the 
Federal Government (except as 
otherwise indicated) will be required to 
procure the commodities and services 
listed below from nonprofit agencies 
employing the blind or other severely 
handicapped. 

It is proposed to add the following 
commodities and services tothe  - 
Procurement List: 


Commodities 

Bag, Plastic 

8105-LL-N89-0073 10” x 18" 

8105-LL-N89-0075 24” x 36" 

(Requirements of the Norfolk Naval Shipyard, 
Portsmouth, VA). 

Hood, Extreme Cold Weather 

8415-00-472-4695 


Pad, Sleeping 
8465-01-223-8421 


Services 


Commissary Warehousing . 
Lowry Air Force Base, Colorado 
Commissary Warehousing 

Kirtland Air Force Base, New Mexico 
Janitorial /Custodial 

Naval Training Center Complex 
Orlando, Florida 

Janitorial/Custodial 

William Cotter Federal Building 

135 High Street 

Hartford, Connecticut 

G. John Heyer, 

General Counsel. 

[FR Doc. 91-9906 Filed 4-25-91; 8:45 am] 
BILLING CODE 6820-33-M 


COPYRIGHT ROYALTY TRIBUNAL 
[Docket No. 91-2-89CD] 


Commencement of the 1989 Cable 
Distribution Proceeding 


AGENCY: Copyright Royalty Tribunal. 


ACTION: Notice commencing 1989 cable 
distribution proceeding. 


SUMMARY: The Copyright Royalty 
Tribunal announces that controversies 
exist concerning the distribution of the 
royalties paid by cable operators in 1989 
in both Phase I and Phase IL The 
Tribunal seeks comments on how much 
of the 1989 cable royalty fund may be 
distributed. 


DATES: The 1989 cable distribution 
controversy is declared, effective April 
26, 1991. Comments on partial 
distribution of the fund are due May 10, 
1991. 


appresses: An original and five copies 
of the comments shall be addressed to: 
Chairman, Copyright Royalty Tribunal, 
1825 Connecticut Avenue, NW., suite 
918, Washington, DC 20009. 


FOR FURTHER INFORMATION CONTACT: 
Robert Cassler, General Counsel, 
Copyright Royalty Tribunal, 1825 
Connecticut Avenue, NW., suite 918, 
Washington, DC 20009 (202-673-5400). 


SUPPLEMENTARY INFORMATION: On 
February 20, 1991, the Tribunal 
requested comments from the claimants 
to the 1989 cable copyright royalty fund 
whether any controversies exist 
concerning the distribution of the fund. 
56 FR 6841. Comments were due April 
19, 1991. 

The Tribunal was informed that a 
Phase I controversy exists, and 
controversies exist in the following 
Phase Il categories: Program Suppliers, 
Sports, Noncommercial Television, 
Music, Devotional Claimants, and 
Noncommercial Radio. 

Accordingly, the Tribunal declares, 
effective April 26, 1991, that 
controversies exist in Phase I and Phase 
Il of the 1989 cable royalty distribution 
proceeding. 

The procedural schedule for the 
hearing of these controversies will be 
announced at a later date. 

None of the parties has indicated how 
much of the 1989 cable royalty fund may 
be distributed, and how much should be 
retained to satisfy all controversies. The 
Tribunal asks that the parties comment 
on this by May 10, 1991. The parties may 
comment singly or jointly, and the 
parties may comment earlier than May 
10. 
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Dated: April 23, 1991. 
J.C. Argetsinger, 
Acting Chairman. 
[FR Doc. 91-9883 Filed 4-25-91; 8:45 am] 
BILLING CODE 1410-09-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Public Hearings of the Defense Base 
Closure and Realignment 


ACTION: Public hearings of the Defense 
Base Closure and Realignment 
Commission. 


summary: During the month of May 
1991, the Defense Base Closure and 
Realignment Commission, an 
independent Presidential group, will 
hold hearings in eight major cities 
throughout the United States. The 
purpose of these field hearings is to 
provide a forum for oral testimony on 
the closure and realignment of the bases 
on the Secretary of Defense's April 1991 
Base Closure and Realignment list. 
Overall, the Commission will hold eight 
regional field hearings in major 
metropolitan areas to allow for 
reasonable travel of interested parties. 
Written material may be sent to the 
_Defense Base Closure and Realignment 
Commission, 1625 K Street, NW., 
Washington, DC 20006, by May 30, 1991. 
FOR FURTHER INFORMATION: 
Defense Base Closure and Realignment 
Commission, Mr. Cary Walker, Director 
of Communications and Public Affairs, 
202-653-0823. 


San Francisco, California: The first 
regional hearing will be on Monday and 
Tuesday, May 6th and 7th, 1991, at the 
California Palace of the Legion of Honor, 
Florence Gould Theatre, Lincoln Park, 
34th & Clement Streets, San Francisco, 
CA from 9:30 a.m. to 4:30 p.m. Testimony 
is invited on the following facilities: 
Sacramento Army Depot, CA; Fort Ord, 
CA; Castle AFB, CA; Hunters Point 
Annex, CA; Moffett Field Naval Air 
Station, CA; Naval Electronic Systems 
Engineering Center, Vallejo, CA; 
Whidby Island Naval Air Station, WA; 
Sand Point (Puget Sound) Naval Station, 
WA; and Naval Undersea Warfare 
Engineering Station, WA. 

Los Angeles, California: The second 
regional hearing will be held on May 8, 
1991 at a time and place to be 
determined and published in the Federal 
Register. Testimony is invited on the 
following facilities: Naval Weapons 
Center, China Lake, CA; Pacific Missile 
Test Center Pt., Mugu, CA; Long Beach 
Naval Station, CA; Marine Corps Air 
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Station, Tustin, CA; Integrated Combat 
Systems Test Facility, San Diego, CA; 
Naval Electronic System Engineering 
Center, San Diego, CA; Naval Space 
Systems Activity, Los Angeles, CA; and 
Naval Ocean System Center 
Detachment, Kaneohe, Hawaii. 

Denver, Colorado: The third regional 
hearing will be on Monday, May 13, 1991 
in Denver, Colorado at a time and place 
to be determined and published in the 
Federal Register. Testimony is invited 
on facilities in the following states: 
Colorado, Arizona, Idaho, New Mexico, 
and Missouri. 

Fort Worth, Texas: The fourth 
regional hearing will be on Tuesday, 
May 14, 1991 in Fort Worth, Texas, at a 
time and place to be determined and 
published in the Federal Register. 
Testimony is invited on facilities in the 
following states: Texas, Louisiana, and 
Arkansas. 

Jacksonville, Florida: The fifth 
regional hearing will be on Thursday, 
May 23, 1991, in Jacksonville, Florida at 
a time and place to be determined and 
published in the Federal Register. 
Testimony is invited on facilities in the 
following states: Florida, Georgia, 
Alabama, and South Carolina. 

Philadelphia, Pennsylvania: The sixth 
regional hearing will be on Friday, May 
24, 1991, in Philadelphia, Pennsylvania, 
at a time and place to be determined 
and published in the Federal Register. 
Testimony is invited on facilities in the 
following states: Pennsylvania, New 
Jersey, and Maryland. 

Boston, Massachusetts: The seventh 
regional hearing will be on Tuesday, 
May 28, 1991, in Boston, Massachusetts, 
at a time and place to be determined 
and published in the Federal Register. 
Testimony is invited on facilities in the 
following states: Massachusetts, Maine, 
Rhode Island, and Connecticut. 

Indianapolis, Indiana: The eighth 
regional hearing will be held on 
Thursday, May 30, 1991, in Indianapolis, 
Indiana, at a time and place to be 
determined and published in the Federal 
Register. Testimony is invited on 
facilities in the following states: Indiana, 
Michigan, Illinois, Ohio, and Kentucky. 

Washington, DC: Hearings will be 
held in Washington, DC on Tuesday and 
Wednesday, May 21st and 22nd at a 
time and place to be determined and 
published in the Federal Register. 
Testimony is invited on facilities in the 
following states: Virginia, and the 
District of Columbia. 

The Commission will consider all 
written testimony during its 
deliberations. All interested individuals 
and groups are invited to submit their 
testimony or comments in writing to: 
Defense Base Closure Commission, 1625 


K Street, NW., Suite 400, Washington, 
DC 20006. In order to ensure all written 
comments may be considered, please 
submit them so as to arrive at the 
Commission offices by May 30, 1991. 
In some instances, less than 15 days 
notice is being given due to difficulties 
in confirming appropriate locations in 
San Francisco and Los Angeles to 
accommodate large public hearings. 
Dated: April 23, 1991. 
Linda M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-9903 Filed 4-25-91; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Air Force 


USAF Scientific Advisory Board; 
Meeting 


April 18, 1991. 

The USAF Scientific Advisory Board 
Tactical Cross-Matrix Panel will meet 
on May 20-24, 1991 from 0800 a.m. to 5 
p.m. local time at HQ USAFE, Ramstein 
AB, GE; MBB and IABG, Ottobrunn, GE; 
ICT, Berghausen, GE; Cite de L’ Air, 
General Delegation for Armaments, 
Paris, FR; Dassault Aviation, SNPE, 
SNECMA, Aerospatiale, and MATRA, 
Paris, FR; and RAE, Farnborough, UK. 

The purposes of this meeting are to 
review “lessons learned” from USAFE 
support of Desert Shield/Desert Storm 
and to discuss with NATO Allies what 
technologies these countries are 
pursuing in aeronautics and munitions/ 
explosives. This meeting will be closed 
to the public, in accordance with section 
552b(c) of title 5, United States Code, 
specifically subparagraphs (1) and (4). 

For er information, contact the 
Scientific Advisory Board Secretariat at 
(703) 697-8404. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 91-9822 Filed 4-25-91; 8:45 am] 
BILLING CODE 3910-01-M 


Department of the Navy 


Notice of Public Hearings for the Draft 
Programmatic Environmental impact 
Statement for Proposed Homeporting 


of Fast Combat Support Ships (AOE-6 ~ 


Class) on the West Coast of the United 
States 


Pursuant to Council on Environmental 
Quality regulations (40 CFR Parts 1500- 
1508) implementing procedural 
provisions of the National 
Environmental Policy Act, the 
Department of the Navy has prepared 
and filed with the U.S. Environmental 
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Protection Agency the Draft 
Programmatic Environmental Impact 
Statement (DPEIS) for proposed 
homeporting of fast combat support 
ships (AOE-6 Class) on the west coast 
of the United States. 

The DPEIS has been distributed to 
various federal, state, and local 
agencies, elected officials, special 
interest groups, and the media. A limited 
number of single copies are available at 
the address listed at the end of this 
notice. 

A public hearing to inform the public 
of the DPEIS findings and to solicit 
comments will be held on May 14, 1991, 
beginning at 7 p.m., in the Great 
Northwest Federal Savings community 
room, 500 Pacific Avenue, Bremerton, 
Washington; on May 16, 1991, beginning 
at 7 p.m., at the Clarion Hotel 
Edgewater, 6400 East Pacific Coast 
Highway, Long Beach, California; and, 
on May 17, 1991, beginning at 7 p.m., at 
Southwest Division, Naval Facilities 
Engineering Command, 1220 Pacific 
Highway, San Diego, California. 

The public hearings will be conducted 
by the Navy. Federal, state, and local 
agencies and interested parties are 
invited and urged to be present or 
represented at the hearing. Oral 
statements will be heard and 
transcribed by a stenographer: however, 
to assure accuracy of the record, all 
statements should be submitted in 
writing. All statements, both oral and 
written, will become part of the public 
record on this study. Equal weight will 
be given to both oral and written 
statements. 

In the interest of available time, each 
speaker will be asked to limit their oral 
comments to five (5) minutes. If longer 
statements are to be presented, they 
should be summarized at the public 
hearing and submitted in writing either 
at the hearing or mailed to the address 
listed at the end of this announcement. 
All written statements must be 
postmarked by June 3, 1991, to become’ 
part of the official record. 

As discussed during the scoping 
process, early planning for AOE-6 Class 
ship acquisition included eight ships 
with four ships to be homeported on 
each coast. Due to budget reductions, 
near-term programming for ship 
acquisition includes a total of only four 
AOE-6 Class ships with only two ships 
scheduled for homeporting on each 
coast. However, the requirement 
continues to exist for a total of eight 
ships and additional ships may be 
programmed for acquisition at a later 
date. 

Therefore, since the acquisition of 
Fast Combat Support Ships will take 





place over an extended period of time 
(up to 10 years or longer}, it is necessary 
to develop a program ior these future 
actions and to provide specific detail for 
actions that are proposed to occur in the 
near term. As future plans allow for the 
homeporting of ships, any sites 
identified as homeports will be 
evaluated in a complete tiered analysis 
which will be prepared when an 
additional action is proposed. 

The first part of the DPEIS is the 
programmatic analysis for homeporting 
on the west coast and identifies three 
sites as potential homeports: Naval Air 
Station North Island and Naval Station 
San Diego, California; Naval Station 
Long Beach, California; and, Naval 
Shipyard Puget Sound, Bremerton, 
Washington. The second part of the 
DPEIS is the complete tiered analysis of 
homeporting the first two AOE-6 Class 
ships at Naval Shipyard Puget Sound, 
Bremerton, Washington. 

Additional information concerning 
this notice may be obtained by 
contacting Mr. Robert Schwarz (Code 
20, telephone (202) 433-3387), 
Chesapeake Division, Naval Facilities 
Engineering Command, Building 212, 
Washington Navy Yard, Washington, 
DC 20374-2121. 

Dated: 24 April 1991. 

Wayne Baucino, 

Lieutenant, JAGC, USNR, Federal Register 
Liaison Officer. 

[FR Doc. 91-10051 Filed 4-25-91; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF EDUCATION 
National Board of the Fund for the 


AGENCY: National Board of the Fund for 
the Improvement of Postsecondary 
Education, Education. 

ACTION: Notice of partially closed 
meeting. 


SUMMARY: This notice sets forth the 
proposed agenda of a forthcoming 
meeting of the National Board of the 
Fund for the Improvement of 
Postsecondary Education. This notice 
also describes the functions of the 
Board. Notice of this meeting is required 
under section 10{a)}(2) of the Federal 
Advisory Committee Act. 

DATES AND TIMES: May 13, 1991 from 10 
a.m. to 5 p.m., May 14, 1991 from 9 a.m. 
to 5 p.m., and on May 15, 1991 from 9 
a.m. to 5 p.m.; closed May 13, 1991 from 
10 a.m. to 5 p.m., May 14, 1991 from 9 
a.m. to 5 p.m., and_on May 15, 1991 from 
9 a.m. to 12 p.m. 


ADDRESSES: Georgetown Marbury 


Hotel, 3000 M Street, NW., Washington, 


DC 20007. 

FOR FURTHER INFORMATION CONTACT: 
Charles Karelis, Director, Fund for the 
Improvement of Postsecondary 
Education, 7th & D Streets, SW., 
Washington, DC 20202 (202) 708-5750. 
SUPPLEMENTARY INFORMATION: The 
National Board of the Fund for the 
Improvement of Postsecondary 
Education is established under section 
1001 of the Higher Education 
Amendments of 1980, title X (20 U.S.C. 
1135a-1). The National Board of the 
Fund is authorized to recommend to the 
Director of the Fund and the Assistant 
Secretary for Postsecondary Education 
priorities for funding and approval or 
disapproval of grants of a given kind. 

On May 15, 1991 the Board will meet 
in open session from 12 p.m. to 5 p.m. 
The proposed agenda for the open 
portion of the meeting will include a 
review of the progress on FIPSE special 
initiatives, including: The European 
Community/ERASMUS program; 
campus diversity and racism program; 
FIPSE/FIRST partnership; and FIPSE/ 
NSF/NEH collaboration on general 
education. On May 13, 1991 from 10 a.m. 
to 5 p.m., May 14, 1991 from 9 a.m. to 5 
p.m., and on May 15, 1991 from 10 a.m. 
to 12 p.m. the meeting will be closed to 
the public for the purpose of reviewing, 
recommending, and evaluating grant 
applications submitted to the Fund 
under the Innovative Projects for 
Community Services and Student 
Financial Independence Program and 
the Comprehensive Program. This. 
portion of the meeting will be closed 
under the authority of section 10(d) of 
the Federal Advisory Committee Act 
(Pub. L. 920-463; 5 U.S.C.A. appendix 2) 
and under exemptions (4) and (6) of the 
Government in the Sunshine Act (Pub. L. 
94-409, 5 U.S.C. 552b{c)(4) and (6). The 
review and discussions of the 
applications and the qualifications of 
proposed staff to work on these grants is 
likely to disclose commercial or 
financial information obtained from a 
person and privileged or confidential or 
which would disclose information of a 
personal nature where disclosure would 
constitute a clearly unwarranted 
invasion of personal privacy. if 
conducted in open session. 

A summary of the activities at the 
closed session and related matters 
which are informative to the public 
consistent with the policy of title 5 
U.S.C. 552b will be available to the 
public within fourteen days of the 
meeting. 

Records are kept of all Board 
proceedings, and are available for 
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public inspection at the office of the 
Fund for the Improvement of 
Postsecondary Education, room 3100, 
Regional Office Building #3, 7th & D 
Streets, SW., Washington, DC 20202 
from the hours of 8 a.m. to 4:30 p.m. 
Michael J. Farrell, 

Acting Assistant Secretary for Postsecondary 
Education. 

[FR Doc. 91-9938 Filed 4-25-91; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Proposed Clean Power Cogeneration, 
Inc., Project; Postponement of Public 
Scoping Meeting 


AGENCY: U.S. Department of Energy 
(DOE). 


ACTION: Postponement of public scoping 
meeting for the proposed Air-Blown 

Integrated Gasification Combined Cycle 
(IGCC) Power Plant project at the Arvah 
B. Hopkins Station, Tallahassee, Florida. 


summary: On March 7, 1991 (56 FR 
9691), DOE announced its intent to 
prepare an Environmental Impact 
Statement (EIS) to assess the 
environmental effects of the 
construction and operation of the 
proposed Air-Blown Integrated 
Gasification Combined Cycle {IGCC) 
Power Plant project at the Arvah B. 
Hopkins Station, Tallahassee, Florida, 
and to conduct a public scoping meeting. 
The meeting was scheduled for 7 p.m..on 
Wednesday, March 27, 1991, at the 
Radisson Hotel, 415 North Monroe 
Street, Tallahassee, Florida 32301. 

However, on March 22, 1991, Clean 
Power Cogeneration, Inc., requested that 
DOE postpone the scoping meeting in 
order to allow for additional time to 
evaluate some aspects of the project 
that need further consideration. 
Accordingly, the public scoping meeting 
was postponed until further notice. The 
postponement was advertised in the 
local newspaper, and was announced on 
radio stations and television channels in 
the Tallahassee area. 

Notification of rescheduling the public 
scoping meeting will be provided in the 
Federal Register at least fifteen calendar 
days prior to the meeting date. 
ADDRESSES: Questions regarding the 
postponement of the public scoping 
meeting, or questions concerning the 
project, should be directed to: Bruce J. 
Buvinger, Environmental Specialist D04, 
U.S. Department of Energy, Morgantown 
Energy Technology Center {METC), P.O. 
Box .880,_ Morgantown, WV 26505, 
Telephone: (304) 291-4379. 
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FOR FURTHER INFORMATION CONTACT: 
For general information on the EIS 
process, please contact: Ms. Carol M. 
Borgstrom, Director, Office of NEPA 
Oversight (EH-25), U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585, Tel. (202) 
586-4600. 

Signed in Washington, DC, this 19th day of 
April 1991, for the United States Department 
of Energy. 

Paul L. Ziemer, 

Assistant Secretary, Environment, Safety and 
Health. 

[FR Doc. 91-9956 Filed 4--25-91; 8:45 am} 
BILLING CODE 6450-01-M 


Financiat Assistance Award; intent to 
Award Grant to Brackett Research 


AGENCY: Department of Energy. 


ACTION: Notice of unsolicited financial 
assistance award. 


SUMMARY: The Department of Energy 
announces that pursuant to 10 CFR 
600.14 it is making a financial assistance 
award under Grant Number DE-FG01- 
91CE15516 to Brackett Research to 
modify and test an engineering 
prototype of an automotive-size internal 
combustion engine. 

This grant will provide funding to 
Brackett Research for the estimated cost 
of $88,200 to be provided by the 
Government. Over $1.6 million has been 
invested in the overall project by the 
private sector. Implementation of the 
new technology in the many industries 
and markets where slider-crank 
technology can be applied may save 
millions of barrels of oil and reduce 
pollution. Based on the acceptance of an 
unsolicited application, eligibility for 
this award is limited to Brackett 
Research. 

The inventor, Mr. Douglas Brackett, 
has developed and patented an 
innovative, high efficiency internal 
combustion engine technology which 
modifies conventional engine 
technology, reducing friction and 
increasing the efficiency of engines in 
many applications. The inventor is the 
founder, chairman of the beard, and 
presdient of Cammax Corporation, a 
Delaware corporation formed in 1987 for 
the commercialization of this 
technology. In addition, he is the sole 
proprietor of Brackett Research. He has 
been doing research and development 
work successfully for over 20 years, 
holds 4 U.S. patents and 6 foreign 
patents in addition to a number of 
patents pending. He is listed in the “1990 
Who's Who of American Inventors”. In 
accordance with 10 CFR 600.14{e}(1), it 
has been determined that this project 


represents a unique idea that is not 
eligible for financial assistance under a 
recent, current or planned solicitation. 
The Energy-Related Inventions Program 
(ERIP} has been structured since its 
beginning in 1975 to operate without 
competitive solicitations because the 
legislation directs ERIP to provide 
support for worthy ideas submitted by 
the public. The proposed project and 
technology have a strong potential of 
adding to the national energy resources. 
The anticipated term of the proposed 
grant shall be eighteen months from the 
effective date of the award. 
FOR FURTHER INFORMATION CONTACT: 
U.S. Department of Energy, Office of 
placement and Administration; ATTN: 
Rose Mason, PR-322.2, 1000 
Independence Ave., SW., Washington, 
DC 20585. 
Thomas S. Keefe, 
Director, Contract Operations Division “B”, 
Office of Placement and Administration. 
[FR Doc. 91-9952 Filed 4-25-91; 8:45 am] 
BILLING CODE 6450-01-M 


Financial Assistance Award intent to 
Award Grant to Khanh Dinh 


AGENCY: Department of Energy. 


ACTION: Notice of unsolicited financial 
assistance award. 


SUMMARY: The Department of Energy 


announces that pursuant to 10 CFR 
600.14 it is making a financial assistance 
award under Grant Number DE-FG01- 
91CE15501 to Khanh Dinh to write a 
design manual and computer program 
for air-conditioning engineers so that his 
invention, a high-efficiency dehumidifier 
air-conditioning system using heat pipe 
technology from the space program, 
which can be readily adapted to 
residential and commercial buildings. 
This grant will provide funding to 
Khanh Dinh for the estimated cost of 
$99,500 to be provided by the 
Government. The invention allows for 
higher thermostat settings on air- 
conditioners while simultaneously 
lowering the humidity levels. It promises 
an estimated energy savings figure of 
900,000 barrels of oil equivalent 
annually. Based on the acceptance of an 
unsolicited application, eligibility for 
this award is limited to Khanh Dinh. 
The inventor, Khanh Dinh, who has a 
master’s degree in mechanical 
engineering, holds a patent on his 
invention. He is the founder and 
president of the Dinh Company, Inc., of 
Alachua, Florida, which was formed in 
1983. He has received a number of 
awards for his invention including the 
NASA Technical Innovation Award in 
1984, the Florida Governor's Energy 


Award in 1987, and the DOE National 
Awards Program for Energy Innovation 
in 1987. In accordance with 10 CFR 
600.14{e)(1), it has been determined that 
this project represents a unique idea 
that is not eligible for financial 
assistance under a recent, current or 
planned solicitation. The Energy-Related 
Inventions Program (ERIP) has been 
structured since its beginning in 1975 to 
operate without competitive 
solicitations because the legislation 
directs ERIP to provide support for 
worthy ideas submitted by the public. 
The proposed technology has a strong 
possibility of allowing for future 
reductions in the nation’s energy 
consumption. 

The anticipated term of the proposed 
grant shall be 24 months from the 
effective date of the award. 


FOR FURTHER INFORMATION CONTACT: 
U.S. Department of Energy, Office of 
Placement and Administration, ATTN: 
Rose Mason, PR-322.2, 1000 
Independence Ave., SW., Washington, 
DC 20585. 

Thomas S. Keefe, 

Director, Contract Operations Division “B”, 
Office of Placement and Administration. 
[FR Doc. 91-9953 Filed 4-25-91; 8:45 am] 
BILLING CODE 6450-01-M 


Financial Assistance Award intent to 
Award Grant to James J. Dolan 


AGENCY: Department of Energy. 


ACTION: Notice of unsolicited financial 
assistance award. 


SumMARY: The Department of Energy 
announces that pursuant to 10 CFR 
600.14 it is making a financial assistance 
award under grant number DE-FG01- 
91CE15458 to James J. Dolan to prove the 
concept of the float process for the 
continuous casting of steel. 

This grant will provide funding to 
James J. Dolan for thé estimated cost of 
$84,305 to be provided by the 
Government. When fully implemented, 
this technology has the potential of 
saving about 10 million barrels of crude 
oil equivalent annually for the entire 
US. steel industry. Based on the 
acceptance of an unsolicited 
application, eligibility for this award is 
limited to James J. Dolan. 

The inventor, James J. Dolan, is a 
highly qualified steel engineer. He plans 
to perform part of the work at Carnegie 
Mellon University (CMU}, which has 
advanced facilities and is staffed with 
highly qualified personnel. Mr. Dolan, in 
addition to having an M.S. in 
mechanical , has over 40 
years experience in the steel industry. 





He will use his own facilities to perform 
standard physical tests on the samples. 

In accordance with 10 CFR . 
600.14(e)}(1), it has been determined that 
this project represents an unique idea 
that is not eligible for financial 
assistance under a recent, current or 
planned solicitation. The Energy-Related 
Inventions Program (ERIP) has been 
structured since its beginning in 1975 to 
operate without competitive 
solicitations because the legislation 
directs ERIP to provide support for 
worthy ideas submitted by the public. 
The proposed project and technology 
have a strong potential of adding to the 
national energy resources. 

The anticipated term of the proposed 
grant shall be two years from the 
effective date of the award. 

FOR FURTHER INFORMATION CONTACT: 
J.S. Department of Energy, Office of 
*Jacement and Administration, ATTN: 
Xose Mason, PR-322.2, 1000 
independence Ave., SW., Washington, 
JC 20585. 

Thomas S. Keefe, 

Director, Contract Operations Division “B”, 
Mffice of Placement and Administration. 
'FR Doc. 91-9954 Filed 4-25-91; 8:45 am] 
BILLING CODE 6450-01-M 


*inancial Assistance Award; Intent to 
Award Grant to Debbie Gioello 
AGENCY: U.S. Department of Energy. 


ACTION: Notice of unsolicited financial 
assistance award. 


SUMMARY: The Department of Energy 


announces that pursuant to 10 CFR 
600.14 it is making a financial assistance 
award under grant number DE-FG01- 
91CE15477 to Debbie Gioello to design 
and develop a prototype of aCAD/CAM 
shell for automating the design, layout 
and packing activities utilized in the 
fashion design industry and to make the 
software package accessible on a 
personal computer. 

This grant will provide funding to 
Debbie Gioello for the estimated cost of 
$75,800 to be provided by the 
Government. It is anticipated that 
productivity gains and time-saving 
aspects will demonstrate the worthiness 
of this system. Based on the acceptance 
of an unsolicited application, eligibility 
for this award is limited to Debbie 
Gioello. 

The inventor, Debbie Gioello, has 
developed and patented a CAD/CAM 
shell, and she will make available her 
company office/design studio including 
sewing machines, patternmaking tables, 
dressforms and standard office 
equipment. She is president of Gioello 
Enterprises, Ltd., and is a noted fashion 


designer, academician and author of 
several fashion design related books. 
She is currently an associate Professor 
of Fashion Design and Coordinator of 
the Fashion Design Apparel Department 
of the Evening College of the Fashion 
Institute of Technology (NYC). 

In accordance with 10 CFR 
600.14(e}(1)}, it has been determined that 
this project represents a unique idea 
that is not eligible for financial 
assistance under a recent, current or 
planned solicitation. The Energy Related 
Inventions Program (ERIP) has been 
structured since its beginning in 1975 to 
operate without competitive 
solicitations because the legislation 
directs ERIP to provide support for 
worthy ideas submitted by the public. 
The proposed project and technology 
have a strong potential of adding to the 
national energy resources. 

The anticipated term of the proposed 
grant shall be eighteen months from the 
effective date of the award. 


FOR FURTHER INFORMATION CONTACT: 
U.S. Department of Energy, Office of 
Placement and Administration, ATTN: 
Rose Mason, PR-322.2, 1000 
Independence Ave., SW., Washington, 
DC 20585. 

Thomas S. Keefe, 

Director, Contract Operations Division “B”, 
Office of Placement and Administration. 
[FR Doc. 91-9955 Filed 4-25-91; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. GP91-7-000] 


Bureau of Land Management, Section 
108 Determination, HiGar Petroleum, 
Inc., No. 1 USA “D” Well, FERC No. 
JD91-02669; Order Issuing Preliminary 
Finding That Jurisdictional Agency 
Determination is not Supported by 
Substantial Evidence 


Issued: April 19, 1991. 
Introduction 


On January 9, 1991, the United States 
Department of the Interior’s Bureau of 
Land Management (Land Management) 
notified the Commission that the No. 1 
USA “D” Well (#1 well) did not 
disqualify as a stripper well after HiGar 
Petroleum, Inc. (HiGar) contested 
Colorado Interstate Gas Company’s 
(CIG) notice that the well had 
disqualified as a stripper well. Order 
No. 188 ! states that days when a well is 


1 FERC Statutes and Regulations, [Regulation 
Preambles 1977-1981] § 30,310 (1981). : 
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shut-in by the pipeline when there is no 
demand can not be counted as 
production days in determining whether 
production exceeds the statutory limit 
for stripper wells. Since Land 
Management determined that the well 
did not disqualify because it counted as 
production days, days when the well 
was shut-in, the Commission staff 
requested Land Management to explain 
its determination. Land Management 
acknowledges that the Commission has 
held that days when a well is shut-in are 
not production days but states that it 
affirmed HiGar’s motion to ensure that 
the Commission would review the 
matter. For the reasons stated below, 
the Commission will issue a preliminary 
finding that Land Management's 
determination is not supported by 
substantial evidence and provide a 30- 
day comment period. 


Background 


CIG implemented a computerized 
payment system in January 1988 which 
contained production and pricing data to 
enable it to monitor stripper wells on its 
system. Based on reports from the 
computerized payment system showing 
that 75 wells had disqualified as stripper 
wells because production exceeded the 
statutory limit, CIG sent notices of 
disqualification to the 60 producers who 
owned the wells. 


One producer, HiGar, filed a motion 
contesting CIG’s notice of 
disqualification for the #1 well by a 
May 26, 1989, letter to Land 
Management.? 


Land Management’s determination 


On January 9, 1991, Land Management 
notified the Commission that it had 
affirmed HiGar motion.* The 
determination includes written 
statements that Land Management 
permitted both parties to submit. CIG’s 
statement asserted that it shut-in the #1 
will on days when it did not need gas 
and that Order No. 188 states that those 
days can not be counted as production 
days. HiGar argues that the 
Commission subsequently modified the 
definition of production day in Order 
No. 445 (FERC Statutes and Regulations, 
{ 30,684 (1986)) and that all days should 
be counted as production days because 
it did not shut-in the well. HiGar also 
argues that the well had not disqualified 


2 CIG notified HiGar in a letter dated February 6, 
1989 that the well disqualified as a stripper well for 
several 90-day production periods between 1985 and 
1988, 

* Section 271.806(b) of the regulations requires a 
jurisdictional agency to treat a motion contesting 
the disqualification of a stripper well as an 
application for a determination. 
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because CIG’s notice was untimely 
filed.* 

The Commission staff's review of 
Land Management's determination 
showed that Land Management counted 
days when the well was shut-in by CIG 
due te lack of demand as production 
days. The Commission staff's review 
also showed that if the shut-in days are 
not counted as production days, the well 
produced more than an average of 60 
Mcf per production day during certain 
90-day production periods. Since the 
Commission held in Order No. 188 that 
days when a well is shut-in by the 
pipeline are not production days, the 
Commission staff requested Land 
Management to explain its 
determination in a February 22, 1991 
letter.® 

In a letter received on March 5, 1991 
Land Management acknowledges that 
the Commission has held that days 
when a well is shut-in due to lack of 
demand by the pruchaser do not count 
as production days.® Land Management 
states, however, that it affirmed HiGar’s 
motion so that the Commission would 
consider HiGar’s position. On March 7, 
1991, HiGar submitted proposed findings 
of fact and conclusions that had been 
previously submitted to Land 
Management. 


Discussion 


Section 108 of the NGPA defines a 
stripper well as a well that produces an 
average of less than 60 Mcf of 
nonassociated gas per production day 
during the preceding 90-day production 
period at its maximum efficient rate of 
flow. Therefore, the total production 
during a 90-day production period is 
divided by the number of “production” 
days in that period to determine a well’s 
average rate of production. 

The Commission has held that days 
when the well is shut-in due to lack of 
demand do not count as “production 
days.” NGPA section 108(b\{(3)(A) and 
271.803(d) of the regulations define a 
“production day” as (1} a day that 
natural gas is produced or (2) a day 
when natural gas is not preduced 
because production is prohibited by a 
state law or a conservation practice 
ron’ 2 approved by the 
jurisdictional agen: 

The Commission hee stated that days 
when a well is shut-in can not qualify as 
production days unless that 
jurisdictional agency makes a specific 


* The well qualified as a stripper well in FERC 
Control No. [D82-24399. 

5 Seetion 275.202(b){2} provides that the 46-day 
review period will not begin until an explanatory 


statement is received, if the Commission notifies the 
jurisdictional agency that the notice is.incomplete.. 
® The 45-day review period ends on April 19, 1991. 


finding that shutting-in the well was a 
recognized conservation practice.” 
Moreover, in Order No. 188,® the 
Commission held that days when a well 
wy naumeuaeieananieemmanen 


conservation practices as required by 
the NGPA.® 

The Commission finds HiGar’s 
argument that the Commission modified 
the definition of production day in Order 
No. 445 is without merit. Order No. 445 
merely revised the stripper well 
regulations to eliminate the need for a 
producer to file for a temporary pressure 
build-up determination every time a 
well’s production exceeded an average 
of 60 Mcf per production day due to a 
temporary pressure build-up.'° The 
Commission did not change the : 
definition to provide that a day when a 
well was shut-in by the purchaser could 
be counted as a production day. 


Conclusion 


The Commission finds preliminarily 
that Land Management's determination 
for the well is not supported by 
substantial evidence. Land Management 
counted days when the well was shut-in 
because CIG did not need the gas as 
production days. If these days are not 
counted as production days, the well’s 
production exceeded an average of 60 
Mcf per production day during the 
relevant 90-day production periods. 
Because days when a well is shut-in by 
the pipeline can not be counted as 
production days, the Commission 
believes that Land Management's 
determination is not supported by 
substantial evidence. Accordingly, we 
issue this preliminary finding and 
provide for a 30-day comment period. A 
final order shall issue within 120 days 
from the date of the preliminary finding. 
The Commission Orders 


(A) The Commission makes a 
preliminary finding as described in the 
text of this order that Land 


7 Interim Interpretative regulation issued in 
Docket No. RM79-73;. FERC Statutes and 
Regulations, Regulations 1977-1961, 
30,102 (1979). In order for shut-in days to be 
counted as production days, a jurisdictional 
must verify the particular physical impediment 
requiring the shutting-in of the welf and explain 
why the conservation practice achieves and 
maintains production. 


© See, £.n.1, supra. 

® Section 271.800(e) provides that gas is 
“produced” on: (1) any day during which there is 
measurable production of natural gas from a well; 
and (2) any day on which the well is open to the line 
but is unable to produce measureabie quantities of 
gas. 

10 ITT Statutes and Regulations, §j 30,684 (1996), 


19357 


Management's determination is not 
supported by substantial evidence. 

(B) Interested parties shall have 30 
days to comment on the Commission's 
preliminary finding. 

By the Commission. 

Lois D. Cashell, 
Secretary. 


Office of Energy Research 


Heait.: and Environmental Research 
Advisory Committee; Open Meeting 


Under the Federal Advisory 
Committee Act (Public Law 92-463, 86 
Stat. 770), notice is hereby given of the 
following meeting: 


Name: Health and Environmental Research 
Advisory Committee {HERAC). 

Date and Time: May 21, 1991, 9:00 a.m.—5:00 
p.m. May 22, 1991, 9:00 a.m.—1:00 p.m. 

Place: Chancellor's Conference Room (S— 
118}, University of California, 3rd and 
Parnassus Avenue, San Francisco, California 
94143. 7” 

Contact: George D. Duda, Office of Health 
and Environmental Research (ER-72), Office 
of Energy Research, U.S. Department of 
Energy, Washington, DC 20585, Telephone: 
301/353-3651. 

Purpose of the Committee: To provide 
advice on a continuing basis to the Director 
of Energy Research of the Department of 
Energy (DOE), on the many complex 
scientific and technical issues that arise in 
the development and implementation of the 
Health and Environmental Research {HER} 
program. 

Tentative Agenda: Briefings and 
discussions of: 

May 21, 1991 

* New Business 

© Program Highlights by staff of the 
Laboratory of Radiobiology and 
Environmental Health, University of 
California 

¢ HER Multiyear Program Plan 

© Public Comment (10 minute rule} 


May 22, 1991 


© Outstanding HERAC Reports 

¢ Public comment (10 minute rule} 

Public Participation: The meeting is open 
to the public. Written statements may be filed 
with the Committee either before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agenda 
items should contact George D. Duda at the 
address or telephone number listed above. 
Requests to make oral statements must be 
received 5 days prior to the meeting; 
reasonable provision will be made to include 
the statement in the agenda. The Chairperson 
of the Committee is empowered to conduct 
the meeting in a fashion that will facilitate 
the orderly conduct of business. 

Transcripts: The transcript of the meeting 
will be available for public review and 
copying within 30 days at the Freedom of 
Information Public Reading Room, IE~-190, 
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Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC, between 9 
a.m. and 4 p.m., Monday through Friday, 
except Federal holidays. 


Issued at Washington, DC on April 23, 
1991. 
J. Robert Franklin, 


Deputy Advisory Committee Management 
Officer. 


[FR Doc. 91-9957 Filed 4-25-91; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3924-8] 


Establishment And Open Meeting of 
the Policy Dialogue Committee on 
Mining 


AGENCY: U.S. Environmental Protection 
Agency. 


ACTION: Establishment of Federal 


Advisory Committee on Mining Waste. 


summanry: As required by section 9(a)(2) 
of the Federal Advisory Committee Act 
(Pub. L. 92-463), we are giving notice of 
the establishment of a Mining Waste 
Dialogue Committee to provide a forum 
to refine and further develop issues 
related to managing mining waste and to 
facilitate the exchange of ideas and 
information among the interested 
parties. We have determined that this is 
in the public interest and will assist the 
Agency in performing its duties 
prescribed in the Resource Conservation 


Recovery Act. Copies of the Committee . 


Charter will be filed with the 
appropriate committees of Congress and 
the Library of Congress. 

DATES: The Committee's first meeting 
will be held on May 15, 1991 from 1 p.m. 
to 5 p.m. and May 16, 1991 from 9 a.m. to 
3 p.m. 

ADDRESSES: The location of the meeting 
is Quality Inn, 415 New Jersey Avenue, 
NW., Washington, DC. The Committee’s 
facilitator has notified interested parties 
of the meeting dates. The purpose of the 
meeting is to discuss issues related to 
the development of EPA's mining 
program. The Committee meeting is 
open to the public without need for 
advance registration. 


FOR FURTHER INFORMATION CONTACT: 
Persons needing further information on 
the substantive matters of the 
Committee should call Stephen 
Hoffman, Office of Solid Waste, at (703) 
308-8413. Persons needing further 
information on procedural matters 
should call Deborah Dalton, Regulatory 
Negotiation Project, at (202) 382-5495. 


SUPPLEMENTARY INFORMATION: 
Background 


In October, 1980 the Resource 
Conservation and Recovery Act (RCRA) 
was amended by adding section 
3001(b)(3)(A)(iii) to exclude “solid waste 
from the extraction, beneficiation, and 
processing of ores and minerals” from 
regulation as hazardous waste under 
subtitle C of RCRA, pending completion 
of a study and a Report to Congress 
required by section 8002(f) and (p) and a 
determination by the EPA Administrator 
either to promulgate regulations under 
subtitle C or that such regulations are 
unwarranted. 

On December 31, 1985, EPA published 
a Report to Congress, entitled Wastes 
from the Extraction and Beneficiation of 
Metallic Ores, Phosphate Rock, 
Asbestos, Overburden from Uranium 
Mining, and Oil Shale. 

On July 3, 1986 (51 FR 24496), EPA 
published a regulatory determination 
based on the findings of the Report to 
Congress. These findings concluded that 
extraction and beneficiation mining 
wastes should be regulated a solid 
wastes under RCA subtitle D rather than 
as hazardous wastes under RCRA 
subtitle C even though some mining 
wastes exhibit hazardous 
characteristics. In addition, the report 
also indicated that: EPA is concerned 
about actual and potential mining waste 
problems; maximum flexibility is 
necessary to develop an appropriate 
program for mining wastes; the program 
needs to take into account the 
variability of risk in order to control 
individual facilities on a site-specific 
basis; existing subtitle C regulations do 
not provide enough flexibility to address 
mining wastes, while existing subtitle D 
regulations do not provide enough 
Federal authority or Federal 
enforcement; and EPA would develop a 
flexible, site-specific, risk-based 
program. 

In May 1988 and again in May 1990, 
the Office of Solid Waste (OSW) 
released for public comment 
“strawman” documents that outlined 
various approaches for managing 
noncoal extraction and beneficiation 
wastes and materials. These documents 
were staff-level approaches designed to 
facilitate the participation of interested 
parties in program development and 
enhance EPA’s understanding of mining 
waste issues. A series of meetings were 
held to receive comments on the 
strawman documents. 


EPA believes that the formation of a 
Mining Waste Dialaogue Committee will 
provide a forum to refine and further 
develop issues raised during the 
strawman development and comment 


process, and to facilitate the exchange 
of new ideas and information among the 
interested parties. It is hoped that 
consensus may be possible on some 
issues but, at a minimum, we would like 
to ensure that issues are thoroughly 
defined and that differing positions, as 
well as the reasons for those differences 
are identified. The output of the Policy 
Dialogue Committee would be made 
available to various EPA decision- 
makers in the mining waste program 
development process. 

Participants 

EPA anticipates that seven 
representatives from each of the 
interested parties (States, the mining 
industry, and public interest groups) will 
serve as representatives on the 
Committee. Representatives from EPA 
and other federal agencies will also 
serve as members of the Committee. The 
following is a listing of representatives 
for the interested parties: 

States—Mr. James Cornelius, Chief, 
Program Support Branch, California 
Division of Clean Water Programs; Mr. 
Fred Banta, Director, Mine land 
Reclamation Division, Colorado 
Department of Natural Resources; Mr. 
Tom Fronapfel, Bureau Chief, Bureau of 
Mining Regulation and Reclamation, 
Nevada Department of Conservation 
and Natural Resources; Mr. Charles 
Gardner, State Geologist, Director of 
Land Resources, North Carolina 
Department of Health, Environment and 
Natural Resources; Mr. Jim Joy, Chief, 
Air Quality Control, South Carolina 
Department of Health and 
Environmental Control; Mr. Steve Pirner, 
Director, Division of Environmental 
Regulation, South Dakota Department of 
Water and Natural Resources; Mr. Ken 
Alkema, Director, Division of 
Environmental Health, Utah Department 
of Health. 

Mining Industry—Mr. David Crouch, 
Corporate Manager, Environmental 
Affairs, Homestake Mining Company; 
Mr. Thomas Janeck, Vice President, 
Environmental Affairs, Zinc Corporation 
of America; Mr. Norman Greenwald, 
Norman Greenwald Associates; Dr. 
Krishna Parameswaren, Senior Analyst, 
Government Relations, ASARCO 
Incorporated; Mr. Steven Barringer, Esq., 
Holland & Hart; Mr. Ivan Urnovitz, 
Manager, Government Relations, 
Northwest Mining Association; and a 
currently unnamed mining industry 
representative. 

Public Interest Group—Mr. David 
Lennett, Esq., National Audubon 
Society; Dr. Glenn Miller, Sierra Club; 
Mr. Wm. Paul Robinson, Southwest 
Research & Information Center; Mr. 
James Jensen, Montana Environmental 
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Information Center; Mr. Thomas 
Galloway, Esq., Friends of the Earth; Mr. 
Philip Hocker, Mineral Policy Center; 
and a currently unnamed public interest 
group representative. 

The names of Federal agency 
representatives have not yet been 
finalized. 


Dated: April 19, 1991. 
Richard D. Morgenstern, 
Acting Assistant Administrator for Policy, 
Planning and Evaluation. 
[FR Doc. 91-9901 Filed 4-25-91; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3924-7] 


Establishment of the Environmental 
Financial Advisory Board and Notice 


of Open Meeting on May 30 and 31, 
1991 


summary: As required by section 9(a)(2) 
of the Federal Advisory Committee Act, 
U.S.C. (App. I) 9{c), the Environmental 
Protection Agency (EPA) hereby gives 
notice of the establishment of the 
Environmental Financial Advisory 
Board (EFAB). EPA has determined that 
this action is in the public interest. 
SUPPLEMENTARY INFORMATION: The 
purpose of the Advisory Board is to 
provide authoritative analysis and 
advice to the EPA Administrator 
regarding environmental finance issues 
to assist EPA in carrying out its 
environmental mandates. Copies of the 
Advisory Board charter will be filed 
with appropriate committees of 
Congress and are available upon 
request. 

EFAB was formerly a committee of 
the National Advisory Council for 
Environmental Policy Transfer and 
became a separate advisory board with 
its current membership intact. Board 
members serve one or two year terms 
and are appointed as independent 
experts from state and local 
governments, elected officials, the 
finance and banking community, 
business and industry, national 
organizations, and academia. The Board 
will meet at least two times a year. No 
honoraria or salaries are provided Board 
members. 

The Designated Federal Official for 
EFAB is Herbert Barrack, Assistant 
Regional Administrator for Policy and 
Management, EPA Region 2. 


Open Meeting 


EFAB will hold an open meeting of its 
small communities workgroup in 
Albuquerque, New Mexico on May 30 
and 31, 1991. The purpose is to collect 
comments and views on financing 
strategies that help lower the cost of and 


pay for environmental facilities and 
services in small communities. The 
meeting will be held at the Marriott 
Hotel located at 2101 Louisiana 
Boulevard NE. 

On May 30, the workgroup will meet 
from 1:30-5 p.m. in the Santa Fe Room to 
consider the latest draft of its advisory 
statement. On May 31, the workgroup 
will hold an open meeting in Salons G-J, 
from 8:15 a.m.—-5 p.m. Members of the 
public who wish to provide written 
comment may do so by submitting 
material to Gene Pontillo, EPA staff 
contact for EFAB administrative 
matters, U.S. EPA, 401 M Street, SW., 
NELC-014, H-3304, Washington, DC 
20460. Those who wish to provide oral 
comment at the meeting on May 31 
should make their request to Mr. Pontillo 
(202/475-7044) by no later than May 17, 
1991. 

The meetings on May 30 and 31 will 
be open to the public. Seating is limited. 
John J. Sandy, 

Director, Resource Management Division. 
[FR Doc. 91-9899 Filed 4-25-91; 8:45 am] 
BILLING CODE 6560-01-M 


[ER-FRL-3959-3] 


Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared April 8, 1991 through April 12, 
1991 pursuant to the Environmental 
Review Process (ERP), under section 309 
of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities at 
(202) 382-5076. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 5, 1991 (56 FR 14096). 


Draft EISs 


ERP No. D-AFS-K65128-CA Rating 
EC2, Duncan/Sunflower Timber Sales, 
Implementation, Duncan Canyon, Tahoe 
National Forest, Foresthill Ranger 
District, Placer County, CA. 

Summary: EPA expressed 
environmental concerns regarding 
potential project impacts to water 
quality, air quality, fish and wildlife. 
EPA requested that the FEIS discuss 
potential impacts to air quality from 
prescribed burns and identify 
appropriate air quality mitigation. 

ERP No. D-AFS-K65129-CA Rating 
EC2, Stormy II Watershed/Fire 
Recovery, Implementation, Sequoia 
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National Forest, San Joaquin Valley Air 
Basin, Tulare and Kern Counties, CA. 

Summary: EPA expressed 
environmental concerns wiih the 
proposed action and requested that the 
FEIS contain additional information on: 
Air quality impacts resulting from 
prescribed burns; continued livestock 
grazing in burned areas; the need for 
mitigation to protect water quality if 
water quality monitoring detects 
adverse effects; harvesting in riparian 
areas; and the various timber and 
salvage activities. 

ERP No. D-BLM-K61115-AZ Rating 
EO2, Kingman Resource Area, Resource 
Management Plan, Implementation, 
Mohave, Yavapi and Coconino, AZ. 

Summary: EPA expressed 
environmental objections because the 
preferred alternative would perpetuate 
land management practices that 
adversely affect water quality, soils, 
vegetation, riparian habitats, and 
wildlife. Livestock grazing, mineral 
developments and other actions 
authorized by BLM cause increassed soil 
erosion and sedimentation of surface 
waters. EPA requested that BLM 
consider preparing a supplemental EIS 
to address these issues more fully and to 
develop appropriate mitigation to 
protect water quality and natural 
resources. 2 

ERP No. D-NOA-B90011-MA Rating 
L02, Stellwagen Bank National Marine 
Sanctuary, Implementation, Designation 
and Management Plan, Boston, MA. 

Summary. EPA supports the approval 
of NOAA's preferred boundary 
alternative and recommends that 
additional information be provided with 
regard to proposed sanctuary 
regulations. 

ERP No. D-UAF-B11012-NH Rating 
E02, Pease Air Force Base (AFB) 
Disposal and Reuse, Implementation, 
Portsmouth, Newington, Greenland. Rye, 
Dover Durham, Madburg Rochester, NH 
and Kittery, Eliot and Berwicke, ME. 

Summary: EPA commented that the 
DEIS does not contain sufficient 
information to fully assess the potential 
environmental impacts of the proposed 
action and that the proposed action 
could cause significant impacts that 
must be avoided. Environmental 
concerns identified include: Wetlands; 
traffic-induced impacts on air quality; 
noise impacts from a airport operations; 
and hazardous waste issues. 


Final EISs 


ERP No. F-COE-G36144-LA, Comite 
River Basin and Tributaries Flood 
Protection Plan, Implementation, Amite 
River Basin, Baton Rouge and Livingston 
Parishes, LA. 





Summary: EPA has no objection to the 
selection of the preferred project action. 

ERP No. FB-FHW-B40050-MA, 
Central Artery/I-93 Third Harbor 
Tunnel/I-90 Extension, Design 
Modifications, Updated and Additional 
Information, Funding, U.S. COE section 
10 and 404 Permits, U.S. CGD Permits 
and EPA NPDES Permit, Suffolk County, 
MA. 
Summary: EPA is encouraged by the 
resolution of the issues relating to the 
Spectacle Island fill proposal and the 
Dewey Square Tunnel air quality 
impacts. EPA encourages the FHWA to 
take steps to ensure that the mass 
transit and emission reduction measures 
are carried out, and that the design of 
the Charles River Crossing include 
measures to minimize adverse 
environmental impacts. 


Dated: April 23, 1991. 
Marshall Cain, 
Senior Legal Adviser, Office of Federal 
Activities. 
[FR Doc. 91-9932 Filed 4-25-91; 8:45 am] 
BILLING CODE 6560-50-M 


[ER-FRL-3959-2] 


Environmental Impact Statements; 
Availability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5073 or (202) 382-5075. 

Availability of Environmental Impact 
Statements Filed April 15, 1991 Through 
April 19, 1991 Pursuant to 40 CFR 1506.9. 

EIS No. 910118, Draft EIS, BLM, CA, 
Redding Resource Area, Land and 
Resource Management Plan, 
Implementation, Ukiah District, Butte, 
Shasta, Siskiyou, Tehama and Trinity 
Counties, CA, Due: June 28, 1991, 
Contact: Francis Berg (916) 246-5325. 

EIS No. 910119, Draft EIS, AFS, MT, 
St. Joseph Timber Sale and Road 
Management, Implementation, Bitterroot 
National Forest, Stevensville Ranger 
District, Ravalli and Missoula Counties, 
MT, Due: June 10, 1991, Contact: Calvin 
Joyner (406) 777-5461. 

EIS No. 910120, Draft EIS, AFS, MT, 
Turkey Salvage Timber Sale and Road 
Construction, Implementation, Lewis 
and Clark National Forest, Judith Ranger 
District, Judith Basin County, MT, Due: 
June 10, 1991, Contact: Richard M. Abt 
(406) 761-4628. 

EIS No. 910121, Draft EIS, MMS, 1992 
Central and Western Gulf of Mexico 
Outer Continental Shelf (OCS) Oil and 
Gas Sales 139 and 141, Lease Offering, 
Due: June 10, 1991, Contact: James 
Bennett (703) 787-1671. 

EIS No. 910122, Draft EIS, BLM, MD, 
Antietam National Battlefield General 


Management Plan, Implementation, 
Washington County, MD, Due: June 30, 
1991, Contact: Jacob J. Hoogland (202) 
343-5214. 

Dated: April 23, 1991. 
Marshall Cain, 


Senior Legal Advisor, Office of Federal 
Activities. 


[FR Doc. 91-9931 Filed 4-25-91; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-59297; FRL 3893-2] 


Toxic and Hazardous Substances; Test 
Market Exemption Applications 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA may upon application 


exempt any person from the 
premanufacturing notification 
requirements of section 5 (a) or (b) of the 
Toxic Substance Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h}{1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt are discussed 
in EPA’s final rule published in the 
Federal Register of May 13, 1983 (48 FR 
21722). This notice, issued under section 
5(h)(6) of TSCA, announces receipt of 3 
applications for exemption, provides a 
summary, and requests comments on the 
appropriateness of granting these 
exemptions. 
DATES: 

Written comments by: 

T 91-13, March 25, 1991. 

T 91-14, March 25, 1991. 

T 91-15, May 5, 1991. 
ADDRESSES: Written comments, 
identified by the document control 
number “(OPTS-59296)” and the specific 
TME number should be sent to: 
Document Processing Center (TS~-790), 
Office of Toxic Substances, 
Environmental Protection Agency, 401 M 
St., SW., rm. L-100, Washington, DC 
20460, (202) 382-3532. 
FOR FURTHER INFORMATION CONTACT: 
David Kling, Acting Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, rm. 
EB-44, 401 M St., SW., Washington, DC 
20460, (202) 554-1404, TDD (202) 554— 
0551. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer of the TME received 
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by EPA. The complete nonconfidential 
document is available in the TSCA 
Public Docket Office NE-G004 at the 
above address between 8 a.m. and noon 
and 1 p.m. and 4 p.m., Monday through 
Friday, excluding legal holidays. 


T 91-13 


Close of Review Period. May 8, 1991. 

Manufacturer. Confidential. 

Chemical. (G) Alkyl polyamine 
derivative. 

Use/Production. (G) Dispersive use. 
Prod. range: Confidential. 


T 91-14 


Close of Review Period. May 8, 1991. 

Manufacturer. Confidential. 

Chemical. (G) Alkyl polyamine 
derivative. 


Use/Production. (G) Dispersive use. 
Prod. range: Confidential. 


T 91-15 


Close of Review Period. May 19, 1991. 

Importer. Confidential. 

Chemical. (G) Di (p-methylbenzy]) 
oxalate. 

Use/Import. (S)Efficiency improver 
(sensititizer) for heat-sensitive recording 
sheet. Prod. range: Confidential. 

Dated: April 22, 1991. 

Steven Newberg-Rinn, 

Acting Director, Information Management 
Division, Office of Toxic Substances. 

[FR Doc. 91-9967 Filed 4-25-91; 8:45 am] 
BILLING CODE 6580-50-F 


FEDERAL COMMUNICATIONS 
COMMISSION 


Commission Requests Comment on 
NECA’s Proposed Additional Revisions 
to the Average Schedules 


AGENCY: Federal Communications 
Commission. 
ACTION: Notice; correction. 


SUMMARY: This document corrects a 
notice, 56 FR 14523, April 10, 1991, that 
established comment dates on the 
National Carrier Association, Inc. 
proposed additional revisions to the 
average schedules. 


FOR FURTHER INFORMATION CONTACT: 
Kent Nilsson, Policy and Program 
Planning Division, Common Carrier 
Bureau (202) 632-6363. 


SUPPLEMENTARY INFORMATION: In FR 
Doc 91-8341, published in the April 10, 
1991, Federal Register on page 14523, the 
following corrections are made in the 
Appendix: 
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Line Haul Distance Sensitive 


The settlement would be [($1.034214) 
(interstate circuit miles)] + [($.0011455) 
(traffic sensitive switched minutes)]. 
Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 
[FR Doc. 91-9949 Filed 4-25-91; 8:45 am] 
BILLING CODE 6712-01-M 


DLB Broadcasting, Partnership, et al.; 
Applications 


1. The Commission has before it the 
following mutually exclusive 
applications for three new FM stations: 


MM 
ae Ke 


A. DLB Broadcasting, 
Partnership, 


BPH-891026MF 


BPH-891026MG 


BPH-891026MH 


BPH-891026MI 


BPH-891026MO 
Grubbs, Comfort, 
T™. 


/ssue Heading and Applicants 
1. Air Hazard, B, C 
2. Comparative, All 
3. Ultimate, All 


A. Homewood 
Superior 
Broadcasters, Ltd., 
Homewood, AL. 


BPH-8808160B 


tssue Heading and Applicants 
1. Comparative, A 
2. Ultimate, A 


A. Great Scott 
Broadcasting, 
Hawley, PA. 

B. Susan T. LaRose, 
Hawley, PA. 

C. Jerry C. Papareili, 
Hawley, PA. 


BPH-890925MF 


BPH-890925MG 
BPH-890925MH 


Issue Heading and Applicants) 
1. Air Hazard, A, B 
2. Comparative, A, B, C 
3. Ultimate, A, B, C 


2. Pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the above applications have 
been designated for hearing in a 


consolidated proceeding upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings at 51 FR 19347, May 29, 1986. 
The letter shown before each applicant's 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 

3. If there are any non-standardized 
issues in this proceeding, the full text of 
the issue and the applicants to which it 
applies are set forth in an appendix to 
this Notice. A copy of the complete HDO 
in this proceeding is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.., 
Washington, DC. The complete text may 
also be purchased from the 
Commission's duplicating contractor, 
International Transcription Services, 
Inc., 2100 M Street, NW., Washington, 
DC 20037. (Telephone (202) 857-3800). 
W. Jan Gay, 

Assistant Chief, Audio Services Division, 
Mass Media Bureau. 

[FR Doc. 91-9948 Filed 4-25-91; 8:45 am] 
BILLING CODE 6712-01-M 


[Pr. Docket No. 91-95] 


J.W. Miller Aviation, Inc., et al.; Hearing 
Designation Order 


AGENCY: Federal Communications 
Commission, 


ACTION: Notice of designation. 


SUMMARY: Notice is given that the 
renewal application for an aeronautical 
advisory station (unicom) at Horseshoe 
Bay Airport in Marble Falls, Texas, filed 
by J.W. Miller Aviation, Inc., and the 
application for a unicom at the same 
location, filed by Horseshoe Bay 
Management Co., have been determined 
to be mutually exclusive and are 
therefore designated for hearing in a 
consolidated proceeding to determine in 
light of the evidence presented, which 
application, if any, should be granted. 


FOR FURTHER INFORMATION CONTACT: 
Susan Jones, Federal Communications 
Commission, Private Radio Bureau, 2025 
M Street, NW., Washington, DC 20554, 
(202) 632-7175. 


SUPPLEMENTARY INFORMATION: 47 CFR 
87.213(b)(1), 87.215(b), 1.221 (a), -(c), -(f), 
—(g), 1.254, 1.971(a)(4), 1.973(a). 

In re Renewal Application of J.W. Miller 
Aviation, Inc. and Application of Horseshoe 
Bay Management Co. For an Aeronautical 
Advisory Station at Horseshoe Bay Airport in 
Marble Falls, Texas. PR Docket No. 91-95; 
File No. 812223, File No. 812418. 


Hearing Designation Order 


Adopted: March 28, 1991. 
Released: April 22, 1991. 


1. The applications of J.W. Miller 
Aviation, Inc. (Miller) and the 
Horseshoe Bay Management Co. 
(Horseshoe Bay) propose to operate an 
aeronautical advisory station (unicom) 
at Horseshoe Bay Airport in Marble 
Falls, Texas. Unicom stations provide 
information concerning flying 
conditions, weather, availability of 
ground services, and other information 
to promote the safe and expeditious 
operation of aircraft. See § 87.213(b)(1) 
of the Commission's Rules, 47 CFR 
87.213(b)(1). 

2. Both applicants propose to provide 
service at Horseshoe Bay Airport, where 
there is no control tower of FAA flight 
service station. Section 87.215(b) of the 
Commission's Rules, 47 CFR 87.215(b), 
authorizes the operation of only one 
unicom station at such airports. 
Pursuant to Sections 1.971(a){4) and 
1.973(a) of the Commission's Rules, 47 
CFR 1.971(a)(4), 1.973(a), these 
applications are mutually exclusive and 
must therefore be designated for 
comparative hearing. 

3. Accordingly, it is Ordered That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 309(e), and Section 
1.221(a) of the Commission's Rules, 47 
CFR 1.221(a), the above captioned 
applications are designated for hearing 
in a consolidated proceeding to 
determine the following issues: 

a. To determine which applicant 
would provide the public with better 
aeronautical advisory service based on 
the following considerations: 

(1) Location of the fixed-based 
operation and proposed radio station in 
relation to the landing area and traffic 
patterns; 

(2) Hours of operation; 

(3) Personnel available to provide 
advisory service; 

(4) Experience of applicant and 
employees in aviation and aviation 
communications; 

(5) Ability to provide information 
pertaining to primary and secondary 
communications as specified in Section 
87.257 of the Commission's Rules; 

(6) Proposed radio system including 
control and dispatch points; and 

(7) The availability of the radio 
facilities to other fixed-base operators; 

b. To determine whether there was an 
improper transfer of control of J.W. 
Miller Aviation, Inc., as alleged by 
Horseshoe Bay Management Co., only to 
the extent that new material has come 
to light since the initial consideration 
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and subsequent dismissal by the Chief, 
Special Services Branch, Licensing 
Division, Federal Communications 
Commission, in his February 17, 1987 
letter; 

c. To determine, in light of the 
evidence presented, which application, 
if any, should be granted to best serve 
the public interest, convenience, and 
necessity. 

5. It is further ordered That the 
burden of proceeding with the 
introduction of evidence with respect to 
all the issues listed here shall be 
governed by Section 1.254 of the 
Commission's Rules, 47 CFR 1.254. - 

6. It is further ordered That, to avail 
themselves of the opportunity to be 
heard, the applicants, Miller and 
Horseshoe Bay, must each file with the 
Commission, within 20 days of the 
mailing of this Hearing Designation 
Order, a written notice of appearance in 
triplicate, accompanied by a processing 
fee of $6,760.00, stating their intentions 
to appear on the date fixed for the 
hearing and to present evidence on the 
issues specified in this Order, in 
accordance with § 1.221 (c}, (f) and (g) of 
the Commission’s Rules, 47 CFR 1.221 
(c), (f) and (g). 

7. The time and place of the 
comparative hearing will be specified in 
a subsequent Order. 


Federal Communications Commission. 
Robert H. McNamara, 

Chief, Special Services Division. 

[FR Doc. 91-9950 Filed 4-25-91; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Revision of 3067-0024. 

Title: General Admission Application 
and National Fire Academy Roster of 
Course Completion. 

Abstract: The General Admission 
Application (FEMA Form 75-5) and 
National Fire Academy Roster of Course 
Completion {FEMA 75-9) are completed 
by applicants to the National Emergency 
Training Center to enroll in National 
Fire Academy (NFA) and Emergency 
Management Institute (EMI) courses. 
Some students receive stipends for 


attending NFA courses. The application 
forms are used to determine eligibility 
for course enrollment and stipend 
payments. 

Information from the application 
forms is maintained in the Student 
Record System to: (1) Provide a 
consolidated record of all FEMA 
training taken by the student; (2) 
identify or verify participation in 
prerequisite courses; and (3) produce a 
transcript for use by the student to 
request college credit or continuing 
education units for courses completed. 

Type of Respondents: Individuals or 
households, State and local 
governments, Federal agencies or 
employees, and Non-profit institutions. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 5,000 hours. 

Number of Respondents: 33,000. 

Estimated Average Burden Hours Per 
Response: 9 minutes. 

Frequency of Response: Other—each 
time a student applies to an NETC NFA 
or EMI Course. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
the FEMA Clearane Officer at the above 
address; and to Gary Waxman, (202) 
395-7340, Office of Management and 
Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 


Dated: April 19, 1991. 
Wesley C. Moore, 
Director, Office of Administrative Support. 
[FR Doc. 91-9877 Filed 4-25-91; 8:45 am] 
BILLING CODE 6718-01-M 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Extension of 3067-0113 

Title: The Declaration Process: 
Requests for Damage Assessment, 
Federal Disaster Assistance, and Loans. 

Abstract: Requests for Federal 
disaster assistance and loans must be 
made by the Governor. Certain 
information is necessary to comply with 
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statutory requirements, which are 
implemented in FEMA regulation 44 
CFR part 206, subpart B. Affected public 
includes individuals, State and local 
governments, and private nonprofit 
organizations. 

Type of Respondents: Individuals, or 
households, State or local governments, 
and non-profit institutions. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 944 Hours. 

Number of Respondents: 59. 

Estimated Average Burden Hours Per 
Response: 8 

Frequency of Response: Other—as 
required. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Botror, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
the FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 

Dated: April 11, 1991. 

Wesley C. Moore, 

Director, Office of Administrative Support. 
[FR Doc. 91-9878 Filed 4-25-91; 8:45 am] 
BILLING CODE 6718-01-M 


Agency Information Coilection 
Submitted to the Office of 
and Budget for 


‘Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Extension of 3067-0122. 

Title: Debt Collection—Financial 
Statement. 

Abstract: The principal purpose of 
FEMA Form 22-13, Debt Collection 
Financial Statement, is to gather 
information on a debtor's financial 
condition to determine whether he/she 
has the ability to pay a debt due to the 
Federal Government. 

Type of Respondents: Individuals or 
households. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 210 Hours. 

Number of Respondents: 280. 

Estimated Average Burden Hours Per 
Response: 45 minutes. 
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ne ae of Respense: On occasion. 
Copies of the above information 

collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, {202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
the FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 

Dated: April 12, 1991. 
Wesley C. Moore, 
Director, Office of Administrative Support. 
[FR Doc. 91-9879 Filed 4-25-91; 8:45 am] 
BILLING CODE 6718-01-M 


[FEMA-894-DR]_ 
Amendment to a Major Disaster 
Declaration; California 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice amends the notice 


of a major disaster for the State of 
California (FEMA-894—DR)}, dated 
February 11, 1991, and related 
determinations. 


DATED: April 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 


NOTICE: Notice is hereby given that, in a 
letter dated April 17, 1991, the President 
amended his declaration of a major 
disaster for the State of California, 
dated February 11, 1991, as follows: 


On February 11, 1991, I determined that the 
damage in certain areas of the State of 
California, resulting from a severe freeze 
which occurred December 19, 1990, through 
January 3, 1991, was of sufficient severity and 
magnitude to warrant a major disaster 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act (“the Stafford Act”) and I authorized you 
to provide Disaster Unemployment 
Assistance in the designated areas. 

I have determined that special conditions 
exist which warrant the provisions of 
additional assistance under this major 
disaster declaration. I, therefore, amend my 
declaration to authorize you to provide 
Temporary Housing assistance in the 
designated areas. 

Public Assistance and other Individual 
Assistance programs may be provided at a 
later date, if warranted, and a proper cost 


sharing commitment is obtained. Consistent 
with the requirement that Federal assistance 
be supplemental, any Federal funds provided 
under the Stafford Act for Public Assistance 
will be limited to 75 percent of the total 
eligible costs. 


I do hereby determine the following 
areas of the State of California to have 
been affected adversely by this declared 
major disaster: 


‘The counties of Alameda, Butte, Colusa, 
Fresno, Glenn, Imperial, Kern, Los Angeles, 
Madera, Marin, Mendocino, Merced, 
Monterey, Napa, Riverside, San Benito, San 
Bernardino, San Diego, San Joaquin, San Luis 
Obispo, San Mateo, Santa Barbara, Santa 
Clara, Santa Cruz, Solano, Sonoma, 
Stanislaus, Sutter, Tehama, Tulare, Ventura, 
Yolo, and Yuba for Temporary Housing. 
(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Grant C. Peterson, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 91-9874 Filed 4-25-91; 8:45 am] 
BILLING CODE 6718-02-41 


[FEMA-901-DR] 


Major Disaster and Related 
Determinations; Maine 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Notice. 


SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the State of Maine (FEMA- 
901-DR), dated April 19, 1991, and - 
related determinations. 


DATES: April 19, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 


NOTICE: Notice is hereby given that, in a 
letter dated April 19, 1991, the President 
declared a major disaster under the 
authority of the Robert T. Stafford 
Disaster Relief and Em 

Assistance Act (42 U.S.C. 5121 et seq., 
Pub. L. 93-288, as amended by Pub. L. 
100-707), as follows: 


I have determined that the damage in 
certain areas of the State of Maine, resulting 
from severe storms, ice jams, and flooding 
beginning on April 6, 1991, is of sufficient 
severity and magnitude to warrant a major 
disaster declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford Act"). L 
therefore, declare that such a major disaster 
exists in the State of Maine. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 


6) 4 


as you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Public 
Assistance in the designated areas. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act for 
Public Assistance will be limited to 75 
percent of the total eligible costs. 


The time period prescribed for the 
implementation of section 310{a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, shall be for a period not to 
exceed six months after the date of this 
declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148, I 
hereby appoint Edward A. Thomas of 
the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the State of Maine to have been 
affected adversely by this declared 
major disaster: Aroostook County for 
Public Assistance. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Jerry D. jennings, 

Deputy Director, Federal Emergency 
Management Agency. 

[FR Doc. 91-9876 Filed 4-25-91; 8:45 am] 
BILLING CODE 6718-02-M 


[FEMA-900-DR] 


Major Disaster and Related 
Determinations; Texas 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Notice. 


SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the State of Texas (FEMA- 
900-DR}, dated April 12, 1991, and 
related determinations. 


DATED: April 12, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 


NOTICE: Notice is hereby given that, in a 
letter dated April 12, 1991, the President 
declared a major disaster under the 
authority of the Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act [42 U.S.C. 5121 et seg.. 
Pub. L. 93-288, as amended by Pub. L. 
100-707), as follows: 
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I have determined that the damage in 
certain areas of the State of Texas, resulting 
from severe storms, tornadoes, and flooding 
beginning on April 5, 1991, is of sufficient 
severity and magnitude to warrant a major 
disaster delcaration under the Robert T. 

. Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford Act’). I, 
therefore, declare that such a major disaster 
exists in the State of Texas. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance in the designated areas. Public 
Assistance may be provided at a later date, if 
damage assessments warrant. Consistent 
with the requirement that Federal assistance 
be supplemental, any Federal funds provided 
under the Stafford Act for Public Assistance 
will be limited to 75 percent of the total 
eligible costs. 


The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, shall be for a period not to 
exceed six months after the date of this 
declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148, I 
hereby appoint Alton S. Ray, Jr. of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the State of Texas to have been 
affected adversely by this declared 
major disaster: Cameron County for 
Individual Assistance. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Wallace E. Stickney, 

Director, Federal Emergency Management 
Agency. 

[FR Doc. 91-9875 Filed 4-25-91; 8:45 am] 
BILLING CODE 6718-02-M 


FEDERAL MARITIME COMMISSION 


Mitsui O.S.K. Lines, Ltd., et al.; 
Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing-of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 


within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 232-011327. 

Title: The Mitsui O.S.K. Lines Ltd. and 
Kawasaki Kisen Kaisha, Ltd. Space 
Charter and Sailing Agreement in the 
Far-East/West Asia/Mid-East-U.S. 
Pacific Coast Trades. 

Parties: Mitsui O.S.K. Lines, Ltd., 
Kawasaki Kisen Kaisha, Ltd. 

Synopsis: The proposed Agreement 
would authorize the parties to charter 
space from one another and to 
rationalize sailings in the trade between 
ports in the Far East/West Asia/Mid- 
East and ports on the U.S. Pacific Coast, 
including Alaska, and U.S. points via 
such ports. In addition, the Agreement 
authorizes the parties to charter limited 
space on Agreement vessels to Hyundai 
Merchant Marine Co., Ltd. in the Far 
East-U.S. Pacific Northwest trades, 
subject to the filing of a space charter 
agreement among the three carriers. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking, 
Secretary. 

Dated: April 22, 1991. 

[FR Doc. 91-9849 Filed 4-25-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


First Universal Bancorporation, Inc.; 
Formation of, Acquisition by, or 
Merger of Bank Holding Companies 


The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors, Any comment on an 
application that requests a hearing must 
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include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than May 15, 
1991. 


A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: ~ 

1. First Universal Bancorporation, 
Inc., Aurora, Colorado; to acquire 87.75 
percent of the voting shares of Bank of 
the West, Parker, Colorado. 

Board of Governors of the Federal Reserve 
System, April 22, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-9934 Filed 4-25-91; 8:45 am] 
BILLING CODE 6210-01-F 


Huntington Bancshares Incorporated; 
Acquisition of Company Engaged in 
Permissible Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23 (a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 225.23 
(a)(2) or (f)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 


_ application has been accepted for 


processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
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fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than May 15, 1991. 


A. Federal Reserve Bank of Cleveland 
(John J. Wixted, jr.. Vice President) 1455 


East Sixth Street, Cleveland, Ohio 44101: 


1. Huntington Bancshares 
Incorporated, Columbus, Ohio; to 
acquire certain assets and assume all 
deposit liabilities of five Cincinnati, 
Ohio, branches of TransOhio Savings 
Bank, Cleveland, Ohio, by means of an 
Oakar transaction involvi 
Interim FSB, an interim federal savings 
bank pursuant to § 225.25{b}{9) of the 
Board's Regulation Y and 12 U.S.C.A. 
1815{d)(3){A). 

Board of Governors of the Federal Reserve 
System, April 22, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

{FR Doc. 91-9935 Filed 4-25-91; 8:45 am] 
BILLING CODE 6210-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary, Office of the 
General Counsel, Social Security 
Division; 


Statement of Organization, Functions 
and Delegations of Authority 


The Statement of the Office of the 
General Counsel, chapter AG, as last 
amended at 38 FR 17032, 6/28/73, is 
amended to reflect the creation within 
the Social Security Division of two 
Branches, as follows: 


AG 22.8—Social Security Division (AGS), 
Retirement Survivors and Disability 
Programs Branch I (AGS1) and Retirement, 
Survivors and Disability Programs Branch 
Il {AGS9). 


Under the general direction of the 
Deputy Associate General Counsel for 
Programs, the Deputy Associate General 
Counsel, and the Associate General 
Counsel, each Branch is responsible for 
specific matters arising primarily under 
Title If of the Social Security Act with 
each Branch providing the Social 
Security Administration with various 
legal services including responding to 
requests for legal advice through the 
coordination and preparation of legal 
opinions, memoranda and other 
communications. 


Dated: April 11, 1991. 
Kevin E. Moley, 
Assistant Secretary for Management and 
Budget. 
[FR Doc. 91-9837 Filed 4-25-91; 845 am] 
BILLING CODE 4110-60-M 


Family Support Administration 


Forms submitted to the Office of 
Management and Budget for 
Clearance 


The Family Support Administration 
(FSA) will publish on Fridays 
information collection packages 
submitted to the Office of Management 
and Budget (OMB) for clearance, in 
compliance with the Paperwork 
Reduction Act (44 U.S.C. chapter 35). 
Following is the package submitted to 
OMB since the last publication. {For a 
copy of the package, call the FSA, 
Report Clearance Officer 202-401-5604.) 

Target Group Expenditure Report— 
FSA-301—(0970-0097). This information 
requested is needed to determine the 
appropriate Federal Financial 
Participation (FFP) rate for the Job 
Opportunities and Basic Skills Training 
(JOBS) program in each State. 
Respondents: state and local 
governments; Number of Respondents: 
54; Frequency of Response: annually; 
Estimated Average Burden per 
Response: 24 hours; Estimated Annual 
Burden: 1,296 hours. 

OMB Desk Officer: Laura Oliven. 

Written comments and 
recommendations for the proposed 
information collection should be sent 
directly to the OMB Desk Officer 
designated above at the following 
address: OMB Reports Management 
Branch, New Executive Office Building, 
room 3201, 725 17th Street, NW., 
Washington, DC 20503. 

Dated: April 23, 1991. 

Sylvia E. Vela, 

Deputy Associate Administrator, Office of 
Management and Information Systems. 
[FR Doc. 91-9991 Filed 4-25-91; 8:45 am] 
BILLING CODE 4150-04-M 


Food and Drug Administration 


[Docket No. 89N-0348] 


Guidelines for the Scientific Review of 
Enteral Food Products for Special 
Medical Purposes; Report; Availability 


AGENCY: Food and Drug Administration, 
HHS. % 


ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing the 
availability of a report on the scientific 
rationale for the use of certain types of 
medical foods and guidelines for 
evaluating studies designed to 
substantiate the safety and suitability of 
medical foods for their intended uses. 
The report and were prepared 
by the Life Sciences Research Office 
(LSRO) of the Federation of American 
Societies for Experimental Biology 
(FASEB). 


DATES: The report became available 
publicly on March 8, 1991. 


ADDRESSES: Requests for a single copy 
of the report should be sent to FASEB’s 
Special Publications Office, Federation 
of American Societies for Experimental 
Biology, 9650 Rockville Pike, Bethesda, 
MD 20814, along with $24 to cover the 
cost. In the near future, the report will 
be available from the National 
Technical Information Service, 5275 Port 
Royal Rd., Springfield, VA 22161. Copies 
are available for public examination at 
the LSRO, FASEB office (address above) 
and at the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, between 9 
a.m. and 4 p.m., Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Elizabeth A. Yetley, Center for Food 
Safety and Applied Nutrition (HFF-265), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0087. 

SUPPLEMENTARY INFORMATION: FDA has 
a contract (223-88-2124) with FASEB 
concerning the analysis of scientific 
issues in food and cosmetic safety. The 
objective of this contract is to provide 
information to FDA on general and 
specific issues of scientific fact 
associated with food and cosmetic 
safety. 


In the Federal Register of September 
22, 1989 (54 FR 39049), FDA announced 
that it had asked LSRO, FASEB, as a 
task under the contract, to prepare a 
summary of the scientific rationale for 
the use of certain categories of enteral 
food preparations and to develop 
guidelines for evaluating studies useful 
in substantiating the safety and 
suitability of medical foods for their 
intended purposes. The types of medical 
foods included in the study are: (1) 
Products formulated for persons with 
end-stage renal disease; (2) preparations 
containing branched-chain amino acids 
formulated for dietary management of 
hepatic diseases and hepatic coma; (3) 
products formulated for persons with 
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pulmonary diseases; (4) products useful 
in dietary management of trauma or 
other hypermetabolic conditions; and (5) 
other product categories as designated 
by FDA. 

In the Federal Register of April 26, 
1990 (55 FR 17672), FDA announced the 
availability of LSRO's tentative report 
and provided for public comment. FDA 
is now announcing that the final report 
became available to the public on March 
8, 1991. 


Dated: April 19, 1991 
Gary Dykstra, 
Acting Associate Commissioner for 
Regulatory Affairs. 


[FR Doc. 91-9958 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-01-M 


Public Workshop; Lead Specifications 
of Food Ingredients 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) and the Institute 
of Medicines’s Committee on Food 
Chemicals Codex of the National 
Academy of Sciences (NAS) are 
announcing a forthcoming public 
workshop to discuss issues regarding 
lead specifications for food ingredients. 
DATES: The workshop will be held on 
Thursday, May 2, 1991, 9 a.m. to 5 p.m. 
No registration is required. 
ADDRESSES: The workshop will be held 
in the lecture room at NAS, 2101 
Constitution Ave. NW., Washington, DC 
20418. 

FOR FURTHER INFORMATION CONTACT: 


Sanford W. Bigelow, Committee on Food 
Chemicals Codex, National Academy 
of Sciences, 2101 Constitution Ave. 
NW., Washington, DC 20418, 202-334— 
2580, 

or 

Paul Kuznesof, Center for Food Safety 
and Applied Nutrition (HFF-415), 
Food and Drug Administration, 200 C 
St. SW., Washington, DC 20204, 202- 
472-5680. 

SUPPLEMENTARY INFORMATION: The 

purpose of the workshop is to: (1) 

Identify the sources and estimate the 

levels of lead exposure from the 

environment, diet, and food ingredients; 

(2) review the existing toxicological data 

on lead; and (3) gain information 

regarding lead levels, suitable lead 
limits, and analytical procedures used 
for measuring lead in food ingredients. 
Twelve speakers are scheduled to 
make presentations regarding the above 


information, followed by a panel 

discussion on pertinent issues. 
Dated: April 23, 1991. 

Alan L. Hoeting, ; 

Acting Associate Commissioner for 

Regulatory Affairs. 

[FR Doc. 91-9960 Filed 4-25-91; 8:45 am] 

BILLING CODE 4160-01-M 


Health Care Financing Administration 
[BPD-729-N] 
Medicare and Medicaid Programs ICD- 


9-CM Coordination and Maintenance 
Committee Meeting 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice. 


SUMMARY: This notice announces the 


next meeting of the International 
Classification of Diseases, Ninth 
Revision, Clinical Modification (ICD-9- 
CM) Coordination and Maintenance 
Committee. The public is invited to 
participate in the discussion of the topic 
areas. 

DATES: The meeting will be held on 
Thursday, May 2, 1991, from 9 a.m. to 5 
p.m. eastern daylight time. 

ADDRESSES: The meeting will be held in 
room 503A, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Laura Green (301) 966-9364. 
SUPPLEMENTARY INFORMATION: The 
ICD-9-CM is the clinical modification of 
the World Health Organization's 
International Classification of Diseases, 
Ninth Revision. It is the coding system 
required for use by hospitals and other 
health care facilities in reporting both 
diagnoses and surgical procedures for 
Medicare, Medicaid, and all other 
health-related DHS programs. The work 
of the ICD-9-CM Coordination and 
Maintenance Committee will allow this 
coding system to continue to be an 
appropriate reporting tool for use in 
Federal Programs. 

The Committee is composed entirely 
of representatives from various Federal 
agencies interested in the International 
Classification of Diseases (ICD) and its 
modification, updating, and use of 
Federal programs. It is co-chaired by the 
National Center for Health Statistics 
and the Health Care Financing 
Administration. 

The Committee holds public meetings 
to present proposed coding changes and 
other educational issues. The meetings 
provide an opportunity for input 
concerning these issues to 
representatives of organizations active 
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in medical coding, as well as physicians, 
medical record administrators, and 
other members of the public. The 
Committee encourages the public to 
participate in these meetings. After 
considering the comments presented at 
the public meetings, the Committee 
markes recommendations concerning 
the proposed changes to the Director of 
NCHS and the Administrator of HCFA 
for their approval. 

At this meeting, the Committee will 
discuss: excision of acoustic neuroma, 
revision of joint replacement of the 
upper extremity, electrohydraulic 
lithotripsy, removal of non-ruptured 
ectopic pregnancy, hypertensive crisis, 
arterio-occlusive disease, ultraviolet 
skin photo damage, obstetrical 
conditions, heart murmurs, encounter for 
chemotherapy, screening for chlamydia, 
and other topics. 


(Catalog of Federal Domestic Assistance 

Program No. 93.778, Medical Assistance 

Program; No. 93.773, Medicare—Hospital 

Insurance Program; No. 93.774, Medicare— 

Supplementary Medical Insurance) 
Dated: April 7, 1991. 

Gail R. Wilensky, 

Administrator, Health Care Financing 

Administration 

[FR Doc. 91-9825 Filed 4-25-91; 8:45 am] 

BILLING CODE 4120-01-M 


Health Resources and Services 
Administration 


Filing of Annual Report of Federal 
Advisory Committee 


Notice is hereby given that pursuant 
to section 13 of Public Law 92-463, the 
Annual Report for the following Health 
Resources and Service Administration’s 
Federal Advisory Committee has been 
filed with the Library of Congress: 

Advanced General Dentistry Review 
Committee Copies are available to the 
public for inspection at the Library of 
Congress Newspaper and Current 
Periodical Reading Room, Room 1026, 
Thomas Jefferson Building, Second 
Street and Independence Avenue, SE., 
Washington, DC, or weekdays between 
9:00 a.m. and 4:30 p.m. at the 
Department of Health and Human 
Services, Department Library, HHS 
North Building, Room G-619, 330 
Independence Avenue, SW., 
Washington, DC, telephone (202) 619- 
0791. Copies may be obtained from: Dr. 
Richard Weaver, Executive Secretary, 
Advanced General Dentistry Review 
Committee, Room 8C-15, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, telephone (301) 443- 
6837. 





Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Notices 


Dated: April 23, 1991. 
Jackie E. Baum, 
Advisory Committee Management Officer, 
HRSA. 
[FR Doc. 91-9963 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-15-M : 


The Ryan White Comprehensive AIDS 
Resources Emergency Act of 1990; 
Early Intervention Services 


AGENCY: Health Resources and Services 
Administration. 


ACTION: Notice of public meeting. 


SUMMARY: The Health Resources and 
Services Administration will hold a pre- 
application technical assistance meeting 
concerning the funding available under 
title III, Early Intervention Services, of 
the newly enacted Ryan White 
Comprehensive AIDS Resources 
Emergency Act of 1990, Public Law 101- 
381. Grants under this program will be 
awarded to eligible ambulatory service 
entities that have strong primary care 
programs to increase their capacity and 
capability to provide a continuum of 
HIV prevention and care services. 
Eligible applicants are: Community and 
Migrant Health Centers, Health Care for 
the Homeless Programs, Family Planning 
Grantees (other than State), 
Comprehensive Hemophilia Diagnostic 
and Treatment Centers, Federally 
Qualified Health Centers and Public and 
Private Not-for-Profit Providers of 
Comprehensive Primary Care Services. 

Purpose: The purpose of this meeting 
is to discuss the Bureau of Health Care 
Delivery and Assistance plans for 
implementing this new program and to 
provide an overview of the requirements 
of the program. 

Due to the anticipated high level of 
interest and available meeting space, 
attendance will be limited to one 
individual per organization. 
Arrangements for attending the meeting 
can be made with Ms. Maria Lago, 
Division of Special Populations Program 
Development, room 7A-22, 5600 Fishers 
Lane, Rockville, Maryland 20857, 
telephone 301 443-7587. Attendees will 
be responsible for their own expenses. 

The meeting will be held on Monday, 
May 13, 1991, 10 a.m. to 1:30 p.m., in the 
Parklawn Building, Conference Room 
“H”, 5600 Fishers Lane, Rockville, 
Maryland 20857. 


Dated: April 22, 1991. 
Robert G. Harmon, 
Administrator. 
[FR Doc. 91-9916 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-15- 


Availability of Funds for Grants to 
Provide Health Services im the Pacific 
Basin 


AGENCY: Health Resources and Services 
Administration, HHS. 


ACTION: Notice of available funds. 


SUMMARY: The Health Resources and 


Services Administration announces the 
availability of approximately $830,000 
for grants to public and nonprofit 
private entities for projects to improve 
delivery of health services, including 
preventive health services, in the 
Commonwealth of Northern Mariana 
Islands, American Samoa, Guam, the 
Federated States of Micronesia, the 
Republic of the Marshall Islands and the 
Republic of Palau. It is anticipated that 
up to 15 grant awards will be made at a 
funding level ranging from $30,000 to 
$200,000. The project period will be for 
one year. The funds will be awarded 
under the authority of section 301 of the 
Public Health Service (PHS) Act. 

The PHS is committed to achieving 
the health promotion and disease 
prevention objectives of Healthy People 
2000, a PHS-led national activity for 
setting priority areas. This program is 
related to the priority area of improving 
access to health services in underserved 
areas. Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report: Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report: 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-9325 (Telephone 
202-733-3238). 

DATES: To receive consideration, grant 
applications must be received in the 
PHS San Francisco Regional Office by 
June 15, 1991. Applications will be 
considered as meeting the deadline if 
they are either (1) received on or before 
the established deadline date or (2) sent 
on or before the established deadline 
date and received in time for orderly 
processing. Applicants should request a 
legibly dated U.S. Postal Service 
postmark or receipt from a commercial 
carrier or U.S. Postal Service on or 
before June 15, 1991. Private metered 
postmarks will not be acceptable as 
proof of timely mailing. Facsimiles will 
not be accepted. Any application which 
does not meet the deadline will be 
returned to the applicant. 

ADDRESSES: Application for grants is 
made on PHS form 5161-1 (approved 
under OMB #0937-0189). Grant 
application guidelines, application forms 
and additional information regarding 
business, administrative or fiscal issues 
related to the awarding of grants under 
this notice may be obtained from: Ms. 
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Linda Gash, Chief, Office of Grants 
Management, Public Health Service, 
Region [X, Room 335, 50 United Nations 
Plaza, San Francisco, CA 94102, 415- 
556-2595. 


FOR FURTHER INFORMATION CONTACT: 
For general program information and 
technical assistance other than grant 
applications, contact Ms. Joan 
Holloway, Director, Division of Special 
Populations Program Development, 
Bureau of Health Care Delivery and 
Assistance, 5600 Fishers Lane, Room 
7A-22, Parklawn Building, Rockville, 
Maryland 20857. Telephone (301) 443- 
8134. 


SUPPLEMENTARY INFORMATION: Funds 
are available for initiatives to improve 
health services and provide technical 
assistance in the Republic of the 
Marshall Islands, Commonwealth of the 
Northern Mariana Islands, Guam, 
American Samoa, the Federated States 
of Micronesia, and the Republic of 
Palau. The provision of technical 
assistance relating to such projects is 
permitted under the appropriation. 


ELIGIBLE APPLICANTS: Eligible applicants 
include public and private nonprofit 
entities. However, preferential 
consideration for funding will be given 
to applicants that are Pacific Basin 
government entities or a private 
nonprofit entity in one or more of the six 
Pacific areas. 


EVALUATION OF APPLICATIONS: The 
following factors will be used to 
evaluate the applications submitted for 
funding: 

1. Documentation of need for 
proposed services, including 
applicability to other Pacific Basin 
jurisdictions. 

2. Goals and Objectives that are 
clearly defined, appropriate to the 
population being served, with 
reasonable expectation of achievement 
within the specified time frame. Projects 
should emphasize improved health 
service delivery, including preventive 
health services, public health issues of 
major importance in one or more of the 
six Pacific areas, standards of 
professional practice, and quality 
assurance. Projects should emphasize 
the provision of community based 
services to isloated or underserved 
areas including outer island populations. 

3. Action Plan that thoroughly 
describes how the program will achieve 
its goals and objectives and 
demonstrates coordination among 
entities with the jurisdictions being 
served. 

4. Evaluation Plan that is designed to 
measure how well the goals and 
objectives will be achieved. 
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5. Experience in.and-knowledge of the. 
six Pacific areas. 
LIMSTS:ON USE OF GRANT: FUNDS: Project 
costs related: ta construction,, acquisition: 
or renovation of health facilities wilknat: 
be approved. Grant funds may. not be. 
used to supplant locally funded: public 
programs. Projects addressing-systems 
development, computer technology, ete:,. 
will not receive priority in funding, 
Other Grant Information 

The grant programr to provide health 
services in the Pacific Basin has beerr 
determined’ to be:a program which is: 
subject to:the provisions of Executive: 
Order 12372 concerning 
intergovernmental! review of the: Federal: 
programs: by appropriate health 
planning: agencies,. as:implemented: by 
regulations at 45: CFR part: 100:. 
Executive Order 12372: sets: up & system 
for State and locabgevernment review: af: 
proposed Federal: assistance: 
applications. Applicants (other than: 
federally recognized Indian Tribal 
governments)};should contact their State: 
Single Point of: Contact: (SPOCs); as: early: 
as. possible to. alert them to.the 
prospective applications and receive 
any necessary, instructions .on.the-State 
process..For proposed projects serving, 
more than.one State; the applicant is. 
advised to contact. the SPOC of each 
affected. State. The due date for State 
process recommendations is 60. days 
after the application deadline for new 
and competing awards. The granting’. 
agency does not guarantee to 
accommodate or explain its-response to 
State process recommendations it 
receives after that date: (See Part 148- 
Intergovernmental Review of PHS 
Programs under Executive Order:12372 
and 45 CFR part 100 for a description-of 
the review process and’ requirements.) 
(The OMB Catalog of: Federal Domestic 
Assistance number of this program is 93.163:) 

Dated! March 29, T99T. 
John H. Kelso, 
Acting Administrator. 
[FR Bac. 91-9961 Filed 4-25-91;.8:45.am] 
BILLING CODE. 4160-15-M 


Advisory Council; Meeting 


In accordance with section 10fa}(2)/of 
the Federal Advisory Committee: Aict 
(Pub: L. ¥2-463); announcement’is- made: 
of the following: Nationali Advisory body. 
schedule to:meet during the month: of 
June 1991: 

Name: National’ Advisory Committee on: 
Rural Healttr 

Date and Time: June 10-12, 1991, 8:15 am: 

Place: Lawrence Education-Center,. Bargess. 
Medical Center, 1521-Gull:Road, Kalamazoo; 
Michigan 49001. 


The meeting is apen.to the public. 

Purpose: The Committee provides advice" 
and‘recommendations tothe Secretary with: 
respect to the delivery, financing, research; 
development.and administration,of health. 
care services in rural areas... 

Agenda: During this meeting; tle 
Committee intends: ta.continue monitoring: 
progress on many of tlie issues raised in its 
first two years. It will'alse-continue 
examination of the Medicaid: Program. Some: 
portion: of the Work Groups HealthCare 
Financing Work Groups, Health: Personnel. 
Work Groups, and:Health, Services Delivery. 
Work Group) meetings. will be:devoted. ta. 
developing recommendations to be reported 
in the Fourth Report to the Secretary. 

Anyone requiring information regarding the 
subject Council should contact’ Mr: Jeffrey 
Human, Executive Secretary, National: 
Advisory: Committee:on Rurai. Health, Health 
Resources and: Services: Administration, .room: 
14-22; Parklawn Building, 5600:Fishers Lane; 
Rockville; Maryland.20857,, Talephone:(301): 
443-0835. 

Persons interested:in attending any portion. 
of the meeting should'contact Ms. Arlene 
Granderson, Director of Operations, Office.of 
Rural Health Policy; Health Resources: and 
Services Administration, Teleplione-(301) 
443-0835. 

Agenda items are subject’ to change as 
priorities-dictate: 

Dated::April’23, 1991. 

Jackie E: Baum, 

Advisory Committee Management Officer, 
HRSA. 

[FR Doc. 91-9064-Filed 4-25-91;.8:45 am] 
BILLING.CODE 4160~15-M 


National Institutes of Health 


National Cancer Institute; Meeting:of 
Cancer Biology-immunology Contracts 
Review Committee 


Pursuant-to Public. Law 92-463; notice: 
is hereby given of.the- meeting of the: 
Cancer Bialogy-Immunology Contracts, 
Review. Committee, National Cancer 
Institute; National. Institutes of: Health, 
June 27, 1991, Executive Plaza North, 
Conference-Reem:H, Rockville; 
Maryland: 20892. 

This meeting will. be-apen to: the: 
public from.9.a.m..to.10:a.m. to-discuss 
administrative. details: Attendance-by, 
the public. will be-limited to space 
available. 

In accordance with: provisions. set 
forth.in: sections: 552b{e)}(4), and: 
552b(c)(6),, titie-5,, U.S.C: and section 
10(d) of Public Law-92-463,, the:-meeting. 
will be:closed, to. the public from: 10.a:m; 
to adjournment for the-review; 
discussion and.evaluation- ef individual: 
contract proposals.. These. proposais.and. 
the discussions could.reveal:confidential- 
trade.secrets.or commerical. property. 
such.as.patentable material and: 
personal information: concerning. 
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individuals associated: with the. 
proposals, disclosure of which wauld 
constitute a clearly unwarranted. 
invasion of personal privacy. 

The Committee Management Officer, 
National Cancer Institute, Building 31, 
room 10A06, National Institutes of 

; Maryland: 26892 (301/ 
496-5708) will provide summaries of the 
meeting and rosters of committee 
members upon request: 

Dr. Lalita D. Palekar, Executive 
Secretary; Cancer Biology-Immunelogy. 
Contracts Review Committee,,5333 
Westbard Avenue, room 805, Bethesda, 
Maryland’ 20892 (301/496-7575) wil!’ 
furnish substantive.program 
information. 


(Catalog, of FederaliDomestic Assistance 
Program. Numbers:.93.393,,Cancer: Cause. and. 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research, 93.395, 
Cancer Treatment Research; 93:396, Cancer 
Biology Research; 93:397, Cancer Centers 
Support; 93.398, Cancer Research: Manpower; 
93.399; Cancer Control.) 

[FR Doc. 91-9862 Filed’4~25-91; 8:45 am]’ 
BILLING CODE 4140-01-26 


National-Cancer Institute; Meeting of 
Developmental Therapeutics. 
Contracts Review. Committee: 


Pursuant to Public Law 92-463; notice 
is hereby: given of the meeting. of the: 
Developmental Therapeutics: Contracts 
Review Commitiee;. National. Cancer 
Institute,, National. Institutes. of Health, 
June-13-14, 1991, Bethesda Holiday: Inn, 
8120 Wisconsin Avenue,,.Bethesda, 
Maryland:20814. 

This meeting: will be. open: to. the. 
public an June-13. from.8:30-a.m,.ta-9:30° 
a.m. to.discuss. administrative details. 
Attendance by the public will be limited 
to space:available. 

In accordance. with. provisions set 
forth in sections 552b{c)(4) and 
552b(c)(6), title 5,,W.S.C..and sectiom 
10(d)- of Public Law 92-463, the meeting 
will be closed to:the public:on June-13 
from.9;30,a.m..to recess and-om June-14 
from. 8:30:aum:.to:adjournment for the 
review, discussion, and.evaluation. of 
individual. contract proposals; These 
propesals.and the-discussions could. 
reveal confidential trade:secrets. or. 
commercial property:such as patentable 
material and personal information 
concerning individuals associated. with 
the proposals, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy: 

The Committee Management Office; 
National Cancer Institute, Building 34,. 
room 10A06,. National Institutes: af: 
Health, Bethesda, Maryland.20892.(301/ 
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496-5708) will provide summaries of the 
meeting and a roster of committee 
members upon request. 

Dr. Susan E. Feinman, Executive 
Secretary, Developmental Therapeutics 
Contracts Review Committee, 5333 
Westbard Avenue, room 809, Bethesda, 
Maryland 20892 (301/402-0944) will 
furnish substantive program 
information. 


(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower; 
93.399, Cancer Control.) 

Dated: April 17, 1991. 


Betty J. Beveridge, \ 

Committee Management Officer, NIH. 
[FR Doc. 91-9863 Filed 4-25-91; 8:45 am] 
BILLING CODE 4140-01-M 


National Eye Institute; Meeting of the 
Board of Scientific Counselors, NEI 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Board of Scientific Counselors, National 
Eye Institute, June 3 and 4, 1991, Building 
31, NEI Conference Room 6A35, 
National Institutes of Health, Bethesda, 
Maryland. 

This meeting will be open to the 
public on June 3 from 9 a.m. until 
approximately 4 p.m. for general 
remarks by the Institute’s Acting 
Director, Intramural Research Programs, 
on matters concerning the intramural 
programs of the National Eye Institute. 
Attendance by the public will be limited 
to space available. 

In accordance with provisions set 
forth in section 552b(c)(6), title 5, U.S.C. 
and section 10(d) of Public Law 92-463, 
the meeting will be closed to the public 
on June 3 from approximately 4 p.m. 
until recess and on June 4 from 8:30 a.m. 
until adjournment for the review, 
discussion, and evaluation of individual 
projects conducted by the Ophthalmic 
Genetics and Clinical Services Branch. 
These evaluations and discussions could 
reveal personal information concerning 
individuals associated with the projects, 
including consideration of personnel 
qualifications and performance, and the 
competence of individual investigators, 
the disclosure of which would constitute 
a clearly unwarranted invasion of 
personal privacy. Consequently, this 
meeting is concerned with matters 
exempt from mandatory disclosure 

Ms. Lois DeNinno, Committee 
Management Officer, National Eye 
Institute, Building 31, room 6A08, 
National Institutes of Health, Bethesda, 


Maryland 20892, (301) 496-9110 will 
provide a summary of the meeting, 
roster of committee members, and 
substantive program information upon 
request. 


Dated: April 16, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 91-9868 Filed 4-25-91; 8:45 am] 
BILLING CODE 4140-01-M 


National Heart, Lung, and Blood 
Institute; Meetings of the National 
Heart, Lung, and Blood Advisory 
Council and Its Research 
Subcommittee and Training 
Subcommittee 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Heart, Lung, and Blood 
Advisory Council, National Heart, Lung, 
and Blood Institute, May 23-24, 1991, 
National Institutes of Health, 9000 
Rockville Pike, Building 31, Conference 
Room 10, Bethesda, Maryland 20892. In 
addition, the Research Subcommittee 
and the Training Subcommittee of the 
above Council will meet together on 
May 22, in Building 31, Conference 
Room 9. 

The Council meeting will be open to 
the public on May 23 from 9 a.m. to 
approximately 3:30 p.m. for discussion of 
program policies and issues. Attendance 
by the public is limited to space 
available. 

In accordance with the provisions set 
forth in sections 552b{c)(4) and 
552b(c)(6), title 5, U.S.C., section 10(d) of 
Public Law 92-463, the Council meeting 
will be closed to the public from 
approximately 3:30 p.m. to recess on 
May 23 and from 8:30 a.m. to 
adjournment on May 24 for the review, 
discussion and evaluation of individual 
grant applications. The meetings of the 
Research Subcommittee and the 
Training Subcommittee of the above 
Council on May 22, will be closed from 1 
p.m. to adjournment for the review, 
discussion, and evaluation of individual 
grant applications. These applications 
and the discussions could reveal 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Terry Bellicha, Chief, 
Communications and Public Information 
Branch, National Heart, Lung, and Blood 
Institute, Building 31, room 4A21, 
National Institutes of Health, Bethesda, 
Maryland 20892, (301) 496-4236, will 
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provide a summary of the meeting and a 
roster of the Council members. 

Dr. Ronald G. Geller, Executive 
Secretary, National Heart, Lung, and 
Blood Advisory Council, Westwood 
Building, room 7A-17, National 
Institutes of Health, Bethesda, Maryland 
20892, (301) 496-7416, will furnish 
substantive program information. 


(Catalog of Federal Domestic Assistance 
Program Nos. 13.837, Heart and Vascular 
Diseases Research; 13.838, Lung Diseases 
Research; and 13.839, Blood Diseases and 
Resources Research, National Institutes of 
Health). 

Dated: April 12, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 91-9867 Filed 4-25-91; 8:45 am] 
BILLING CODE 4140-01-M 


National Institute of Child Health and 
Human Development; Meeting of the 
National Advisory Child Health and 
Human Development Council 


Pursuant to Public Law 92-463, notice 
is hereby given of meeting of the 
National Advisory Child Health and 
Human Development Council, June 3-4, 
1991 in Building 31, Conference Room 10, 
National Institutes of Health, Bethesda, 
Maryland, and the meeting of the 
Subcommittee on Planning on June 3 
from 8:30 a.m. to 9:30 a.m. in Building 31, 
room 2A03. 

The Council meeting will be open to 
the public on June 3 from 9:30 a.m. until 
5 p.m. The agenda includes a report by 
the Director, NICHD, and a presentation 
by the Pregnancy and Perinatology 
Branch, Center for Research For 
Mothers and Children. The meeting will 
be open on June 4 immediately following 
the review of applications if any policy 
issues are raised which need further 
discussion. The Subcommittee meeting 
will be open on June 3 from 8:30 a.m. to 
9:30 a.m. to discuss program plans and 
the agenda for the next Council meeting. 
Attendance by the public will be limited 
to space available. 

In accordance with the provision set 
forth in sections 552b(c)(4) and 
552b(c)(6), title 5, U.S.C. and section 
10(d) of Public Law 92-463, the meeting 
will be closed to the public on June 4 
from 8 a.m. to completion of the review, 
discussion, and evaluation of individual 
grant applications. These applications 
and the discussions could reveal 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the 
applications, disclosure of which would 





constitute: a.clearly: unwarranted 
invasion of personal privacy.. 

Ms. Mary Plummer, Couneil Secretary, 
NICHD; Executive Plaza North,.room. 
520, National Institutes. of Health,, 
Bethesda,,Maryland 20892, Area Code 
301, 496-1485, will provide a summary. of 
the meeting and.a roster of Council 
members as well.as substantive: program 
information. 


(Catalog-of Federal Domestic Assistance 
Program: Nos: 13:864, Population Research; 
and 13:965; Research for Mothers and‘ 
Children,. National Institutes of Health:): 
_ Dated? Aipril'17; 199%. 

Betty J. Beveridge, 
Committee Management Officer; NIFI: 
[FR Doc. 91-9864 Filed 4-25-91; 8:45 am]! 
BILLING CODE. 4140-01-M 


National Institute of Environmental 
Heaittt Sciences; Meeting of National 
Advisory Environmental.Health 
Sciences Council. 


Pursuant:to: Public: Law 92-463, notice 
is hereby given of the:meeting:of the 
National Advisory Environmental 
Health Sciences Council, May 20-21, 
1991, in Building:31C;, Conference:Room 
9, National Institutes of Health, 
Bethesda, Maryland 20892. 

The meeting will be open to the public 
on.May 20'from:$'a.m: to-approximately’ 
3 p.m. forthe report of the Acting 
Director, NIEHS, and for discussion of 
the NIEHS budget, program policies and 
issues, recent legislation, and other 
items:of interest. Attendance by the 
publie will be: limited‘ to space available. 

In:accordance with the provisions set 
forth:in:sections 552b(c)(4)'and: 
552b(c)(6), title 5, U.S.C. and:section 
10(d) of Public Law 92-463; the meeting 
wilt be closed:to the public May 20; from 
approximately 3:p.m. to adjournment on 
May, 21, for the review, discussiom and 
evaluation of individual: grant 
applications. 

These applications and the 
discussions. could reveal confidential 
trade secrets. or commercial property 
such. as. patentable material, and 
personal information concerning 
individuals associated: with. the 
applications, the disclosure of which. 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Winona Herrell, Committee 
Management Officer,. NIEHS, Bldg, 31, 
rm. 2B55, NIH,. Bethesda, Md. 20892.(301) 
496-3511, will provide summaries: of. the 
meeting and rosters of council. members: 

Dr..Anne Sassaman, Director, Division 
of Extramural Research and Training 
NIEHS; P:O. Box 12233, Research. 
Triangle Park,.North Carolina. 27709, 
(919) 541-7723, FES 629-7723, will 


ce ne+wana ANAAINANIAGE ATT Re em AN ne 


furnish substantive: program: 
information. 


(Catalog of Federal Domestic Assistance 
Program Nos 13:113, Biological Response ta 
Environmental Agents; 13.114, Applied 
Toxicological Research-and Testing; 13:15; 
Biometry and Risk Estimation;-13:894;. 
Resource ‘and Manpower Development, 
National Institutes of Health), 

Dated: April 12, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 91-9866 Filed 4—25-91;.8:45 am]. 
BILLING CODE 4140-01-M. 


National Institute on Aging; Meeting. of: 
the Board of Scientific Counselors 


Pursuant to Public Law 92-463,,natice 
is hereby given of the meeting of the 
Board.of Scientific Counselors; National: 
Institute. on. Aging,,May 7 and.8, 199%, to: 
be held at the Gerontology Research 
Center, Baltimore, Maryland. The 
meeting will be open.to the public from.9: 
a.m. on Tuesday, May 7 until 12.noen 
and will again. be open to. the public 
from 1 p.m. until 4:50 p.m. On 
Wednesday,. May-8 the meeting wilkbe 
open from 9 a.m. until 12:30 p.m. 
Attendance by the public will be limited 
to space. available. 

In accordance with. the provisions set 
forth. in sec. 552b(c)(6},. title.5, U.S.C. and: 
sec. 10(d) of Public Law. 92-463, the- 
meeting will be closed to the public:on 
May 7 from:8:30.a.m. until 9-a.m., from 12 
p.m. until 12:45. p.m. and: agaim frem- 4:50: 
p.m. until recess. On May 8 the:meeting: 
will be closed from 8:30 a:m. until. 9'a.m: 
and again from 12:30-p.mi until 
adjournment for the. review, discussion, 
and evaluation of individual. programs. 
and projects conducted. by the: National: 
Institute on Aging,.NIH;.including 
consideration: of personnel 
qualifications and performance, and.the 
competence of individual investigators; 
the disclosure:of which would. constitute. 
a clearly unwarranted invasion. of. 
personal privacy. 

Ms. June C..McCann,. Committee 
Management Officer, NIA,, Building 31, 
room.5C02,, National Institutes of Health, 
Bethesda,.Maryland 20892, (telephone: 
301/496-9322), will: provide: a: summary of 
the meeting and. a:nester of committee: 
members: Dr. George. R..Martin, 
Scientific.Director,, NIA, Gerontology 
Research Center, Baltimore:City 
Hospitals, Baltimore, Maryland 21224, 
will furnish. substantive: pregram: 
infermation. 

Catalog of Federal Domestic Assistance: 
Program-No: 131886, Aging: Research;. National 
Institutes:of Health. 
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Betty J. Beveridge, 

Committee Management Officer, NIH. 
[FR Doc. 9997 Filed.4—25-91;; 8:45:am]. 
BILLING CODE 4140-01-M- 


Nationaf Imstitute on Deafness and’ 
Other Communication Disorders; 
Meetings of the National Deafness and 
Other Communication Disorders: 
Advisory Council and its Research 
Subcommittee 


Pursuant to Public Law 92-463, notice: 
is hereby given of the meetings of the. 
National Deafness and Other 
Communication Disorders. Advisory. 
Council and its Research Subcommittee 
on May 14-16, 1991, at the National 
Institutes of Health, 9000 Rockville Pike, 
Bethesda, Maryland: The meeting of the 
full Council will held ir Conference 
Room-6, Building 31C, and: that of the 
subcommittee in Conference Raom 4, 
Building 38A. 

The meeting of the full Council will be 
open to-the public-on May: 15 from 8:30 
a.m. until’ recess: at. approximately’ 5:p:m.. 
and.closed on May'16 from 8:30‘a.m..to: 
adjournment about 5-p.m. The oper 
portion wilkbe devoted: tma Report: by 
the Institute: Director,.a scientific. 
presentation, reports from the Research 
and Training: Subcommittees and: the: 
NDCD Advisory Board; and two 
presentations by other agencies: 
concerned: witlr support of research, 
training or education im the: 
communication: disorders: 

In:accordance: with the provisions:set 
forth im seetiom 552b(c)(4)' and! 552b{e)(6)} 
title 5, U.S.C. and section’ 10{d) of Public 
Law 92-468;.the meeting of the Research 
Subcommittee on May 14 will be closed 
to the-public from: 2'p.m. until recess at 
approximately 4 p.m. The meeting of the 
full Council‘ will be closedito:the public: - 
on May'18 from 8:30'a.m. until 
adjournment: The closed portions of the: 
meetings will be:for the review, 
discussion;.and evaluation of individual! 
grant applications. The: applications:and 
the discussions: could reveal confidential 
trade secrets:or commercial’ property 
suchas: patentable-material; and’ 
personaliinfarmation concerning: 
individuals associated with the 
applications;. the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Further information concerning the 
Council and: Subcommittee-meetings 
may be obtained from Dr. Earleen F. 
Elkins, Acting-Executive Secretary, 
National Institute‘om Deafness and 
Other Communication Disorders, 
Executive Plaza South, room 546; 
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National Institutes of Health, Bethesda, 
Maryland 20892, 301-402-8683. A 
summary of the meetings and rosters of 
the members may also be obtained from 
her office. 
(Catalog of Federal Domestic Assistance 
Program No. 13.173 Biological Research 
Related to Deafness and Other 
Communicative Disorders). 
; Dated: April 17, 1991. 

Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 91-9865 Filed 4-25-91; 8:45 am] 
BILLING CODE 4140-01-M 


Public Health Service 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection packages it has submitted to 
the Office of Management and Budget 
(OMB) for clearance in compliance with 


Estimated Annual Burden: 1.050 
hours. 

OMB Desk Officer: Shannah Koss- 
McCallum. 

Written comments and 
recommendations for the proposed 
information collections should be:sent 
within 30 davs of this notice directly to 
the OMB Desk Officer designated above 
at the’ following address: Human 
Resources and Housing Branch, New 
Executive Office Building, room 3002, 
Washington, DC 20503. 


Dated: April 15. 1991. 
James M. Friedman, 


Director, Office of Health Planning and 
Evaluation. 


[FR Doc. 91-9309 Filed 4-25-91; 6:45 am] 
BILLING CODE 4160-17-M 


the Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following requests have 
been submitted to OMB since the list 
was last published on Friday, April 12, 
1991. 


{Call PHS Reports Clearance Officer on 
202-245-2100 for copies of package). 


1. Protection of Human Subjects— 
Recordkeeping and Reporting 
Requirements Institutional Review 
Boards (21 CFR part 56}—0910-0130— 
Documentation of IRB activities and 
retention of those records are necessary 
for FDA to be able to assess compliance 
with regulations during inspections. 
Respondents: Businesses or other for- 
profit, Federal agencies or employees, 
non-profit institutions, small businesses 
or organizations; Number of 
Respondents: 3,000; Number of 
Responses per Respondent: 1; Average 
Burden per Response: 7.8 hours; 
Estimated Annual Burden, 23,400 hours. 

2. NCHS Application for Technical 
Assistance—Training Form—0920- 
0217—Applicants for mortality medical 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection requests it has submitted to 
the Office of Management and Budget 
(OMB) for clearance in compliance with 
the Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following requests have 
been submitted to OMB since the list 
was last published on Friday, April 12, 
1991. 


(Call PHS Reports Clearance Officer on 202- 
245-2100 for copies of package) 


1. IHS Hospital, Dental and Other 
Contract Health Service Reports—0917— 
0002—Provides a description of the 
patient's diagnosis, procedures 
performed, health care services 
provided and fee charged to IHS. Serves 
as a legal document for health care 
rendered. Copies of the form are used 
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coder training and for vital registration 
methods training complete an 
application form for use by the 
instructor in selecting training 
applicants. An annual survey of medical 
coder training is conducted among vital 
registration areas. This training is in 
support of coverage and quality of 
national vital statistics. Respondents: 
Individuals or households, State or local 
governments; Number of Respondents: 
192; Number of Responses per 
Respondent: 1; Average Burden per 
Response: .27 hours; Estimated Annual 
Burden: 52 hours. 

3. Nursing Education Loan Repayment 
Agreements—0915-0140—Nurses with 
education loans use the application to 
apply for repayment of the loans in 
return for services in an area designated 
by the Secretary as having a shortage of 
nurses. For nurses accepted into the 
program, their lenders must confirm the 
purpose and amount of the loans to be 
repaid. Respondents: individuals or 
households, businesses or other for- 
profit, small businesses or organizations. 


for billing purposes and the provision or 
program health statistics. Respondents: 
State or local governments, businesses 
or other for-profit, non-profit 
institutions, small businesses or 
organizations; Number of Respondents: 
2,350; Number of Responses per 
Respondent: 145; Average Burden per 
Response: 0.17 hours; Estimated Annual 
Burden: 57,800 hours. 

2. National Drug and Alcoholism 
Treatment Unit Survey (NDATUS)— 
0930-0106—Information.collected by 
NDATUS on the location, scope, and 
characteristics of all known drug abuse 
and alcoholism treatment and 
prevention programs in the United 
States is needed to assess the nature 
and extent of these resources, identify 
gaps in service, and provide a data base 
for treatment referrals. Respondents. 
State or local governments, businesses 
or other for-profit, Federal agencies or 
employees, non-profit institutions, small 
businesses or organizations. 
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Estimated Annual Burden: 7,000 hours. 


3. X-Ray Examination Program/Federal Mine Safety and Health Act 1977 (42 CFR Part 37)—0920-0020—Information is 
utilized for early identification of incidence and/or treatment. Identification is followed by clinical management of miners’ 
health, through appropriate notification of medical findings and applicable dust transfer rights. Public affected includes 
underground coal miners and operators, physicians, and x-ray facilities. Respondents: Individuals or households, businesses 


or other for-profit. 


Roentgenographic interpretation 42 CFR 37.40(b) 
Miner identification title 42 CFR 37.20... 


Facility certification 42 CFR 37.42(c) 
interpreting physical certification 42 CFR 


Estimated Annual Burden: 4,215 hours 

OMB Desk Officer: Shannah Koss- 
McCallum. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
within 30 days of this notice directly to 
the OMB Desk Officer designated above 
at the following address: Human 
Resources and Housing Branch, New 
Executive Office Building, room 3002, 
Washington, DC 20503. 


Dated: April 19, 1991. 
James M. Friedman, 
Director, Office of Health Planning and 
Evaluation. 
[FR Doc. 91-9836 Filed 4-25-91; 8:45 am] 
BILLING CODE 4160-17-M 


National Toxicology Program; 
Announcement of Intent to Conduct 
Long-term Toxicological Studies of 
Five Chemicals; Request for 
Comments 


As part of an effort to inform the 
public, the National Toxicology Program 
(NTP) routinely announces in the 
Federal Register the lists of chemicals 
for which it intends to conduct long-term 
toxicological studies. This 
announcement will allow interested 
parties to comment and provide 
information on the following chemicals 
under consideration for long-term 
toxicology and carcinogenesis studies. 


No. of hours per response 


1. Gallium Arsenide (1303-00-0)—2- 
year studies via inhalation in B6C3F1 
mice and F344 rats. 

2. Indium Phosphide (22398-80-7)—4- 
day, 14-day, 13-week and 2-year studies 
via inhalation in B6C3F1 mice and F344 
rats. 

3. Isoprene (78-79-5)—2-year studies 
via inhalation in B6C3F1 mice and F344 
rats. 

4. o-Nitrotoluene (88-72-2)—2-year 
studies via dosed-feed in B6C3F1 mice 
and F344 rats. 

5. Cinnamaldehyde (104—55—3)—14- 
day, 13-week, and 2-year studies via 
microencapsulated chemical in feed in 
B6C3F1 mice and F344 rats. 

6. Citral (5392-40-5)—13-week and 2- 
year studies via microencapsulated 
chemical in feed in B6C3F1 mice and 
F344 rats. 

7. 1,2-Dicholoroethylene (cis/trans 
mixture) (540-59-0)—14-day and 13- 
week studies via microencapsulated 
chemical in feed in B6C3F1 mice and 
F344 rats. 

8. cis-1,2 Dichloroethylene (156-59- 
2)—14-day and 13-week studies via 
microencapsulated chemical in feed to 
B6C3F1 mice and F344 rats. 

9. trans-1,2 Dichloroethylene (156-60- 
5)—14-day and 13-week studies via 
microencapsulated chemical in feed in 
B6C3F1 mice and F344 rats and via corn 


oil gavage in B6C3F1 mice and F344 rats. 


10. 2,3 Dichloropropylene (78-88-6)— 
2-year studies via inhalation in B6C3F1 
mice and F344 rats. 


11. Electromagnetic fields—8-week 
and 2-year studies will be conducted 
exposing B6C3F1 mice and F344 rats to 
60 Hz magnetic fields. 

12. 1,1,2,2-tetrachloroethane (79-34—- 
5)—14-day and 13-week studies via 
microencapsulated chemical in feed in 
B6C3F1 mice and F344 rats. 

13. 1,4-Butanediol (110-63-4)—14-day, 
and 13-week, and 2-year via dosed-feed 
in B6C3F1 mice and F344 rats. 

14. Sodium Nitrite (7632-00-0)—2-year 
studies via dosed water in B6C3F1 mice 
and F344 rats. 

Anyone having relevant information 
(including ongoing toxicological studies, 
current or future trends in production 
and import, use pattern, human 
exposure levels, and toxicological data) 
to share with the NTP on any of these 
chemicals, should contact Dr. William 
Eastin within 60 days of the appearance 
of this announcement. The information 
provided will be considered by the NTP 
in designing these studies. 

Contact may be made by mail to: Dr. 
William Eastin, NIEHS/NTP, P.O. Box 
12233, Research Triangle Park, North 
Carolina 27709 or by telephone at 919- 
541-7941. 


Dated: April 22, 1991. 
David G. Hoel, 


Acting Director, National Toxicology 
Program. 

[FR Doc. 91-9869 Filed 4-25-91; 8:45 am] 
BILLING CODE 4140-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Community Pianning and 
Development 


[Docket No. N-91-1917; FR-2934-N-23} 


Federal Property Suitable as Facilities 
to Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized and underutilized Federal 
property determined by HUD to be 
suitable for possible use for facilities to 
assist the homeless. 

EFFECTIVE DATE: April 26, 1991. 
Appress: For further information, 
contact James Forsberg, Department of 
Housing and Urban Development, room 
7262, 451 Seventh Street SW., 
Washington, DC 20410; telephone {202) 
708-4300; TDD number for the hearing- 
and speech- impaired (202) 708-2565. 
(These telephone numbers are not toll- 
free). 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order ir. National Coalition for the 
Homeless v. Veterans Administration, 
No. 88-2503-OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized and underutilized 
Federal buildings and real property 
determined by HUD to be suitable for 
use for facilities to assist the homeless. 
Today’s Notice is for the purpose of 
announcing that no additional properties 
— been determined suitable this 
week. 


Dated: April 18, 1991. 
Paul Reitman Bardack, 


Deputy Assistant, Secretary for Economic 
Development. 


[FR Doc. 91-9718 Filed 4-25-91; 8:45 am] 
BILLING CODE 4210-29-m 


Office of Policy Development and 
Research 


[Docket No. 91-3255] 


Commission on Regulatory Barriers To 
Affordable Housing; Meeting 


AGENCY: Office of the Assistant 
Secretary for Policy Development and 
Research, HUD. 


ACTION: Notice of open meeting. 


SUMMARY: The Commission was 
established on March 14, 1990 in 
accordance with the provisions of the 


Commission's charter and the Federal 
Advisory Committee Act (FACA). The 
Commision was created to advise the 
Secretary on the nature and impact upon 
costs, of Federal, State and local 
regulations governing the construction 
of housing and to present its findings as 
well as advisory recommendations as to 
possible remedial Federal, State, and 
local actions that can be taken to 
eliminate excessive, duplicative or 
unnecessary regulations that increase 
the cost of housing. 

Commission meetings have been held 
in Washington, DC on May 31, 
September 26, December 14, February 
27-28, and in Chicago, IL on August 1. 
Public hearings were held in Trenton, NJ 
on July 11, in Chicago, IL on July 31, and 
August 1, in San Francisco, CA, on 
September 12 and 13, and in 
Washington, DC, on September 25, 1990. 
The purpose of these hearings was to 
solicit testimony on the nature and 
extent of regulatory barriers to 
affordable housing and on possible 
approaches to implementing regulatory 
reform. 

TIME AND PLACE: The Commission will 
meet on Friday, May 3, 1991 from 9:30 
a.m. to approximately 4:30 p.m. The 
meeting will take place at the Holiday 
Inn, Crowne Plaza at Metro Center, 775 
12th Street, NW., Washington, DC. 
These are open meetings. 

AGENDA: The Commission will discuss 
the contents of the final report. 

PUBLIC PARTICIPATION: The public is 
invited to submit written comments on 
any aspect of the Commission's 
mandate or activities. 

FOR FURTHER INFORMATION CONTACT: 
Heather Aveilhe, Office of Policy 
Development and Research, room 8122, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410. Telephone: (202) 
708-0544. (This is not a toll-free 
number). 


Dated: April 12, 1991. 
John C. Weicher, 


Assistant Secretary for Policy Development 
and Research. 


[FR Doc. 91-9847 Filed 4~25-91; 8:45. am] 
BILLING CODE 4210-61-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[AK-964-01-4230-15] 


Alaska Native Claims Selection; 
Publication 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
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hereby given that a decision to issue 
conveyance under the provisions of 
sections 14{e} and 22{(j) of the Alaska 
Native Claims Settlement Act of 
December 18, 1971, 43 U.S.C. 1601, 
1613(e), and 1621{j) will be issued to 
Doyon, Limited. The lands involved are 
in the vicinity of Tok, Alaska. 


A notice of the decisions will be 
published once a week, for four (4) 
consecutive weeks, in the Fairbanks 
Daily News-Miner. Copies of the 
decisions may be obtained by 
contacting the Alaska State Office of the 
Bureau of Land Management, 222 West 
Seventh Avenue, # 13, Anchorage, 
Alaska 99513-7599 (907) 271-5960. 

Any party claiming.a property interst 
which is adversely affected by the 
decisions, an agency of the Federal 
government, or regional corporation, 
shall have until May 28, 1991 to file an 
appeal. However, parties receiving 
service by certified mail shall have 30 
days from the date of receipt to file an 
appeal. Appeals must be filed in the 
Bureau of Land Management at the 
address identified above, where the 
requirements for filing an appeal may be 
obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR part 4, subpart 
E, shall be deemed to have waived their 
rights. 

G. Steve Flippen, 

Lead Land Law Examiner, Branch of Doyon/ 
Northwest Adjudication. 

[FR Doc. 93-9823 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-5A-M 


[NV-060-4322-01] 


Battle Mountain District Advisory 
Council Meeting in Austin, Nevada 


SUMMARY: Notice is hereby given in 
accordance with Public Law 94-579 and 
43 CFR part 1780 that a meeting of the 
Battle Mountain District Advisory 
Council will be held on Wednesday and 
Thursday, May 22 and 23, 1991. The 
meeting will convene at 10 a.m. May 22, 
1991 at the Community Hall in Austin, 
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Nevada. On Thursday, May 22, 1991 a 

field tour will be conducted. 

SUPPLEMENTARY INFORMATION: The 

agenda for the meeting will include: 

1. Status Report on Austin Driving Tours. 

2. Update on Las Vegas Water Filings. 

3. Slide Show—Holistic Resource 
Management, Carier Ranch. 

4. Public Comment. 

5. Field Trip to Hickison Summit and Carter 
Ranch (Tony Tipton). 

The meeting is open to the public. 

Interested persons may make oral 
statements between 11 and 11:30 a.m. on 
May 22, 1991. If you wish to make an 
oral statement, please contact James D. 
Currivan, District Manager by 4:30 p.m., 
May 15, 1991. 
FUR FURTHER INFORMATION CONTACT: 
James D. Currivan, District Manager, 
P.O. Box 1420, Battle Mountain, Nevada 
89820 or phone (702) 635-4000. 

Dated: April 12, 1991. 

James D. Currivan, 

District Manager, Battle Mountain, Nevada. 
[FR Doc. 91-9820 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-HC-M 


[CO-070-0-4410-13-241A] 


Grand Junction District Advisory 
Council; Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting. 


summary: The Grand Junction District 


Advisory Council will meet on 
Wednesday, May 29, 1991. The meeting 
will convene at 9 a.m. in the third floor 
conference room at the Bureau of Land 
Management Office, 764 Horizon Drive, 
Grand Junction, Colorado. 
SUPPLEMENTARY INFORMATION: The 
agenda for the meeting will include (1) 
introduction, (2) opening remarks by 
District Manager, (3) discussion on 
future functions of the council, and (4) 
discussion on two issues—the long-term 
solution to illegal dumping on public 
lands and long term visitor use in the 
Glenwood Springs Resource Area. 


The meeting is open to the public. 
Interested persons may make oral 
statements to the Council between 11 
and 11:30 a.m. to file written statements 
for the Council's consideration. Anyone 
wishing to make an oral statement must 
notify the District Manager, Bureau of 
Land Management, 764 Horizon Drive, 
Grand Junction, Colorado 81506, by May 
22, 1991. Depending on the number of 
persons wishing to make oral 
statements, a per person time limit may 
be established by the District Manager. 
Minutes of the Council meeting will be 


available for public inspection in the 
District Office thirty (30) days following 
the meeting. 

FOR FURTHER INFORMATION CONTACT: 
Bruce Conrad, District Manager, Grand 
Junction District Office, Bureau of Land 
Management, 764 Horizon Drive, Grand 
Junction, Colorado 81506, phone (303) 
243-6552. 

Bruce Conrad, 

District Manager. 

[FR Doc. 91-9821 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-JB-N-M 


Salmon District Advisory Council; 
Meeting 


AGENCY: Notice of meeting. 


SUMMARY: The Salmon District of the 
Bureau of Land Management (BLM) 
announces a forthcoming meeting of the 
Salmon District Advisory Council. 


DATE: The meeting will be held 
Wednesday, May 8, 1991, at 10 a.m. 


ADDRESS: The meeting will be held at 
the Library, in Leadore, Idaho. 


SUPPLEMENTARY INFORMATION: The 
meeting is held in accordance with 
Public Laws 92-463 and 94-579. The 
purpose for the meeting is to discuss the 
GAO report on grazing trespass on the 
public lands, Salmon River Corridor 
management, the timber program in the 
Salmon District, the use and occupancy 
proposal under the Mining Law, and 
current Salmon District issues. 


The meeting is open to the public. 
Interested persons may make oral 
statements to the Council between 11 
a.m. and 11:30 a.m. or file written 
statements for the Council's 
consideration. Anyone wishing to make 
an oral statement must notify the 
District Manager at the Salmon District. 
Office by May 3, 1991. 

Summary minutes to the meeting will 
be maintained in the District Office and 
will be available for public inspection 
and reproduction (during regular 
business hours) within 30 days following 
the meeting. Notification of oral 
statements and requests for summary 
minutes should be sent to Roy S. 
Jackson, District Manager, Salmon 
District BLM, Box 430, Salmon, Idaho 
83467. 


Dated: April 8, 1991. 
Robert W. Heidemann, 
Associate District Manager 


[FR Doc. 91-9870 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-GG-M 
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[NV-930-9 1-4212-13; N-53583] 


Corrected Realty Action 


The Notice of Realty Action published 
in the Federal Register, on March 5, 1991 
(56 FR 9288; FR Doc 91-5063) is hereby 
corrected with respect to the legal 
description. The proper legal description 
is as follows: 


Mount Diablo Meridian, Nevada 


T. 215., R. 60E., 

Sec. 20, EZNE“SE“SW%, EXE 
NW%SE%, SWY%NW%4SEX, WYNW% 
SW'ASE% 

Sec. 29, E2NW'%NE“SE, SEANW 
NE%, EYxSE%“SWY4NE%, EXSW% 
SE“NE%, W%2SE“SE“NE% 

Aggregating 60 acres (gross). 


All other terms and conditions of the 
Notice continue to apply. 


Dated: April 15, 1991. 
Ben F. Collins, 
District Manager, Las Vegas, Nevada. 
[FR Doc. 91-9819 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-HC-M 


[WY-940-01-4730-12] 
Filing of Plats of Survey 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Filing of plats of survey. 


summary: The plats of survey of the 
following described lands were 
Officially filed in the Wyoming State 
Cffice, Bureau of Land Management, 
Cheyenne, Wyoming, effective 10 a.m., 
March 19, 1991. 

Sixth Principal Meridian 

T. 44N., R. 77 W. 

The plat representing the dependent 
resurvey of the Eleventh Standard Parallel 
North, through Range 77 West, the south 
boundary, a portion of the east boundary, 
and the subdivisional lines, T. 44 N., R. 77 W., 
Sixth Principal Meridian, Wyoming, Group 
No. 507, was accepted March 12, 1991. 

T. 44N., R. 78 W. 

The plat representing the dependent 
resurvey of a portion of the Eleventh 
Standard Parallel North, through Range 78 
West, a portion of the south boundary, the 
east boundary and a portion of the 
subdivisional lines, T. 44 N., R. 78 W., Sixth 
Principal Meridian, Wyoming, Group No. 507, 
was accepted March 12, 1991. 

T. 43 N., R. 69 W. 

The plat representing the corrective 
dependent resurvey of the line between 
sections 10 and 15, T. 43 N., R. 69 W., Sixth 
Principal Meridian, Wyoming, Group No. 532, 
was accepted March 12, 1991. These surveys 
were executed to meet certain administrative 
needs of this Bureau. 

T. 44N., R. 78 W. 
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The plat showing a subdivision of certain 
sections, T. 44 N., R. 78 W., Sixth Principal 
Meridian, Wyoming, was accepted March 12, 
1991. This supplemental plat was prepared to 
meet certain administrative needs of this 
Bureau. 

T. 31 N., R.4 W. . 

The plat representing the dependent 
resurvey of a portion of the west boundary, a 
portion of the subdivisional lines, and the 
subdivision of section 7, T. 31 N., R. 4 W., 
Sixth Principal Meridian, Nebraska, Group 
No. 120, was accepted March 12, 1991. 

T. 32.N., R.5 W. 

The plat representing the dependent 
resurvey of a portion of the subdivisional 
lines, and the subdivision of section 29, T. 32 
N., R. 5 W., Sixth Principal Meridian, 
Nebraska, Group No. 120, was accepted 
March 12, 1991. 

These surveys were executed to meet 

certain administrative needs of the 
Bureau of Indian Affairs. 
ADDRESS: All inquiries concerning these 
lands should be sent to the Wyoming 
State Office, Bureau of Land 
Management, P.O. Box 1828, 2515 
Warren Avenue, Cheyenne, Wyoming 
82003. 

Dated: April 18, 1991. 

John P. Lee, 

Chief, Branch of Cadastral Survey. 

{FR Doc. 91-9936 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-22-M 


[CO-930-4920-10-4355; COC-51843] 


Proposed Withdrawal; Opportunity for 
Public Meeting, CO 


April 17, 1991. 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice. 


SUMMARY: The Department of Energy 


has requested withdrawal of public land. 
near Nucla, Colorado, for 5 years. The 
land is proposed as a permanent 
disposal site for radioactive uranium 

. mill tailings. If this site is designated for 
permanent disposal, administrative 
jurisdiction will be transferred to 
Department of Energy for management. 
This notice will segregate the land from 
operation of the public land laws, 
including location and entry under the 
mining laws for up to 2 years. The land 
will continue to be open to mineral 
leasing. 

DATES: Comments on this proposed 
withdrawal or request for a public 
meeting must be received on or before 
July 25, 1991. 

ADDRESSES: Comments and meeting 
requests should be sent to the Colorado 
State Director, Bureau of Land 
Mangement, 2850 Youngfield Street, 
Lakewood, Colorado 80215-7076. 


FOR FURTHER INFORMATION CONTACT: 
Doris E. Chelius, Bureau of Land 
Mangement, Colorado State Office (303) 
239-3706. 

SUPPLEMENTARY INFORMATION: The 
Department of Energy has filed 
application to withdraw the following 
described public land from settlement, 
sale, location or entry under the public 
land laws, including the mining laws, 
subject to valid existing rights, pursuant 
to the authority vested in the Secretary 
of the Interior by section 204 of the 
Federal Land Policy and Management 
Act of 1976, 90 Stat. 2751, 43 U.S.C. 1714: 


New Mexico Principal Meridian 


Burro Canyon Site 
T. 46 N., R. 18 W., 
Sec. 21, $428; Sec. 28, W¥%2NE%, NW%. 


The area described contains approximately 
400 acres in Montrose County. . 


The purpose of this withdrawal is to 
segregate the land and provide 
protection until requirements are 
completed for a permanent transfer of 
administrative jurisdiction to the 
Department of Energy under the 
authority of the Uranium Mill Tailings 
Radiation Control Act of 1978; 92 Stat. 
3021, 42 U.S.C. 7801, as amended. 

Effective on the date of publication, 
these lands are segregated from all 
forms of appropriation under the public 
land laws, including the mining laws. 
The land remains open to mineral 
leasing subject to concurrence by the 
Department of Energy, the Nuclear 
Regulatory Commission, and the 
Department of the Interior. The lands 
will reamin open to surface uses which 
are compatible with the project until the 
witdrawal is final and construction is 
started. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with this 
proposed withdrawal. If the authorized 
officer determines that a meeting should 
be held, the meeting will be scheduled 
and conducted in accordance with 
Bureau of Land Management Manual, 
section 2351.16B. 

All persons who desire to submit 
comments, suggestions, or objections or 
who desire a public meeting for the 
purpose of being heard on this proposed 
action must submit a written request to 
the Colorado State Director within 90 
days of the publication of this notice. 

The application will be processed in 
accordance with the regulations set 
forth in 43 CFR part 2300. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the land will be 
segregated from operation of the public 
land laws as specified above unless the 
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application is denied or cancelled or the 
transfer of administrative jurisdiction 
takes place prior to that date. 

The temporary segregation of this 
land in connection with the application 
shall not affect the administrative 
jurisdiction over the land and will not 
authorize any use of the land by the 
Department of Energy. 

Herbert K. Olson, 

Acting Chief, Branch of Realty Programs. 
[FR Doc. 91-9824 Filed 4-25-91; 8:45 am] 
BILLING CODE 4310-J8-M 


Bureau of Reclamation 
[DES-90-20] 


South Deita Water Management 
Program, Sacramento-San Joaquin 
Delta, CA 


AGENCY: Bureau of Reclamation, 
Interior. 


ACTION: Reopen comment period. 


SUMMARY: The Bureau of Reclamation 
(Reclamation) and the California 
Department of Water Resources (DWR) 
are reopening the public comment 
period on the Draft Environmental 
Impact Report/Draft Environmental 
Impact Statement (DEIR/DEIS) for the 
South Delta Water Management 
Program (DES 90-20). The DEIR/DEIS 
was filed with the Environmental 
Protection Agency on July 30, 1990. The 
public comment period was previous 
extended to March 15, 1991, in the 
Federal Register, Vol. 56, No. 9, dated 
January 14, 1991. 

DATES: The comment period is reopened 
from the date of this notice to June 30, 
1991. 


ADDRESSES: Copies of the DEIR/DEIS 

may be requested from the DWR or 

Reclamation’s Mid-Pacific Regional 

Office at the following addresses: 

Department of Water Resources, 
Division of Planning, 1416 Ninth 
Street, P.O. Box 942836, Sacramento, 
California 94236-0001; telephone: (916) 
445-9371. 

Regional Director, Bureau of 
Reclamation, Mid-Pacific Regional 
Office, 2800 Cottage Way, Attention: 
MP-750, Sacramento, California 
95825-1898; telephone: (916) 978-5130. 
Copies of the DEIR/DEIS are 

available for inspection at the addresses 

above, at libraries in California, and 
also at the following locations: 

Office of the Commissioner, Bureau of 
Reclamation, Technical Liaison 
Division, 1849 C Street NW., room 
7456, Washington, DC 20240; 
telephone: (202) 208-4662. 





Denver Office, Bureau of Reclamation, 
Library, room 187, Building 67, Denver 
Federal Center, Denver, Colorado 
80225; telephone: (303) 236-6963. 

FOR FURTHER INFORMATION CONTACT: 

Fred Bachmann (Chief, South Delta 

Management Section, Department of 

Water Resources), (916) 324-4751, 

Douglas Kleinsmith, {Project 

Environmental Specialist, Bureau of 

Reclamation, Mid-Pacific Region), (916) 

978-5121; er Dr. Wayne Deason 

(Manager, Environmental Services 

Staff), Bureau of Reclamation, Denver 

Federal Center, (303) 236-9336. 

SUPPLEMENTARY INFORMATION: The 

DWR and Reclamation have decided to 

extend the comment period to fune 30, 

1991, to allow more time for the public to 

review and comment on the DEIR/DEIS. 

‘Dated: April 19, 1991. 

Joe D. Hall, 

Deputy Commissioner. 

[FR Doc. 91-9907 Filed 4-25-91; 8:45 am] 

BILLING CODE 4310-09-™ 


Trinity River Basin Fish and Witdlife 
Task Force; Meeting 


AGENCY: Bureau of Reclamation, 


Interior. 


ACTION: Notice of public meeting. 


summanry: In accordance with section 


10(a)(2) of the Federal Advisery 
Committee Act (Public Law 92-463), 
announcement is made of a meeting of 
the Trinity River Basin Fish and Wildlife 
Task Force. 

DATES: The meeting will begin on 
Thurday, Ma 1.5, 1991, at 1 p.m. 
ADDRESSES: ©): meeting will be held at 
the Civil Defense Hall, 109 Memorial 
Drive, Weaverville, California. 

FOR FURTHER ‘FORMATION CONTACT: 
Mr. Bob Shaffer, Trinity River Task 
Force Secretary, Bureau of Reclamation, 
MP-720, 2800 Cottage Way, Sacramento, 
California 95825; telephone: (916) 978- 
4962. 

SUPPLEMENTARY INFORMATION: Task 
Force members will be briefed on 
operating procedures for Task Force 
meetings, Trini'y River temperature 
issues, a draft r=port being prepared by 
California Department of Water 
ReSources which requests additional 
funding from Congress, a Natural 
Heritage Institute Report, and riparian 
issues on the Trinity River. 

The meeting of the Task Force is open 
to the public. Any member of the public 
may file a written statement with the 
Task Force before, during, or after the 
meeting, in person or by mail. To the 
extent that time permite, the Task Force 


chairman will allow public presentation 

of oral statements at the meeting. 
Dated: April 10, 1991. 

J. William McDonald, 

Assistant Commissioner, Resources 

Management. 

[FR Doc. 91-9857 Filed 4-25-91; 8:45 am] 

BILLING CODE 4310-09-M 


INTERSTATE COMMERCE 
COMMISSION 


intent to Engage in Compensated 
intercorporate Hauling Operations 


This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

A. 1. The parent corporation is 
Country Fresh, inc. and the address of 
the principal office is: 2555 Buchanan 
Avenue SW., P.O. Box 814, Grand 
Rapids, Michigan 49508. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
their States of Incorporation: 

(i) Embest, Inc., a Michigan 
corporation. 

(ii) G.R. Best, Inc., A Michigan 
corporation. 

(iii) Bemid, Inc., a Michigan 
corporation. 

(iv) McDonald Dairy, Inc., a Michigan 
corporation. 

(v) Frostbite Brands, Inc., a Michigan 
corporation. 

B. 1. Parent corporation and address 
of principal office: Minstar, Inc., A 
Delaware Corporation, 100 South Fifth 
Street, suite 2400, Minneapolis, MN 
55402 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
state(s) of incorporation: 

(i) Genmar Industries, Inc., A 
Delaware Corporation. 

(ii) Mastercrafters Corporation, A 
Louisiana Corporation. 

(iii) Cnestliner, Inc., A Minnesota 
Corporation. 

(iv) Glastron, Inc., A Texas 
Corporation. 

C. 1. Parent corporation and address 
of principal office: Wakefern Food 
Corporation, 600 York Street, Elizabeth, 
NJ 07207-0506. 

2. Updated notice of wholly-owned 


’ subsidiaries which will participate in the 


operations, and state(s) of incorporation: 


(i) Food Haulers, Inc 
(ii) ShopRite Supermarkets, 
Inc. 


New Jersey. 
New Jersey. 
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(iii) ShopRite Beverages, Inc... New Jersey. 

(iv) National Transport Serv- New jersey. 
ices Co., Inc. 

(v) Wakefern Finance Compa- New jersey. 
ny, Inc. 

(vi) T.R.R. Carriers, Inc........... .. New Jersey. 

(vii) ShopRite Cigarettes of New Jersey. 
Connecticut, Inc. 

(viii) Readington Farms, Inc...... a nan 

(ix) Risk Services, inc 

(x) Front & Snyder Corpora- Penneiea 


tion. 


Kathleen M. King, 

Acting Secretary. 

[FR Doc. 91-9926 Filed 4-25-91; 8:45 am] 
BILLING CODE 7035-01-M 


[Ex Parte No. 388 (Sub-No. 27)] 


intrastate Rail Rate Authority—Oregon 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Extension of certification. 


SUMMARY: By decision served October 
30, 1990, the Commission granted a 180- 
day extension of certification for 
Oregon, through its Public Utility 
Commissioner, to regulate intrastate 
matters, pending filing of its application 
for ification pursuant to State 
Intrastate Rail Rate Authority, § LCC. 
2d 680 (1989). Pursuant to a request from 
the State, the Commission grants 
another extention so that Oregon.can 
complete modifications of its procedures 
and prepare an application for 
recertification. 


DATES: Oregon's certification is 

extended until October 23, 1991. 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar, (202) 275-7245. 

[TDD for hearing impaired: (202) 275-1721] 
Decided: April 22, 1991. 


By the Commission, David M. Konschnik, _ 
Director, Office of Proceedings. 


Kathleen M. King, 
Acting Secretary. 


‘(FR Doc. 91-9927 Filed 4-25-91; 8:45 amj 


BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
Office of Justice Programs 


Office for Victims of Crime; FY 1991 
Discretionary Grant Application 


AGENCY: Office of Justice Programs, 
Office for Victims of Crime. 

ACTION: Public announcement of the 
availability of the Application Kit for 
Fiscal Year 1991 Discretionary Grants to 
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be awarded by the Office for Victims of 
Crime. 


SUMMARY: The Office for Victims of 


Crime (OVC) is publishing this Notice of 
FY 1991 Discretionary Grant Application 
Kit availability for all interested 
applicants. 

DATEs: All proposals responding to the 
announcement of the Application Kit 
must be postmarked by the specific due 
dates indicated in the Application Kit 
for each program. 

Appress: Office for Victims of Crime, 
room 1342, 633 Indiana Avenue, NW, 
Washington, DC 20531. 

FOR FURTHER INFORMATION CONTACT: 

Jo Morrow, Special Projects Division, 
Office for Victims of Crime, at the above 
address. Telephone: (202) 307-5947. To 
obtain Application Kits, call the 
National Victims Resource Center 
(NVRC) 1-800-627-6872 at the National 
Criminal Justice Reference Service 
(NCJRS), Box 6000, AHG, Rockville, MD 
20850. 

SUPPLEMENTARY INFORMATION: The 
following supplementary information is 
provided: 

Authority: This action is authorized under 
the following: § 303(b) of Title II (“Family 
Violence Prevention and Services Act”) of 
the Child Abuse Prevention, Adoption, and 
Family Services Act of 1988 (Pub. L. 100-294), 
42 U.S.C. 10401; and the Victims of Crime Act 
of 1984, Sec. 1401-1410 of Pub. L. 98-473 as 
amended by the Children’s Justice and 
Assistance Act of 1986 (CJA), Pub. L. 99-401, 
and by the Anti-Drug Abuse Act of 1988, title 
VII, subtitle D, of the Pub. L. 100-690, 42 
U.S.C. 10601-10605. 


Background 


The Office of Justice Programs, 
Department of Justice, published a 
Notice in the Federal Register (56 FR 
1672, Jan. 16, 1991) announcing the FY 
1991 Discretionary Program Plan for its 
component bureaus, including the 
Program Plan for the Office for Victims 
of Crime. The OVC Discretionary Grant 
Application Kit, announced herein, 
expands upon information provided in 
the program plan and defines specific 
Application requirements and deadlines. 
Interested applicants should call the 


29 CFR 20.80 
29 CFR 20.81 
375 total hours 


Information is collected from debtors 
to assist in determining whether an 


toll-free number at 1-800-627-6872 to 
request a copy of the FY 1991 
Discretionary Grant Application Kit. 
Jane Nady Burnley, 

Director, Office for Victims of Crime. 

[FR Doc. 91-9912 Filed 4-25-91; 8:45 am] 
BILLING CODE 4410-18M-M 


DEPARTMENT OF LABOR 
Office of the Secretary 


Agency Recordkeeping/Reporting 
Requirements Uncier Review by the 


Office of Management and Budget 
(OMB) 


Background: The Department of 
Labor, in carrying outs its 
responsibilities under the Paperwork 
Reduction Act (44 U.S.C. chapter 35), 
considers comments on the reporting 
and recordkeeping requirements that 
will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. Each entry may 
contain the following information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 


individual is actually indebted to the 
Department of Labor, and if so indebted, 


19377 


recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 
Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW., room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 
and Budget, room 3208, Washington, DC 
20503 (Telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 


Extension 


Bureau of Labor Management Relations 
and Cooperative Programs 


Airline Employee Protection Program 
(29 CFR part 220). 

1225-0024, On occasion; semi-annually, 
Individual or households, 
35 respondents; 700 total burden hours; 

20 average hours per response. 

The Airline Deregulation Act (ADA), 
section 43 (d) requires the Secretary of 
Labor to establish a program to 
implement the first-right-to-hire 
provision of the ADA. This program, as 
outlined in 29 CFR part 220 includes two 
specific information collection 
requirements: (1) An airline job vacancy 
list; and (2) a semi-annual report of 
designated employees hired. Both 
reports are required by the ADA. 

Salary Offset 
1225-0038 


to evaluate the individual's ability to 
repay the debt. 





Extension 

Employment and Training 
Administration, 

JASR Annual Status Report Revisions 
for Program Year 1990-1991, 

1205-0211, ETA 8580. 


State or local 
57 respondents; 366,168 total hours; 6,424 
hrs per response; 1 form. 

Reporting is necessary for the 
Secretary to carry out responsibilities 
specific at sections 106, 165, and 169 of 
JTPA. 

Signed at ‘Washington, DC this.23rd day-of 
April, 7991. 


Acting Department Clearance Officer. 
[FR Doc. 91-9911 Filed 4-25-01; 8:45 amj 
BILLING CODE 4510-05-M 


Employment and Training 
Administration 


Attestations Filed by Facilities Using 
ee cate 
lurses 


AGENCY: Employment and Training 
Administration, Labor. 


ACTION: Notice. 
SUMMARY: The Department of Labor 


{DOL) is publishing, for public 
information, a list of the following 
health care facilities which plan on 
employing nonimmigrant alien nurses. 
These organizations have attestations 
on file with DOL for that purpose. 
ADDRESSES: Anyone interested in 
inspecting or reviewing the employer's 
attestation may do so at the employer's 
place of business. 

Attestations and short supporting 
explanatory statements are also 
available for inspection in the 
Immigration Nursing Relief Act Public. 
Disclosure Room, U.S. Employment 
Service, Employment and Training 
Administration, Department of Labor, 
room N4456, 200 Constitution Avenue, 
NW., Washington, DC 20210. 

Any complaints regarding a particular 
attestation or a facility's activities under 
that attestation, shall be filed with a 
local office of the Wage and Hour 
Division of the Employment Standards 
Administration, U.S. Department of 
Labor. The addresses of such offices are 
found in many local telephone 
directories, or may be obtained by 
writing to the Wage and Hour Division, 
Employment Standards Administration, 
Department of Labor, room $3502, 200 
Constitution Avenue, NW., Washington, 
DC 20218. 


FOR FURTHER INFORMATION CONTACT: 


Regarding the Attestation Process: 


The Employment and Training 
Administration has established a voice- 
mail service for the H-1A nurse 
attestation process. Call Telephone 
Number: 202-535-0643 (this is not a toll- 
free number). At that number, a caller 
can: 

(1) Listen to general information on 
the attestation process for H-1A nurses; 

(2) Request a copy of the Department 
of Labor's regulations (20 CFR part 655, 
subparts D and E, and 29 CFR part 504, 
subparts D and £) for the attestation 
process for H-1A nurses, including a 
copy of the attestation form (form ETA 
9029) and the instructions to the. form; 

(3) Listen to information-on H-1A 
attestations filed within the preceding 30 
days; 

(4) Listen to information pertaining to. 
public examination of H-1A attestations 
filed with the Department of Labor; 

(5) Listen to information.on filing a 
complaint with respect to a health care 
facility's H-1A attestation (however, see 
the telephone number regarding 
complaints, set forth below}; and 

(6) Request to speak toa Department 
of Labor employee regarding 
= answered by Nos. (1) through (4) 
above. 


Regarding the Complaint Process: 


Questions negarding the complaint 
process for the H-1A nurse attestation 
program shall be made-to the Chief, 
Farm Labor Program, Wage and Hour 
Division. Telephone: 202-523-7605 {this 
is not a toll-free number). 
SUPPLEMENTARY INFORMATION: The 
Immigration and Nationality Act 
requires theta health care facility 
seeking to use nonimmigrant aliens.as 
registered nurses first attest to the 
Department of Labor (DOL) that it is 
taking significant steps to develop, 
recruit and retain United States (U.S.} 
workers in the nursing profession. The 
law also requires that these foreign 
nurses will not adversely affect U.S. 
nurses and that the foreign nurses will 
be treated fairly. The facility's 
attestation must be on file with DOL 
before the Immigration and 
Naturalization Service will consider the 
facility's H-1A visa petitions for 
bringing nonimmigrant registered nurses 
to the United States. 26 U.S.C. 
1101(a)(15)(H){i)(a) and 1181{m). The 
regulations implementing the nursing 
attestation program are at 20 CFR part 
655 and 29 CFR part 504, 55 FR 50500 
(December 6, 1990). The Employment. 
and Training Administration, pursuant 
to 20 CFR 655.310{c), is publishing the 
following fist of facilities which have 
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submitted attestations which have been 
for filing. 

The list of facilities:is published so 
that U.S. — nurses, and on 
persons organizations can be aware 
of health care facilities that have 
requested foreign nurses for their staffs. 
If U.S. registered nurses or other persons 
wish to examine the attestation (on 
Form ETA 9029) and the supporting 
documentation, the facility is required to 
make the attestation and documentation 
available. Telephone numbers of the 
facilities’ chief executive officers also 
are listed, to aid public inquiries. In 
addition, attestations and supporting 
as explanatory statements (but not 
the full supporting documentation) are 
available for inspection at the address 
for the Employment and Training 
Administration. set forth in the 
ADDRESSES section of this notice. 

If a person wishes to file a complaint 
regarding a particular attestation or a 
facility’s activities under that 
attestation, such complaint must be filed 
at the address for the Wage and Hour 
Division of the Employment Standards 
Administration set forth in the 
appresses section of this notice. 

Signed at Washington, DC, this 19th day of 
April, 1991. 

Robert.A. Schaerfi, 
Director, United States Employment Service. 


DIVISION OF FOREIGN LABOR CERTIFICA- 
TIONS APPROVED ATTESTATIONS 


£04/08/91 TO 04/12/0913 
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DIVISION OF FOREIGN LABOR CERTIFICA- | DivISION OF FOREIGN LABOR CERTIFICA- | DIVISION OF FOREIGN LA8OR CERTIFICA- 
TIONS APPROVED ATTESTATIONS—Con- TIONS APPROVED ATTESTATIONS—Con- TIONS APPROVED ATTESTATIONS—Con- 


tinued 


[04/08/91 TO 04/12/01) 


Hwy. 18, 
CA 92307, 619- 
242-2311. 


Mr. Elwin V. Svenson, Univer- 
sity of California, Ofc. of 
Inter’l Students & Scholars, 
Los Angeles, CA 90024, 
213-825-1684. 

Mr. A. Jason Geisinger, Hiltha- 
ven Conval Ctr. of Mill, First 
Healthcare Corp., d.b.a, 
Mill Valley, CA 94941, 415- 
388-0661 


Mr. A. Jason Geisinger, Haci- 
enda Care Center, First 
Healthcare Corp., dba, 
Woodland, CA 95695, 916- 
662-9193. 

Mr. William L. Pegler, San 
Diego Rehab. institute, 
R.H.S.C. Alvarado, Inc. dba, 
San Diego, CA 92120, 619- 
286-7374. 

Mr. Louis Rubino, Los Ange- 
les Community Hosp., 4081 
East Olympic Boulevard, 
Los Angeles, CA 90023, 
213-267-0477. 

Mr. Edward Martinez, Harbor 
View Medical Center, 120 
Elm Street, San Diego, CA 
92101, 619-235-3127. 

Mr. Timothy McMurdo, San 
Mateo County Gen’! Hosp., 
222 West 39th Ave., San 
Mateo, CA 94403, 415- 
573-2222. 

Mr. Larry J. Mays, Villa Con- 
valescent Hosp., 8965 Mag- 
nolia Ave., Riverside, CA 
92503, 714-689-5788. 

Mr. A. Jason Geisinger, Pine 
Towers Conval. Hosp., First 
Healthcare Corp. d.b.a., 
San Francisco, CA 94115, 
415-563-7600. 

Mr. Nell Bratcher, Greater 
Southeast Comm. Hosp., 
1310 Southern Ave., S.E., 
Washington, DC 20032, 
202-574-6616. 

Mr. Brian E. Keeley, Baptist 
Hospital of Miami, 8900 
North Kendall Drive, Miami, 
FL 33176, 305-596-6585. 

Mr. A. Jason Geisinger, Qual- 
ity Care of Bay Point Nur 
Pavilion, First Healthcare 
Corp., St. Petersburg, FL 
33712, 813-867-1104. 

Mr. A. Jason Geisinger, Hillha- 
ven Conval of Sarasota, 
First Healthcare Corp., 
d.b.a., Sarasota, FL 33583, 
813-922-8009. 

Mr. A. Jason Geisinger, Boca 
Raton Convalescent Crtr., 
First Healthcare Corp., 
d.b.a, Boca Raton, FL 
33487, 407-391-5200. 


04/12/91. 


04/12/91. 


04/12/91. 


04712791. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


tinued 


{04708791 TO 04/12/91] 


FL 33601, 813-251-7483. 
Mr. T. Richard 


Plain, MA 02130, 617-522- 
8110. 

Mr. James O. Dague, Bon Se- 
cours Hospital, Inc., 2000 
W. Baltimore Street, Baiti- 
more, MD 21223, 301-362- 


Mr. A. Jason = Hiltha- 
ven Conval. of Chapel H, 
First Healthcare Corp., 
d.b.a., Chapel Hill, NC 
27514, 919-967-1418. 

Mr. A. Jason Geisinger, Hillha- 
ven-Rose Manor Convales, 
First Healthcare Corp., 
d.b.a., Durham, NC 27704, 
919-477-9805. 

Mr. Richard G. Warner, Con- 
cord Hospital, 250 Pleasant 
St, Concord, NH 03301, 
603-225-2711. 

Cathedral Healthcare, One 
Gateway Center, Newark, 
NJ, 201-642-5100. 

Ms. Maria Lapid, Green Acres 
Manor, 1931 Lakewood 
Road (Rte. 9), Toms River, 
NJ 08755, 201-286-2323. 

Ms. Maria Lapid, Abbott 
Manor Conval. Ctr., 810 
Central Avenue, Plainfield, 
NJ 07060, 201-757-0696. 

Mr. Ernest Dicker, Manhattan- 
ville Nursing Care C, 311 
West 231st Street, Bronx, 
NY 10467, 212-601-8400. 

Mr. J. Zilberberg, Oceanview 
Nursing Home, 315 Beach 
9th Street, Far Rockaway, 
NY 11691, 718-471-6000. 

Mr. Siegmundo Hirsch, Rock- 
ville Nursing Center, inc., 
41 Main Avenue, Rockville 
Centre, NY 11570, 516- 
536-7730. 

Ms. Beth Goldstein, Dumont 
Masonic Home, 676 Pelham 
Road, New Rochelle, NY 
10805, 914-632-9600. 


04/11/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/11/91. 


04/11/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


04/12/91. 


tinued 
{04/08/91 TO 04/12/91) 


04/11/91. 


Servives, 
Houston, TX 77081, 713- 
664-1084. 
Mr. Peten se ae Huntsville 
Memorial Hospital, 30001- 
45, 


04/12/91. 


04/12/91. 
04/12/91. 


04/12/91. 


Group d/b/a, Houston, TX 
77055, 713-468-4311. 
04/12/91. 


04/12/91. 


713-473-1771. 

Mr. H. Wayne Jones, Mary- 
view Medical Center, 3636 
High Street, Portsmouth, VA 
23707, 804-398-2200. 

Total Attestations 52 


04/11/91. 


[FR Doc. 91-9909 Filed 4-25-91; 8:45 am] 
BILLING CODE 4510-30-M 


Employment And Training 
Administration 


Wagner-Peyser Act Final Planning 
Allotments for Program Year (PY) 1991 


AGENCY: Employment and Training 
Administration, Labor. 





19380 


ACTION: Notice. 


SUMMARY: This notice announces the 


final planning allotments for Program 
Year (PY) 1991 (July 1, 1991, through 
June 30, 1992) for basic labor exchange 
activities provided under the Wagner- 
Peyser Act. 

FOR FURTHER INFORMATION CONTACT: 
Robert A. Schaerfl, Director, U.S. 
Employment Service, 200 Constitution 
Avenue, NW., room N-4470, 
Washington, DC 20210. Telephone (202) 
535-0157 (this is not a toll-free number). 
SUPPLEMENTARY INFORMATION: In 
accordance with section 6(b)(5) of the 
Wagner-Peyser Act, the Employment 
and Training Administration is 
publishing final planning allotments for 
each State for Program Year (PY) 1991 
(July 1, 1991, through June 30, 1992). 
Preliminary planning estimates were 
provided to each State on January 10, 
1991. The total amount of funds 
currently available for distribution is 
$805,117,000. Funds are distributed in 
accordance with formula criteria 
established in section 6({a) and (b) of the 
Wagner-Peyser Act. Civilian labor force 
(CLF) and unemployment data for 
Calendar Year 1990 are used in making 
the formula calculations. 


The Secretary of Labor set aside 3 
percent of the total available funds to 
assure that each State will have. 
sufficient resources to maintain 
statewide employment services, as 
required by section 6(b)(4) of the Act. In 
accordance with this provision, 
$23,593,149 is set aside for 
administrative formula allocation. These 
funds are included in the total planning 
allotment. The funds that are set aside 
are distributed in two steps to States 
which have lost in relative share of 
resources from the prior year. In Step 1, 
States which have a CLF below one 
million and are below the median CLF 
density are maintained at 100 percent of 
their relative share of prior year 
resources. The remainder is distributed 
in Step 2 to all other States losing in 
relative share from the prior year but 
which do not meet the size and density 
criteria for Step 1. The technical change 
introduced in PY 1990 remains in effect. 
The change redefined a “losing” State as 
one losing in relative share of total 
current available resources under the 
Wagner-Peyser Act base formula 
allocation as compared to its relative 
share of the prior year’s total allotment. 

Postage costs incurred by States 
during the conduct of employment 
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service (ES) activities are billed directly 
to the Department of Labor by the U.S. 
Postal Service. The total final planning 
allotment reflects $18,678,700, or 2.32 
percent of the total amount available, 
withheld from distribution to finance 
postage costs associated with the 
conduct of ES business. 

Differences between preliminary 
planning estimates and final planning 
allotments are caused by the use of a 
Calendar Year data base as opposed to 
the earlier data used for preliminary 
planning estimates. 

Ten percent of the total sums allotted 
to each State shall be reserved for use 
by the Governor to provide performance 
incentives for public ES offices; services 
for groups with special needs; and for 
the extra costs of exemplary models for 
delivering job services. 


Signed at Washington, DC, this 23rd day of 
April, 1991. 
Roberts T. Jones, 
Assistant Secretary of Labor. 


Appendix 
BILLING CODE 4510-30-4 
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ATTACHMENT 


U.S. DEPARTMENT OF LABOR--EMPLOYMENT AND TRAINING ADMINISTRATION 
FINAL PY 1991 WAGNER-PEYSER ALLOTMENTS TO STATES 


3% DISTRIBUTION TOTAL 


Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
District of Columbia 
Florida 
Georgia 
Hawaii 

Idaho 
Illinois 
Indiana 

lowa 

Kansas 
Kentucky 
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Rhode. Island 
South Carolina 
South Dakota 
Tennessee 
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1,688,268 

1,522,438 0 

Vermont 326 ,089 0 
Vir a 0 


j 0 
Washington 0 603 ,521 
West Virginia 5 ,473,59 796,746 Q 
Wisconsin 13,741,657 , 

Wyoming 3,710,187 540 ,062 0 4°250. 249 


FORMULA TOTAL 928, 341, 251, 593, 784,521,236 


cis | 1 38387 
Virgin Islands , , 
Indicta Postage 18,678,700 


NATIONAL TOTAL 781,523,851 10 , 341,660 13,251,489 23,593,149 805,117,000 


* - FUNDS ARE ALLOCATED TO THE oo uae aan WHOSE RELATIVE SHARE DECREASED FROM PY 1990 TO 
THE PY 1991 BASIC FORMULA AMOUNT AND WHICH HAVE A CIVILIAN LABOR FORCE (CLF) BELOW 
ONE MILLION AND ARE BELOW THE MEDIAN CLF DENSITY. THESE STATES ARE HELD HARMLESS AT 
100% OF THEIR PY 1990 RELATIVE SHARE. 


** - THE BALANCE OF THE 3% FUNDS ARE DISTRIBUTED TO THE REMAINING 26 STATES LOSING IN 
RELATIVE SHARE FROM PY 1990 TO THE PY 1991 TOTAL ALLOTMENT AMOUNT. 
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**k - HOLD HARMLESS PROVISIONS REQUIRED UNDER SECTION 6(B) OF THE WAGNER-PEYSER ACT, AS 
AMENDED, ARE MAINTAINED AT THE REVISED ALLOTMENT LEVEL. 


[FR Dec. 91-9937 Filed 4-25-91; 8:45 am] 
BILLING CODE 4510-30-C 
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Occupational Safety and Health 
Administration 


Oregon State Standards; Approval 


1. Background. Part 1953 of title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 

‘1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR part 1902. 
On December 28, 1972, notice was 
published in the Federal Register (37 FR 
28628) of the approval of the Oregon 
plan and the adoption of subpart D to 
part 1952 containing the decision. 

The Oregon plan provides for 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 
of the Act. Section 1953.20 provides that 
where any alteration in the Federal 
program could have an adverse impact 
on the at least as effective status of the 
State program, a program change 
supplement to a State plan shall be 
required. The Oregon plan also provides 
for the adoption of Federal standards as 
State standards by reference. 

In response to Federal standards 
changes, the State has submitted by 
letters dated January 16, 1990 and 
September 25, 1990, from John A. 
Pompei, Administrator, to James W. 
Lake, Regional Administrator, and 
incorporated as part of the plan, State 
amendments to Formaldehyde 
comparable to corrections and technical 
amendments to 29 CFR 1910.1048 
published in the Federal Register (54 FR 
29545) on July 13, 1989, and (54 FR 31765) 
on August 1, 1989; and the stays to the 
Hazard Communication section of the 
Formaldehyde standard, as published in 
the Federal Registers (53 FR 45080) on 
November 8, 1988; (53 FR 47188) on 
November 22, 1988; (54 FR 35639) on 
August 29, 1989; (54 FR 87531) on 
September 11, 1989; and (54 FR 43344) on 
October 24, 1989. The State's rules 
pertaining to Formaldehyde; Final Rule, 
Corrections and Technical Amendments 
and Adoption of Stays to the Hazard 
Communication Section contained in 
OAR 437-02-360(27}, were adopted by 
reference on March 2, 1990, and became 
effective on March 2, 1990, pursuant to 
ORS 654.025(2), ORS 656.726(3), and 


ORS 183.335, as ordered and transmitted 
under OR-OSHA Administrative Order 
6-1990 (perm). The corrections and 
technical amendments were first 
adopted by reference on an emergency 
basis by OR-OSHA Administrative 
Order 1-1990 (temp) on January 11, 1990 
and became effective on January 11, 
1990. The original State standard, 
Formaldehyde, received approval on 
January 13, 1989 (54 FR 1461). On 
January 25, 1990, the State mailed the 
notice of proposed amendment of rules 
to those on the Department of Insurance 
and Finance mailing list established 
pursuant to OAR 436-01-000 and to 
those on the Department's distribution 
mailing list as their interest appeared. 
No written comments or requests for a 
public hearing were received. 

The State submitted by letters dated 
July 18, 1989 and October 8, 1990, from 
John A. Pompei, Administrator, to James 
W. Lake, Regional Administrator, and 
incorporated as part of the plan, State 
standard amendments comparable to 29 
CFR 1910.120, Hazardous Waste 
Operation and Emergency Response, 
final rule, as published in the Federal 
Register (54 FR 9294) on March 6, 1989; 
and corrections published in the Federal 
Register (55 FR 14072) on April 13, 1990. 
The State’s rules pertaining to 
Hazardous Waste Operation and 
Emergency Response, contained in OAR 
437-02-100(17), were adopted by 
reference on July 14, 1989 and became 
effective on July 14, 1990 pursuant to 
ORS 654.025(2), ORS 656.726(3), and 
ORS 183.335, as ordered and transmitted 
under Oregon APD Administrative 
Order 12-1989. The corrections were 
adopted by reference on September 28, 
1990, and became effective on October 
1, 1990, as ordered and transmitted 
under OR-OSHA Administrative Order 
22-1990. On June 20, 1989, and August 
22, 1990, the State mailed the notices of 
proposed amendment of rules to those 
on the Department of Insurance and 
Finance mailing list established 
pursuant to OAR 436-01-000 and to 
those on the Department's distribution 
mailing list as their interest appeared. 
No written comments or requests for a 
public hearing were received. 

Although Oregon adopted the 
hazardous waste operations standard by 
reference, it also included an Oregon- 
initiated rule at OAR 437-02-101 which 
provided for a different effective date 
and some different start-up dates. 
However, the State presented 
compelling reasons on the need for later 
dates, and all of these dates have now 
passed. 

In response to Federal standards 
changes, the State has submitted by 
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letters dated July 5, 1990, and September 
26, 1990, from John A. Pompei, 
Administrator, to James W. Lake, 
Regional Administrator, and 
incorporated as part of the plan, 
amendments to OAR 437-02-360(20), 
comparable to 29 CFR 1910.1025, Lead, 
as published in the Federal Register (55 
FR 3166) on January 30, 1990, amended 
in the Federal Register (55 FR 4998) on 
February 13, 1990, and modified per 
OSHA Instruction CPL 2-2.47 published 
by the Office of Health Compliance 
Assistance, OSHA, on July 10, 1990. The 
State’s rules pertaining to Lead 
contained in OAR 437-02-360(20), were 
adopted by reference on June 28, 1990 
and became effective on August 1, 1990 
pursuant to ORS 654.025(2), ORS 
656.726(3) and ORS 183.335 as ordered 
and transmitted under OR-OSHA 
Administrative Order 14-1990. 
Additional changes to the Lead final 
rule, appendix B, in response to OSHA 
Instruction CPL 2-2.47 were adopted and 
became effective on the same day, 
September 18, 1990. They were 
transmitted under OR-OSHA 
Administrative Order 20-1990. On May 
15 and August 27, 1990, the State mailed 
the proposed amendments of rules 
pertaining to Lead to those on the 
Department of Insurance and Finance 
mailing list, established pursuant to 
OAR 436-01-000, and to those on the 
Department's distribution list as their 
interest appeared. No written comments 
or requests for a public hearing were 
received. 
The State submitted by letter dated 
April 16, 1990, from John A. Pompei, 
Director, to James W. Lake, Regional 
Administrator, and incorporated as part 
of the plan, State standards 
amendments comparable to 29 CFR 1926 
subpart P, Excavations, as published in 
the Federal Register (54 FR 45959) on 
October 31, 1989 and comparable to 29 
CFR 1926 subpart Q, Concrete and 
Masonry Construction, as published in 
the Federal Register (54 FR 22612) on 
October 5, 1989. The Oregon standards 
are contained in OAR 437, Division 3, 
subdivisions P and Q. The amendments 
were adopted by reference March 30, 
1990, and became effective on 
September 1, 1990, pursuant to ORS 
654.025(2), ORS 656.726(3), and ORS 
183.335, as ordered and transmitted 
under OR-OSHA Administrative Order 
8-1990. The Administrative Order 
adopted the completely revised Federal 
Excavation Standard by reference, and 
also included a State-initiated 
amendment which deleted 29 CFR 
1926.651(b)(2); notification of utilities. 
Other Oregon State codes, OAR 860-24— 
006 and -007, and ORS 757.541 through 
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ORS 755.571, require utility companies 
to be notified prior to opening an 
excavation. The Administrative Order 
also adopted by reference editorial 
amendments to subdivision Q, Concrete 
and Masonry Construction. On February 
15, 1996, the State mailed the proposed 
Amendment of Rules to those on the 

- Department of Insurance and Finance 
mailing list established pursuant to OAR 
436-01-000 and to those on the 
Department's distribution list as their 
interest appeared. No written comments 
or requests for a public hearing were 
received. 

The State has submitted by letters 
dated February 13, 1985 from William J. 
Brown to James W. Lake and 
incorporated as part of the plan, State 
initiated amendments to recodify and 
amend State standards comparable to 29 
CFR 1910, subpart P as published in the 
Federal Register at 36 FR 10652 dated 
May 29, 1971. These State standards 
which were originally contained in OAR 
437, Chapters 6 and 12, received OSHA 
approval and notice to that effect was 
published in the Federal Register at 40 
FR 36818 dated August 22, 1975. Both of 
the State amendments were adopted on 
December 12, 1984 with an effective date 
of January 1, 1985 after the notices of 
proposed amendment of rules were 
mailed to those on the Workers’ 
Compensation Department mailing list 
established pursuant to OAR 436-90-505 
on November 1, 1984 and to those on the 
Department's distribution list as their 
interest appeared. Both of these actions 
failed to elicit requests for hearings. 

As part of the amendments, OAR 437, 
chapter 6, Hand Tools and Hand Held 
Power-Driven Tools, is recodified as 
OAR 437, Division 65, Hand Tools, 
Portable Power Tools and Equipment 
and Power Lawnmowers; also, OAR 437, 
Chapter 12, Powder-Actuated Tools and 
Fastening Systems, is recodified without 
change of title as OAR 437, Division 93. 
Additionally, the State is allowing 
certain pneumatic staplers to be used 
without a safety device if suitable eye 
protection is worn, which is consistent 
with OSHA's general standard on 
personal protective equipment at 29 CFR 
1910.132(a). The State has also removed 
itself as an approving authority for 
powder-actuated tools and fastening 
systems. 

The State submitted by letter dated 
January 26, 1990, from John A. Pompei, 
Director, to James W. Lake, Regional 
Administrator and incorporated as part 
of the plan, State standards 
amendments comparable to 29 CFR 
1910.147, Control of Hazardous Energy 
Sources (Lockout/Tagout), as published 
in the Federal Register (54 FR 36687) on 


September 1, 1989, and subsequent 
amendment, change of effective date (54 
FR 46610) dated November 6, 1989. The 
Oregon Control of Hazardous Energy 
Sources (Lockout/Tagout) Standard is 
contained in OAR 437-02-140(7). The 
amendment was adopted and became 
effective on March 1, 1990, pursuant to 
OAR 654.025(2), ORS 656.726(3), and 
ORS 183.335, as ordered and transmitted 
under OR-OSHA Administrative Order 
2-1990. The Administrative Order 
adopted the Federal rules on Control of 
Hazardous Energy Sources (Lockout/ 
Tagout) by reference, with the exception 
of 29 CFR 1910.147(f}(3), Group Lockout 
or Tagout, in accordance with Oregon's 
longstanding position prohibiting the 
practice. (The State’s original-1974-75 
rules on lockout/tagout in pulp, paper 
and paperboard mills did not allow 
group lockout or tagout, and were 
approved by OSHA). The State, 
however, has indicated that it is willing 
to grant variance requests for group 
lockout or tagout if certain conditions 
are met, and has already granted two 
such variances. Also included are State- 
initiated amendments which make the 
rules applicable to all employers (as 
required by the Oregon Safe 
Employment Act), and require that 
“each person’s lock shall have either a 
key or combination unique to that 
device.” OSHA considers this latter 
requirement to be a minor difference. On 
January 9, 1990, the State mailed the 
proposed Amendment of Rules to those 
on the Department of Insurance and 
Finance mailing list established 
pursuant to OAR 436-01-000 and to 
those on the Department's distribution 
list as their interest appeared. No 
written comments or requests for a 
public hearing were received. 

In response to Federal standards 
changes, the State has submitted by 
letter dated May 3, 1989 from John A. 
Pompei, Administrator, to James W. — 
Lake, Regional Administrator, and 
incorporated as part of the plan, State 
standard améndments comparable to 29 
CFR 1926.550(g), Crane or Derrick 
Suspended Personnel Platforms, final 
rule, as published in the Federal Register 
(53 FR 29139) on August 2, 1988. 
Subsequently, by letter dated September 
13, 1989 from John Pompei, 
Administrator, to James W. Lake, 
Regional Administrator, the same 
amendments were resubmitted as 
permanent standards. The State’s 
temporary rules pertaining to Crane or 
Derrick Suspended Personnel Platforms 
were contained in OAR 4937, Division 3. 
They were adopted by reference on an 
emergency basis on March 31, 1989 and 
became effective May 1, 1989 pursuant 
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to ORS 654.025(2), ORS 656.726(3), and 
ORS 183.335, as ordered and transmitted 
under Oregon APD Administrative 
Order 5—1989. Concurrently, State rules 
contained in Division 83, Construction, 
were repealed by the same 
Administrative Order. Subsequently, the 
State adopted by reference and effective 
July 7, 1989, permanent rules for Crane 
or Derrick Suspended Personnel 
Platforms pursuant to ORS 654.025(2), 
ORS 656.726(3), and ORS 183.335, as 
ordered and transmitted under Oregon 
APD Administrative Order 8-1989. The 
State also added to this standard an 
Oregon-initiated rule at OAR 437-03- 
080, which requires the employer to 
provide a wind velocity device which 
will give a visible or audible alarm to 
the crane operator at a predetermined 
wind velocity. This rule was previously 
approved by OSHA on March 18, 1983 
(48 FR 11536). On April 18, 1989, the 
State mailed the notice of emergency 
adoption of rules and the proposed 
permanent amendment of rules to those 
on the Department of Insurance and 
Finance mailing list, established 
pursuant to OAR 436-01-000 and to 
those on the Department's distribution 
list as their interest appeared. A public 
hearing was not held for the emergency 
adoption of the State’s rules. On Apri! 
26, 1989 and May 5, 1989, the State 
mailed the notice of the proposed 
permanent amendment of rules to those 
on the Department of Insurance and 
Finance mailing list as their interest 
appeared. The State’s notifications 
failed to elicit a request for public 
hearing. 

2. Decision. Having reviewed the 
State submissions in comparison with 
the Federal standards, it has been 
determined that the State standard 
amendments for Formaldehyde; 
Hazardous Waste; Lead; and, Concrete 
and Masonry Construction are identical 
to the Federal standard amendments 
and that the State’s standard 
amendments for Lockout/Tagout and 
Crane or Derrick Suspended Personnel 
Platforms are at least as effective as the 
comparable Federal standard 
amendments, as required by section 
18(c)(2) of the Act. OSHA has also 
determined that the differences between 
the State and Federal standard 
amendments for Excavations and 
Powder-actuated Tools are minimal and 
that the standard amendments are thus 
substantially identical. OSHA therefore 
approves these standards; however, the 
right to reconsider this approval for the 
State standard amendments for 
Lockout/Tagout, Crane or Derrick 
Suspended Personnel Platforms, 
Excavations and Powder-actuated Tools 





is reserved should substantial objections 
be submitted to the Assistant Secretary. 

3. Location of Supplement for 
Inspection and Copying. A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during normal business hours. at 
the following iocations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, 1111 
Third Avenue, suite 715, Seattle, 


Office of State Programs, Occupational 
Safety and Health Administration, room 
N-3476, 200 Constitution Avenue, NW., 
Washington, DC 20210. 

4. Public Participation. Under 29:CFR 
1953.2(c), the Assistant ee may 
prescribe alternative 
expedite the review process or for we 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplement to the 
Oregon State Plan as a proposed change 
and making the Regional 

Administrator's coma effective upon 
publication for the following reason: 

1. The standards are as effective as to 
bi Federal standards which were: 
promulgated in accordance with Federal 
law including meeting requirements for 
public participation. 

2. The standard amendments were 
adopted in accordance with the 
procedural requirements of State law 
which included opportunity for public 
comments and further public 
participation would be-repetitious. 

This decision is effective April 26, 
1991. 

(Sec. 18, Pub. L. 91-596, 84 Stat. 6108 (29 
U.S.C. 667)) 


Signed at Seattle, Washington, this 5th day 
of November, 1990. 
James W. Lake, 
Regional Administrator. 
[FR Doc: 91-9908 Filed 4-25-91; 8:45 am] 
BILLING CODE 4510-26- 


Vermont State Standards; Approval 


1. Background. Part 1953 of title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called*the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary), (29 CFR 1953.4), will review 


and approve standards promulgated 
pursuant to a State Plan, which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR part 1902. 
On October 16, 1973, notice was 
published in the Federal Register (38 FR 
28658) of the approval of the Vermont 
State Plan and the adoption of subpart U 
to part 1952 containing the decision. 

The Vermont State Plan provides for 
the adoption of Federal standards as 
State standards after: 

a. Publishing for two (2) successive 
weeks, in three (3) newspapers having 
general circulation in the center, 
northern and southern parts of the State, 
an intent to amend the State Plan by 
adopting the standard(s). 

b. Review of standards by the 
Interagency Committee on 
Administrative Rules, State of Vermont. 

c. Approval by the Legislative 
Committee on Administrative Rules, 
State of Vermont. 

d. Filing in the Office of the Secretary 
of State, State of Vermont. 

e. The Secretary of State publishing, 
not less than quarterly, a bulletin of all 
standard(s) adopted by the State. 

The Vermont State plan provides for 
the adoption of State standards which 
are at least as effective as comparable 
Federal standards promulgated under 
section 6 of the Act. By letters dated 
January 4, 1990, March 14,1990, and 
November 26, 1990 from Jeanne Van 
Viandren, Commissioner, Vermont 
Department of Labor and Industry, to 
John B. Miles, Jr., Regional 
Administrator, and incorporated as part 
of the plan, the State submitted updated 
State standards identical to 29 CFR 
parts 1910; 1915; 1917; 1918; 1926; and 
1928 and subsequent amendments 
theretc, as described below: 

(1) Revisions to 29 CFR 1910.106 
Hazardous Materials; Attendant 
Exemption and Latch-Open Devices, 


Flammable and Combustible Liquids (47 


FR 39164, dated 9/7/82. 

(2) Amendment to 29 CFR 1910.177, 
Servicing of Single Piece and Multi-Piece 
Rim Wheels; final rule (49 FR 4350, 
dated 2/3/84). 

(3) Amendment to 29 CFR 1910:243, 
Power Lawnmowers; final rule (50 FR 
4649, dated 2/1/85). 

(4) Amendment to 29 CFR 1910.145, 
Specifications for Accident Prevention 
Signs and Tags, final rule (51 FR 33260, 
dated 9/19/88). 

(5) Revision to 29 CFR 1926.400, 
Electrical Standards for Construction; 
final rule, Subpart K-Electrical (51 FR 
25318, dated 7/11/86). 

(6) Revision to 29.CFR 1910.1200, 
Hazard Communication; final rule (52 
FR 31877, dated 8/24/87). 
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(7) Revision to 29:CFR 1915.99, 
Occupational Safety and Health 
Standards for Shipyard Employment, 
Hazard Communication (52 FR 31876, 
dated 8/24/87). 

(8) Revision to 29 CFR 1917.28, Marine 
Terminals, Hazard Communication (52 
FR 31676, dated 8/ 24/87). 

(9) Revision to. 29 CFR 1918.90, Safety 
and Health Regulations for Longshoring, 
Hazard Communication (52 FR 31876, 
dated 8/24/87). 

(10) Revision to 29 CFR 1928.21, 
Occupational Safety and Health 
Standards for Agriculture, Hazard 
Communication (52 FR 31876 dated 8/ 
24/87). 

(11) Revision to 29 CFR 1926.59, Safety 
and Health Regulations for 
Construction, Hazard Communication 
(52 FR 31876, dated 8/24/87). 

(12) Amendment to 29 CFR 1910.1028, 
Occupational Exposure to Benzene; final ' 
rule (52 FR 34562, dated 9/11/87). 

(13), Revision to 29 CFR 1910.1048 
Occupational Exposure to 
Formaldehyde; final rule, subpart Z, 
Formaldehyde (52 FR 46291, dated 12/4/ 
87). 

(14) Amendment to 29 CFR 1910.1047, 
Occupational Exposure to Ethylene 
Oxide; final rule (53 FR 11437, dated 4/ 
6/88). 

(15) Correction and Revision to 29 
CFR 1910.120, Hazardous Waste 
Operations and Emergency Response; 
final rule (54 FR 9317, dated 3/6/89 and 
55 FR 14073, dated 4/13/90). 

(16) Amendment to 29 CFR 1910.1000, 
Air Contaminants; final rule (54 FR 2920, 
dated 1/19/89). 

2. Decision. Having reviewed the 
State submission in comparison with the 
Federal standards, it has been 
determined that the State standards are 
identical to the Federal standards and 
accordingly are approved. 

3. Location of Supplement for 
Inspection and Copying. A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during normal business hours at 
the following locations: Office of the 
Regional Administrator, 133 Portland 
Street, Boston, Massachusetts 02114; 
Office of the Commissioner, State of 
Vermont, Department of Labor and 
Industry, 120 State Street, Montpelier, 
Vermont 05602; and the Office of State 
Programs, 200 Constitution Avenue, 
NW.., room N3700, Washington, DC 
20210. 

4. Public participation. Under 29 CFR 
1953.2(c),. the Assistant Secretary may 
prescribe alternative procedures to 
expedite the review process or for other 
good cause'which may be consistent 
with applicable laws. The Assistant 
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Secretary finds that good cause exists 
for not publishing the supplements to the 
Vermont State Plan as proposed 
changes and making the Regional 
Administrator's approval effective upon 
publication for the following reason: 

1. The Standards were adopted in 
accordance with the procedural 
requirements of the State Law which 
included public comment, and further 
public participation would be 
repetitious. 

This decision is effective November 
30, 1990. 

(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29 
U.S.C. 667). 

Signed at Boston, Massachusetts, this 28th 

day of February, 1991. 

John B. Miles, Jr., 

Regional Administrator. 

[FR Doc. 91-9910 Filed 4-25-91; 8:45 am] 
BILLING CODE 4510-26-M 


NATIONAL COMMISSION ON 
RESPONSIBILITIES FOR FINANCING 
POSTSECONDARY EDUCATION 


Meeting Announcement 


AGENCY: The National Commission on 
Responsibilities for Financing 
Postsecondary Education. 


ACTION: Notice of meeting. 


DATES: Monday, May 6, 1991—8:30 a.m. 


to 3:00 p.m. 

ADDRESSES: J.W. Marriott Hotel 
(Longworth Room), 1331 Pennsylvania 
Avenue, NW., Washington, DC 20004, 
202-393-2000. 

FOR FURTHER INFORMATION CONTACT: 
Peter Smith, Executive Director, 202- 
632-0546. 

TYPE OF MEETING: Open. 

Peter Smith, 

Executive Director. 

[FR Doc. 91-9873 Filed 4-25-91; 8:45 am] _ 
BILLING CODE 6820-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Design Arts Advisory Panel; Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that a meeting of the 
Design Arts Advisory Panel (Design 
Advancement Project Grants for 
Individuals, Design Innovation; USA 
Fellowships Section) to the National 
Council on the Arts will be held on May 
15-16, 1991 from 9 a.m.-7 p.m. and May 
17 from 9 a.m.-4 p.m. in room M-14 at 


the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public on May 17 from 3 p.m.—4 
p.m. The topic will be policy discussion. 

The remaining portions of this meeting 
on May 15-16 from 9 a.m.-7 p.m. and 
May 17 from 9 a.m.-3 p.m. are for the 
purpose of Panel review, discussion, 
evaluation,and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of March 
5, 1991, these sessions will be closed to 
the public pursuant to subsection (c)(4), 
(6) and (9)(B) of section 552b of title 5, 
United States Code. 

Any interested persons may attend, as 
observers, meetings, or portions thereof, 
of advisory panels which are open to the 
public. 

Members of the public attending an 
open session of a meeting will be 
permitted to participate in the panel's 
discussions at the discretion of the 
chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman's 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 
Committee Management Officer, 
National Endowment for the Arts, 
Washington, DC 20506,or call (202) 682- 
5433. 


Dated: April 22, 1991. 
Martha Y. Jones, 
Acting Director, Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 91-9854 Filed 4~25-91; 8:45 am] 
BILLING CODE 7537-01-M 


Theater Advisory Panel; Meeting 


Pursuant to'section 10(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that a meeting of the 
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Theater Advisory Panel (Fellowships to 
Individuals/Solo Performance Theater 
Artists Section) to the National Council 
on the Arts will be held on May 15-16, 
1991 from 9:30 a.m.-6 p.m. in room 730 at 
the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506. 

Portions of this meeting will be open 
to the public on May 15 from 9:30 a.m- 
10:30 a.m. and on May 16 from 4:30 p.m.— 
6 p.m. The topics will be opening 
remarks, explanation of application 
review criteria, policy and FY 92 
guidelines discussion. 

The remaining portions of this meeting 
on May 15 from 10:30 a.m.—6 p.m. and 
May 16 from 9:30 a.m.—4:30 p.m. are for 
the purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given in 
confidence to the agency by grant 
applicants. 

In accordance with the determination 
of the Chairman of March 5, 1991, these 
sessions will be closed to the public 
pursuant to subsection (c)(4), (6) and 
(9)(B) of section 552b of title 5, United 
States Code. 

Any interested persons may attend, as 
observers, meetings, or portions thereof, 
of advisory panels which are open to the 
public. 

Members of the public attending an 
open session of a meeting will be 
permitted to participate in the panel's 
discussions at the discretion of the 
chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman’s 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance. 

If you need special accomodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20566, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 
Committee Management Officer, 
National Endowment for the Arts, 
Washington, DC 20506, or call (202) 682- 
5433. 





Dated: April.22, 1991. 
Martha Y. Jones, 
Acting Director, Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 91-9855 Filed 4-25-91;.8:45 am] 
BILLING CODE 7537-01-M 


AGENCY: Nuclear Regulatory 
Commission. 

action: Notice of the Office of 
Management and Budget review of 
information collection. 


SUMMARY: The NRC has recently 
submitted to the Office of Management 
and Budget (OMB) for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

1. Type of submission, new, revision, 
or extension: Revised. 

2. Title. of the information.collection: 
10 CFR 73.56, Personnel Access 
Requirements for Nuclear Power Plants. 

3. The form number if applicable: Not 
applicable. 

4. How often the collection is 

required: There is: a one-time submittal 
to update the Physical Security Plan and 
to confirm compliance with the 
regulatory guide or to alternative 
measures. Licensees will then.collect 
information on an as needed basis. 
Records shall be maintained of access 
authorization approval for the duration 
of the authorization plus 5 years, records 
of denial for 5 years, and records of the 
results of audits, resolution of audit 
findings, and corrective actions for 3 


years. 

5. Who will be required or asked to 
report: All licensees authorized to 
operate a nuclear power reactor 
pursuant to 10 CFR 50.22, 

6. An estimate of the number of 
respondents: 122 licensees. 

7. An estimate of the total numbers: of 
hours needed to complete the 
requirements or request: There will be a 
one-time burden the first year of 49,280 
hours and a recurring annual burden of 
19,656 hours. 

8. The average burden per respondent: 
The average licensee will have a-one- 
time burden of 404 hours the first year 
and an annual incremental burden: of 
161 hours. 

9. An indication of whether section 
3504(h),. Public Law 96-511 applies: 
Applicable. 


10. Abstract: The Nuclear 
Commission (NRC) is amending its . 
regulations to require an access 
authorization program for individuals 
requiring unescorted access to protected 
and vital areas at nuclear power plants. 
Licensees currently have. programs for 
granting unescorted access to nuclear 
power plants as part of their Physical 
Security Plans which are part of their 
license conditions. An access 
authorizaiton program consists. of: a 
background investigation, psychological 
assessment, and behavioral observation. 
The rule will require licensees. to submit 
changes to their Physical Security Plans 
to the NRC, to maintain records of 
individual access. authorization approval 
and disapproval and to perform audits. 

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street, NW. Lower Level, Washington, 
DC 20555. 

Comments and. questions can be 
directed by mail to the OMB reviewer: 
Ronald Minsk, Office of Information and 
Regulatory Affairs, (3150-0002), NEOB- 
3019, Office of Management and: Budget, 
Washington, DC 20503. Comments can 
also be submitted by telephone at (202) 
395-3019, The NRC Clearance Officer is 
Brenda Jo. Shelton, (301) 492-8132. 

Dated at Bethesda, Maryland this 17th day 
of April, 1991. 

For the Nuclear Regulatory Commission. 
Patricia G. Norry, 

Designated Senior Official for Information 
Resources Management. 
[FR Doc. 91-9684 Filed 4-25-91; 8:45 am] 


_ BILLING CODE 7590-01-M 


Advisory Committee-‘on Reactor 
Safeguards; Agenda 


In accordance with the purposes of 
sections 29 and.162b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b), the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on May 
8-11, 1991, in room P-110, 7920. Norfolk 
Avenue, Bethesda, Maryland. Notice of 
this meeting was published in the 
Federal Register on March 20, 1991. 


Wednesday, May 8, 1991, Room P-110, 7920 
Norfolk Avenue, Bethesda, Md. 

2:00 p.m.-2:15 p.m.: Opening tinsoitty by 
ACRS Chairman (Open}—The ACRS 
Chairman will make opening remarks:and 
comment briefly regarding items of current 
interest. 

2:15 p.m.-6:00 p.m.:. Containment Design 
Criteria for Future Nuclear Power Plants 
(Open}—The members will continue their 
discussion regarding a proposed report to the 
NRC on containment design criteria to 
accommodate:severe accidents in nuclear 
power plants. 
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Thursday, May 9, 1891 


8:30 a:n.-10:00 a.m.: Reactor Operating 
Experience (Open}—The Committee will be 
briefed by representatives of the:NRC staff — 

the recent steam generator tube 
failure at the Mihama:nuclear plant in Japan 
and similar events in U.S. nuclear power 
plants. 

10:15 a.m.-11:30 a.m.: Meeting with 


discussions with the NRR Director rega’ 

items of mutual interest including the status 
of implementation of lessons learned from the 
NRC Regulatory Impact Survey, and NRR 
plans to review technical policy issues 
applicable:to advanced nuclear reactor plant 
designs including the scope of design detail 
for these 

11:30 a.m.—12:15 p.m.: Future ACRS: 
Activites (Open)—The Committee will 
discuss anticipated ACRS subcommittee 
activities and items proposed for 
consideration by the full Committee. 

1:15 p.m.-2:45 p.m.: Fitness for Duty 
Requirements (Open)—The members will 
meet with representatives of the NRC staff to 
discuss the proposed final rule on Fitness for 
Duty Requirements for Licensed:O>erators 
(10 CFR part 55): Representatives of the 
nuclear industry will participate, as 
appropriate. 

3:00 p.m.-4:00 p.m.: Reactor Pressure 
Vessel Integrity (Open/Closed}—A briefing 
by and discussion with representatives of the 
NRC staff will be held regarding 
and procedures for annealing of reactor 
pressure vessels in the USSR. 

Portions of this session will be closed as 
necessary to discuss information provided in 
confidence by a foreign source. 

4:00 p.m.-8:00 p.m:: Containment Leak Rate 
Testing (Open)—The ommittee will review 
the proposed NRC final rule and a related 
regulatory guide on testing of containment 
leak rates in nuclear power plants (10:CFR 
Part 50, Appendix J). Representatives of the 
NRC staff and the nuclear industry will 
participate, as appropriate. 


Friday, May 10, 1991 


8:30 a.m.-9:30 a.m.: Emergency Response 
Data System (Open)—The Committee wiil 
review the proposed NRC final rule regarding 
the Emergency Response Data System. 

ves.of the NRC staff and the 
nuclear industry will participate, as 
appropriate: 

9:30 a.m.-10:45 a.m.: Documentation of 
NRC Thermal-Hydraulic Computer Codes 
(Open}—A briefing by and discussion with 
representatives of the NRC staff will be held 
on policies and practices regarding 
documentation of computer codes used in the 
regulatory process. 

11:09 a.m.-12:00 Noon: Radiobiological 
Effects (Open)—A briefing by and discussion 
with representatives of the NRC staff willbe 
held regarding a recent report of a high 
incidence of leukemia among workers at the 
Oak Ridge National Laboratory. 

1:00 p.m:-2:00 p:m.: NRC Safety Research 
Program (Open)—The members: of the 
Committee will discuss the 
and nature of an ACRS report to the 
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Commission on the NRC safety research 
program. and budget. 

2:00 p.m.-3:00 p.m.: Regulatory Practices 
and Procedures (Open}—The members. will 
discuss proposed ACRS comments/ 
recommendations the manner.in 
which probabilistic risk assessment is being 
used in the regulatory process. 

¥15 p.m.-6:00 p.m.: Preparation of ACRS 
Reports (Open)—The Committee wilf discuss. 
proposed reports to the NRC regarding 
considered during this meeting; 
Saturday, May 11, 1991 


&30 a.m-9:06 a.m: ACRS Practices ard 
Procedures (Open}—The members wilt 
review a proposed revisiowof the ACRS 
Bylaws. 


matters 


9:00 a.m.-9:45 a.m.: Appointment of New 
Committee Members 
wilt discuss the qualifications of candidates 
proposed for consideratiom as-members of the 
Committee. 

This session will be closed te discuss 
information of a personal nature the 
disclosure of whicl would constitute a 
clearly unwarranted invasion of personal 
privacy. 

9:45 a.m.—10:15 a.m.: ACRS. Subcommittee 
Activities (OpenJ—The members will hear 
and discuss the reports of subcommittees 
regarding activities of eee ACRS 
subeommittee chairmen and members, 
including the March 26-28, 1991 meeting of 
the Nuclear Power Plant Aging Research 
Review Group attended by ACRS members 
and the May ,.1904 meeting of the ACRS 
Planning and Procedures. subcommittee. 

10:30 a.m.—12:3@ p.m.: Preparation. ef ACRS 
Reports to the NRC(Open}—The Committee 
will continue discussior of praposed 


items considered. during this: meeting and 
items. which were.not completed: at previous. 
meetings as. time and availablity. of 
information. permit. 

Procedures for the conduct of and 
participation.in ACRS. meetings: were 
published im the Federak Register on. 
October 2, 1990 (5&FR 40249), In 
accordance with these procedures, oral 
or written statements may be presented 
by memebrs of the public, recordings: 


will be permitted only during those-open: 


portions of the meeting when a 
transcript is. being. kept, and. questions 
may be asked only by members of the 
Committee, its consultants, and staff. 
Persons desiring to make oral 
statements shoufd notify the ACRS 
Executive Director as far im advance as: 
practicable so that a riate 

ts carr be made‘to allow the 
necessary time during the meeting-for: 
such statements. Use of still, mation 
picture and television cameras during 
this meeting may be: limited to selected 
portions of the meeting as determined. 
by the Chairman. Information regarding 
the time to be set aside for this purpose 


may be obtained by a prepaid'telephone 
call to the ACRS Executive Direetor; Mr: 
Raymond. Fraley,. prior. ta the # meeling 
In view of the pasaibility. that the 
schedule for ACRS meetings may be 
adjusted by the Chairmarr as necessary: 
to facilitate the conduct of the meeting; 
persons. to attend should check 
with the ACRS Executive Director if 
such rescheduling would result in major 
inconvenience. 

T have determined in accordance with 
Subsection 10fd} Public Law 92-463 that 
it is necessary to close portions of this 
meeting noted above the discuss 
information the release af which 
represent an unwarranted invasion. of 
personal privacy (5 U-S.C. 552b{c)(6)) 
and to discuss information provided in 
confidence by a foreign source (5 U:S.C. 


regarding topics 
to be discussed, whether the meeting 


has been cancelled‘or rescheduled, the 
Chairman's rating on requests for the 
opportunity to present oral statements 
and the time alfoted’can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (teleptrone 301/492-8049), 
betweerr & a.m. and &30'p.m: 

Dated: Apsil 22, 1991. 
John C. Hoyle, 
Advisory Committee Management Officer. 
[FR Doc. 91-9887 Filed. 4-25-01;-8:45 am} 
BILLING CODE 7500-01-M 


Commission (NRC) is increasing, 
membership on its Advisory Committee 
on Medical uses of Isotapes (ACMUT] 
and is: inviting nominations of qulified 
individuals, from public interest groups, 
to serve as a Consumer representative. 
DATES: Date for receipt of nominations 
expires June 25, 1991. 

ADDRESSES: Submit neminations to: 
Secretary of the Commission, ATEN: 
Advisory Committee Management 
Officer, U.S. Nuclear 

Commission, Washington, DC. 20656.. 
FOR FURTHER INFORMATION CONTACT: 
Larry W. Camper, Office of Nuclear 
Material Safety and Safeguards, 
Mailstop 6-H-3,. U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-3417, 
SUPPLEMENTARY INFORMATION: The 
ACMUI advises NRC on policy and 


technical issues that arise in regulating 
the medical use of byproduct materiaf 
for diagnosis and therapy. 
Responsibilities include providing 
guidanee and comments on changes in 
NRC rules, regulations; and guides 
concerning medical use; evaluating 
certain non-routine uses of byproduct 
material for medical use; and providing 
technical assistance in licensing, 
inspection, and enforcement cases. 


Committee members possess the, 
medical and'technical specialty skills 
needed to address evolving issues. The 
ACMUI currently consists of two 
physician specialists in therapeutic 
radiology; four physician specialists in 
nuclear medicine, with backgrounds in 
pathology, radiology, internal medicine, 
and nuclear cardiology; one nuclear 
medicine technologist: a 
radiopharmacist; and two specialists in 
medical physics. Because NRC is now 
examining issues such ae quality 
assurance and training and experience 
criteria, it is appropriate to. expand the: 
ACMUTIs experience base to include 
new. members who not only are- 
technically qualified, but who also can 
represent patients’ interests or have 
experience, from the perspective of the 
States, on the regulation of radioactive 
material for medical use. 

A previous Federal Register notice (55 
FR 52912, 12/24/90} solicited 
nominations. of persons to fil three: 
openings: on the ACMUI, one-of which 
was for an individual qualified to 
address patients’ rights and.care. No 
nominations were received for such-an 
individual. 

NRC.is again soliciting nominations of 
an individual qualified to address. 
patients’ rights and care, to serve as a. 
consumer representative on the ACMUI. 
Persons who can provide perspectives. 
from organizations-on patients’ rights 
and care are encouraged to-apply. 

Committee members: will serve a 2- 
year term, with possible reappointment. 

Nominations must include a resume 
describing: the educational and 
professional qualifications. of the 
nominee, and provide the nominee's 
current address and telephone number. 

Nominees must be United States 
citizens and be able to. devote. 
approximately 80 hours per year to 
committee business. Members will be 
compensated and reimbursed for travel 
(including per diem in lieu of 
subsistence), secretarial, and 
correspondence expenses: 

Dated at Washington, D€-this 22nd-day-af 
April 1991. 
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For The Nuclear Regulatory Commission. 
John C. Hoyle, 
Management Officer, Office of the Secretary 
of the Commission. 
[FR Doc. 91-9886 Filed 4-25-91; 8:45 am] 
BILLING CODE 7590-01-M 


Commonwealth Edison Co.: 
Withdrawal of Application for 
Amendments to Facility Operating 
Licenses 


[Docket Nos. 50-295 and 50-304] 


The United States Nuclear Regulatory 
Commission (the Commission) has 
granted a request from Commonwealth 
Edison Company (the licensee) to 
withdraw its. September 28, 1988, 
application for proposed amendments to 
Facility Operating License Nos. DPR-39 
and DPR-48 for the Zion Nuclear Power 
Station, Units 1 and 2, located in Lake 
County, Illinois. 


The proposed amendments would 
modify Technical Specification Section 
4.2.1.F.1 (Boric Acid System) to clarify 
the testing requirements for the heat 
trace which protects piping from the 
Boric Acid Tanks to the Charging Pump 
suction lines. 


The Commission had previously 
issued a Notice of Consideration of 
Issuance of Amendments published in 
the Federal Register on December 30, 
1988 (53 FR 53092). However, by letter 
dated April 2, 1991, the licensee 
withdrew the application for the 
proposed change. 


For further details with respect to this 
action, see the application for 
amendments dated September 28, 1988, 
and the licensee's letter dated April 2, 
1991, which withdrew the application for 
license amendments. These documents 
are available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, NW., 
Washington, DC., and the Waukegan 
Public Library, 128 N. County Street, 
Waukegan, Illinois 60085. 


Dated at Rockville, Maryland, this 16th day 
of April 1991. 


For the Nuclear Regulatory Commission. 


John B. Hickman, 


Project Manager, Project Directorate III-2, 
Division of Reactor Projects—IlI/IV/V, 
Office of Nuclear Reactor Regulation. 


[FR Doc. 91-9885 Filed 4-25-91; 8:45 am] 


BILLING CODE 7590-01-M 


_ OFFICE OF PERSONNEL 


MANAGEMENT 


Federal Law Enforcement and 
Protective Occupations 


AGENCY: U.S. Office of Personnel 
Management. 

ACTION: Notice; extension of comment 
period. 


SUMMARY: The Office of Personnel 
Management (OPM) published a notice 
on April 5, 1991 (56 FR 14142), inviting 
preliminary written comments and 
recommendations on the procedures to 
be employed and the issues to be 
addressed by OPM in considering the 
establishment of a special position 
classification and pay system (or 
systems) for law enforcement and 
protective occupations in the Federal 
Government. This notice extends the 
comment period to May 10, 1991. This 
will not be the only opportunity to 
submit views and to. consult on 
substantive issues. The notice of April 5, 
1991, was intended to give only a 
preliminary indication of the important 
issues to be considered. During the 
course of these studies, OPM will 
provide extensive opportunities for all 
interested parties to exchange views 
and provide input on substantive 
matters. 

DATES: Comments and 
recommendations in response to the 
notice of April 5, 1991, will be 
considered if received by May 10, 1991. 
ADDRESSES: Send or deliver comments 
or recommendations to Barbara L. Fiss, 
Assistant Director for Pay and 
Performance, Personnel Systems and 
Oversight Group, U.S. Office of 
Personnel Management, room 7H30, 
1900 E Street, NW., Washington, DC 
20415. 

U.S. Office of Personnel Management. 
Constancé Berry Newman, 

Director. 

[FR Doc. 91-9848 Filed 4-25-91; 8:45 am] 
BILLING CODE 6325-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
hearing; Cincinnati Stock Exchange, 
Incorporated 


April 22, 1991. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
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Act of 1934 and rule 12f-1 thereunder for 
unlisted trading privileges in the 
following securities: 


Barnett Banks, Inc. 
Series A $4.50 Cum. Conv. Pfd. $0.10 Par 
Value (File No. 7-6730) 
Commercial Interteck Corp. 
Common Stock, $1.00 Par Value (File No. 7- 
6731) 
Intellicall, Inc. 
Common Stock, $0.01 Par Value (File No. 7- 
6732) 
Mueller Industries, Inc. 
Common Stock, $0.01 Par Value (File No. 7- 
6733) 
Republic of Austria 
Stock Index Notes due 8/15/96 (File No. 7- 
6734) 
Scripps (E.W.) Co. (The) 
Class A Common Stock, $0.01 Par Value 
(File No. 7-6735) 
Americus Trust for Arco Chemical 
Score Component No Par Value (File No. 7- 
6736) 
Americus Trust for Johnson & Johnson 
Score Component No Par Value (File No. 7- 
6737) 


These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before May 13, 1991, 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the applications if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 91-9839 Filed 4-25-91; 8:45 am] 
BILLING CODE 8010-01-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, Inc. 


April 22, 1991. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 


(“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
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Act of 1934. and rule 122 thereunder for 
unlisted trading privileges in the 
following securities: 
Attwoods, Pic 
Five Ordinary Shares 5p each (File No. 
7-6738} 
Sbarro, Inc. 
a Stock, $.01. Par Value (File No. 7~ 
6739 
Uno Restaurant Corporation 
Common Stock, $01 Par Value (File No; 7— 


6740) 
United States Filter Corporation 
Common Stock, $.01 Par Value-(File No. 7~ 
6741) 
The Washington Post Company 
Class B Commor Stock, $1.00-Par Value 
(File No. 7-6742) 
The Continum Company Inc. 
Common Stock, $.10 Par Value (File No:.7— 
6743) 
Moog, Inc. 
Common Stock, $1.00 Par Value (File: No. 7— 
6744) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before May 13, 1991, 


applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the applications if it finds, based upon 
all the information available to it, that 
the extensions of untisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the. Commission, by the Division of 
Market Regnlation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

{FR Dec. 91-9840 Filed 4-25-01; 8:45 am] 
BILLING CODE 8010-04-M. 


Self-R Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange, 
Inc. 


April 22, 1991. 

The above named national securities 
exchange has-filed applications with the 
Securities and Exchange Commission 
(“Commission’} pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and rule 12f-1 thereunder for 


unlisted nen — in the 
following securities: 
Illinois Central Carp. 

Common Stock, $0.001. Par Value (File No. 


7-6726} 
Mid American Waste Systems, Inc. 
Common Stock, $1 Par Value (Fife No. 7- 


6727} 
Super Fouad Services 
— Stock, $1. Par Value: (File Ne: 7~ 
6728 
Elscint Limited 
Ordinary Shares (NIS 0.01 Nom. Val.} (File 
No. 7-6729)} 

These securities are listed: and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before May 13, 199, 
written data,.views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 5th Street, NW., Washington, DC 
20548; Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upor all 
the information available to it, that the 
extensions of unlisted trading privileges 
pursuant to such applications are 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated. 
authority 
Jonathan G. Katz, 

Secretary. 
[FR Doc. 91-9841 Filed 4-25-91; 8:45 am} 
BILLING CODE 8010-0T-M 


[File No. 500-1] 


innovative Tech Systems, Inc.; Order 
of Suspension. of Trading, 


April 23, 1991. 

Rt appears to the Securities and 
Exchange Commission that there is # 
lack of adequate current information. 
concerning the securities of Innovative 
Tech Systems; Inc. (“Innovative Tech”) 
and that questions have been raised 
about the adequacy and accuracy of 
publicly disseminated information 
concerning, among other things, 
Innovative Tech's financial statements, 
financial condition and assets. The 
Commission is of the opinion that the 
public interest and the protection of 
investors require a suspension of trading 
in the securities of Innovative Tech. 

Therefore; itis ordered, pursuant to 
section 12{k) of the Securities Exchange 


Act of 1934, that ‘in the common 
stack of Innovative Tech, over-thie- 
counter or otherwise, is.suspended for 
the period fram 9:30 a.m. (EDT}, April 23, 
1991 through 11:59 p.m. (EDT] on May 6, 
199T. 

By the Commission. 
Jonathan G. Katz, 
Secretary. 
[FR Doe. 91-9871 Filed 4-25-91; 8:45 am] 
BILLING CODE 8010-01-m 


DEPARTMENT OF TRANSPORTATION 
Federat Aviation Administration 


international Airport, San Antonio, TX 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice. 


SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise-exposure 
maps submitted by the city of Sar 
Antonio, Texas, for San Antonio 
International Airport under the 
provisions of title f of the Aviation 
Safety and Noise Abatement Act of 1979 
(Public Law 96-193) and 14 CFR part 150 
are in compliance with applicable. 
requirements. The FAA also announces 
that it is reviewing a proposed noise 
compatibility program that was 
submitted for San Antonio Internationa’ 
Airport, Texas, under part 150 in 
conjunction with the noise exposure 
maps and that this program will be 
appraved or disapproved on or before 
October 9, 1991. 


EFFECTIVE DATES: The effective date of 
the FAA's determination on the noise 
exposure maps and the start of its 
review of the associated noise 
compatibility program is April 12, 1994 
The public comment period ends june 
11, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Dean MeMath, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, Texas, 
76193-0612, (817) 624-5594. Comments 
on the proposed noise compatibility 
program should also be submitted: to the 
above office. 


SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for San Antonio International Airport, 
San Antonio, Texas, are in compliance 
with applicable requirements of part 
150,.effective April 12, 1991. Further, 
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FAA is reviewing a proposed noise 
compatibility program for that airport 
which will be approved or disapproved 
on or before October 9, 1991. This notice 
also announces the availability of this 
program for public review and comment. 

Under section 103 of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act”), an airport operator may 
submit to the FAA noise exposure maps 
which meet applicable regulations and 
which depict noncompatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. 

An airport operator who has 
submitted noise exposure maps that are 
found by the FAA to be in compliance 
with the requirements of Federal 
Aviation Regulations (FAR) part 150, 
promulgated pursuant to Title I of the 
Act, may submit a noise compartility 
program for FAA approval which sets 
’ forth the measures the operator has 
taken or proposes for the reduction of 
existing noncompatible uses and for the 
prevention of the introduction of 
additional noncompatible uses. 

The city of San Antonio, Texas, 
submitted to the FAA on January 28, 
1991, noise exposure maps, descriptions 
and other documentation which were 
produced during development of the San 
Antonio International Airport FAR part 
150 Noise Compatibility Study from 
October 1987 through December 1990. It 
was requested that the FAA review this 
material as the noise exposure maps, as 
described in section 103(a)(1) of the Act, 
and that the noise mitigation measures, 
to be implemented jointly by the airport 
and surrounding communities, be 
approved as a noise compatibility 
program under section 104(b) of the Act. 

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by the city of 
San Antonio, Texas. The specific maps 
under consideration are depicted in 
Figure 3-2 (page 43) and Figure 3-3 (page 
46) in the submission. ; 

The FAA has determined that these 
maps for San Antonio International 
Airport are in compliance with 
applicable requirements. This 
determination is effective on April 12, 
1991. FAA's determination on an airport 
operator's noise exposure maps is 
limited to a finding that the maps were 
developed in accordance with the 
procedures contained in appendix A of 
FAR part 150. Such determination does 


not constitute approval of the 
applicant's data, information, or plans, 
or a commitment to approve a noise 
compatibility program or to fund the 
implementation of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 103 of the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by the 
provisions of section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under part 
150 or through FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
of noise exposure contours onto the map 
depicting properties on the surface rests 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator, under § 150.21 of 
FAR part 150, that the statutorily 
required consultation has been 
accomplished. 

The FAA formally received the noise 
compatibility program for San Antonio 
International Airport, also effective on 
April 12, 1991. Preliminary review of the 
submitted material indicates that it 
conforms to the requirements for the 
submittal of noise compatibility 
programs, but that further review will be 
necessary prior to approval or 
disapproval of the program. The formal 
review period, limited by law to a 
maximum of 180 days, will be completed 
on or before October 9, 1991. 

The FAA's detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatible land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
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will be considered by the FAA to the 

extent practicable. Copies of the noise 

exposure maps, the FAA’s evaluation of 
the maps, and the proposed noise 
compatibility program are available for 
examination at the following locations: 

Federal Aviation Administration, 800 
Independence Avenue, SW. room 617, 
Washington, DC 20591. 

Federal Aviation Administration, 
Airports Division, ASW-600, 4400 
Blue Mound Road, Forth Worth, Texas 
76193-0600. 

City of San Antonio, Department of 
Aviation, 9800 Airport Boulevard, San 
Antonio, Texas 78216-9990. 


Questions may be directed to the 
individual named above under the 
heading, FOR FURTHER INFORMATION 
CONTACT. 


Issued in Fort Worth, Texas, April 12, 1991. 
Hugh W. Lyon, 
Assistant Manager, Airports Division. 
[FR Doc. 91-9923 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-13-M-M 


Radio Technical Commission for 
Aeronautics (RTCA), Special 
Committee 164, Minimum Operational 
Performance Standards for Aircraft 
Audio Systems and Equipment, 
Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 5 U.S.C., appendix I), notice is 
hereby given for the ninth meeting of 
Special Committee 164 to be held May 
20-22, 1991, in the RTCA Conference 
Room, One McPherson Square, 1425 K 
Street, NW., suite 500, Washington, DC 
20005, commencing at 9:30 a.m. 

The agenda for this meeting is as 
follows: (1) Chairman's remarks; (2) 
approval of the eighth meeting’s 
minutes, RTCA Paper No. 87-90/SC164— 
42; (3) technical presentations; (4) 
review of task assignments from last 
meeting; (5) review of the third draft of 
the MOPS, RTCA Paper No. 82-91/ 
$C164—41. Review those items identified 
during the eighth meeting requiring 
further consideration; (6) working group 
sessions; (7) assignment of tasks; (8) 
other business; (9) date and place of 
next meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, One McPherson Square, 
1425 K Street, NW., suite 500, 
Washington, DC 20005 (202 682-0266. 
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Any member of the public may presenta SUMMARY: The Department of and Formula Assistance, Department of 
written statement to the committee at . Transportation and Related Agencies Transportation, Urban Mass 
any time. Appropriations act, 1991, Public Law Transportation Administration, Office of 

Issued in Washington, DC, on April 19, 101-516, signed into law by President Grants Management, 400 Seventh Street, 
ia Ae GET rere of George Bush on November 5, 1990, SW., room 9301, Washington, DC 20590, 

; contained a provision requiring the (202) 366-2053. 
Steven Zaidman, : 
Designated Officer : Urban Mass Transportation SUPPLEMENTARY INFORMATION: The 
; Administration to publish an i tabli 

[FR Doc. 91-9917 Filed 4-25-91; 8:45 am] P Section 3 program was established by 


announcement in the Federal Register the Urban Mass Transportation Act of 
ae a ere every 30 days of grants obligated 1964 to provide capital assistance to 


pursuant to sections 3 and 9 of the eligible recipients in urban area. 


Urban Mass Transportation Act of 1964, Funding for this program is distributed 
Urban Mass Transportation as amended. The statute requires that ona discretionary eae The Section 9 
Admintewetion the announcement include the grant formula program was estabished by the 
UMTA Section 3 and 9 Grant number, the grant amount, and the Surface transportation Assistance act of 


transit property receiving each grant. 1982. Funds appropriated to this 
Obligations This notice provides the information as program are allocated on a formula 


AGENCY: Urban Mass Transportation required by statute. basis to provide capital and operating 
Administration (UMTA), DOT. FOR FURTHER INFORMATION CONTACT: assistance in urbanized areas. Pursuant 
ACTION: Notice Janet Lynn Sahaj, Chief, Resource to the statute UMTA reports the 
Management Division, Office of Capital following grant information: 


SECTION 3 GRANTS 


Transit property 


City and County of Honolulu, Honolulu, HI 
County of Fairfax, Washington, DC-MD-VA,.. 


SECTION 9.—GRANTS 
Transit property 


Birmingham-Jefferson County Transit Authority, Birmingham, AL $3,378,820 03/29/91 
City of Gadsden, Gadsden, AL. ..| AL-90-X055-00.... aa 63,050 03/29/91 
Arkansas State Highway and Transportation Department, Arkansas. ..| AR-90-X023-00... Ses 1,209,042 03/29/91 
Metropian, Little Rock-N. Little Rock, AR ..| AR-90-X024-00... bal 100,000 03/29/91 
Central Arkansas Transit Authority, Little Rock-N. Little Rock, AR ..| AR-90-X025-00... sai 1,665,908 03/29/91 
City of Phoenix, Phoenix, AZ ..| AZ-90-X027-00 .... e) 8,393,354 | 03/29/91 
Golden Empire Transit District, Bakerfield, C. ..| CA-90-X413-00... Sy 2,616,498 03/29/91 
Southern California Rapid Transit District, Los Angeles-Long i .-.| CA-90-X416-00.. aan 54,348,515 03/29/91 
Orange County Transit District. Los Angeles-Long Beach, CA ...| CA-90-X428-00.. 15,135,200 04/01/91 
Alameda-Contra Costa Transit District, San Francisco-Oakland, CA. ...| CA-90-X429-00.. 15,598,361 03/29/91 
Riverside Transit Agency, San Bernardino-Riverside, CA ...| CA-90-X434-00.. 318,227 03/29/91 
Metropolitan Transit Development Board, San Diego, CA... ...| CA-90-X435-00 7,942,693 04/05/91 
Hub Area Transit Authority, Yuba City, CA CA-90-X436-00 324,200 03/29/91 
Sunline Transit Agency, Palm Springs, CA CA-90-X438-00 295,906 03/29/91 
Riverside Transit Agency, San Bernardino-Riverside, CA CA-90-X439-00 2,249,270 03/29/91 
North San Diego County Transit aly Board, San Diego, CA.. ...| CA-90-X443-00.. ws 5,508,411 04/05/91 
Regional Tranportation District, Denver, CO ...| CO-90-X058-00.. oa 13,961,959 03/29/91 
City of Fort Collins, Fort Collins, CO CO-90-X059-00 = 767,688 03/29/91 
Mesa County, Grand Junction, CO..... CO-90-X060-00. oo 185,655 03/29/91 
Connecticut Department of Transportation, Connecticut. ...| CT-90-X181-00 sad 8,631,135 03/29/91 
Greater Waterbury Transit District, Waterbury, CT .«.| CT-90-X182-00 54 305,000 03/29/91 
Connecticut Department of Transportation, Connecticut ...| CT-90-X183-00 33) 4,659,612 03/29/91 
Middletown Transit District, Danbury, CT ...| CT-90-X184-00 Gi 120,000 03/29/91 
Washington Metropolitan Area Transit Authority, Washington, DC-MD-VA..........,| DC-90-X016-00.. se 16,070,000 03/29/91 
Orange-Seminole-Osceola Transportation Authority, Orlando, FL. FL-90-X156-01... al 700,000 03/29/91 
Palm Beach Co Bd of Commissioners—Palm Beach Co Transit Authority, 1,940,825 03/29/91 
West Paim Beach, FL. 
Sarasota County Area Transportation Authority, Sarasota-Bradenton, FL...........| FL-90-X168-00... i 1,200,000 03/29/91 
Lakeland Area Mass Transit District, Lakeland, FL ...| FL-90-X169-00... aed 877,108 03/29/91 
Georgia Dept. of Transportation—Office of Intermodal Programs, Georgia......... GA-90-X061-00.. wd 56,112 03/29/91 
Atlantic Regional Commission, Atlanta, GA GA-90-X062-00.. a 167,088 03/29/91 
City of Davenport—Department of Municipal Transportation, Davenport-Rock | |A-90-X124-00 627,272 03/29/91 
isl-MO, 1A-iL. 
Bloomington-Normal Public Transit System, Bloomington-Normal, IL. IL-90-X148-00 106,566 03/29/91 
Pekin Municipal Bus Service, Peoria, IL ....| 1L-90-X174-00.... oa 111,745 03/29/91 
Suburban Bus Division—RATA, Chicago, IL-Northwestern IN IL-90-X175-00... eas 6,690,960 03/29/91 
Rock Island County Metropolitan Mass Transit District, Davenport-Rock ISL- | IL-90-X176-00 936,400 03/29/91 
MO, IA-IL. 
Regional Transportation Authority, Chicago, IL-Northwestern IN | 1L-90-X177-00... 49,018,893 03/29/91 
Chicago Transit Authority, Chicago, IL-Northwestern IN w+ 1L-90-X178-00... is 19,994,568 03/29/91 
City of Kokomo, Kokomo, IN. , 03/18/91 
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SECTION 9.—GRANTS—Continued 


Transit property 


Muncie Public Transportation Corporation, Muncie, 4N q.............0-c.csssrmereceneraes ei 
Bloomington Public Transportation Corporation, Bloomington-Normal, IL............ 
City of Terre Haute, Terre Haute, IN io 


Duluth Transit Authority, Duluth-Superior, MN-WI 
St. Cloud Metropolitan Transit Commission, St. Cloud, MN... 
Metropolitan Transit Commission, Minneapolis-St. Paul, MN. 


City of Grand Forks, Grand Forks, ND-MN.. 

Omahe Metro Area Transit, Omaha, NE-IA 

Manchester Transit Authority, Manchester, NH............. aciceanacancsiii 
New York City Department of Transportation, New York, | NY-Northeastern NJ. 
Southwest Ohio Regional Transit Authority, Cincinnati, OH-KY. 
Canton Regional Transit Authority, Canton, OH 

Central Ohio Transit Authority, Columbus, OH 

Miami Valley Regional Transit Authority, Dayton, O! 

Western Reserve Transit Authority, Youngstown-Warren, OH.. 
Greater Cleveland Regional Transit Authority, Cleveland, OH 


Tri-County Metropolitan Transportation District of Oregon, Portland, OR-WA ; 
Cambria County Transit Authority, Johnstown, PA ...............cccccscscssscseseseseesesceenees ag 
Mid Mon Valley Transit Authority, Monessen, PA 

City of i 

City of Williamsport, Bureau of — Williamsport, PA 


Municipality of Catano, San Juan, P| 

Municipality of Moca, Aquidilla, = bi 

Greenville Transit Authority, Greenville, 

City of Sioux Falls, Sioux Falls, SD. 

Memphis Area Transit Authority, Memphis, TN-AR-MS . 
City of Bristol, Bristol, TN-VA 

Fort Worth Transportation Authority, Dallas-Ft. Worth, TX.... 
City of El Paso—Sun Metro, El Paso, TX 

City of Sherman, Sherman-Denison, TX. 

Via Metropolitan Transit Authority, San Antonio, TX. 


City of Galveston, Galveston, ™ 

Municipality of Metropolitan Seattie, Seattle-Everett, WA. 

Intercity Transit, Olympia, WA 

Clark Gounty Public Transportation Benefit Area, Portland, OR-WA.... 
City of Waukesha, Milwaukee, W! 

CORE INE: SINIIR  WUY sc cesscecensibiscostesnsoesschibpsotacsioecsestessssonpippecnasiapsapiusasl 


Janesville City Planning Dept.—Metropolitan Planning Organization, Janes- 
ville, Wi. 


Kenosha Department of Transportation, ans wi 
Oskosh Transit System, Oshkosh, Wi. 


Issued on: April 22, 1991. 
Brian W. Clymer, 
Administrator. 
[FR Doc. 91-9851 Filed 4-25-91; 8:45 am] 
BILLING CODE 4910-57-M Re 


Date: April 19, 1991. 

The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1990, 


DEPARTMENT OF THE TREASURY 


Public Information Collection 
Requirements Submitted to OMB for 


TBO GOOD asian ces venseecosevccossonsecenccncesconcesose 


IN-90-X151-00 


| OH-90-X147-0.... 
| OH-90-X148-00..... 
"| OH-90-X149-00.... 


OR-90-X035-00.... 
PA-90-X206-00 ...... 
PA-90-X207-00.... 
PA-90-X209-00 .... 
PA-90-X210-00 


| PR-90-X013-02 ._.....-neeoneeeser 


PR-90-X048-01 .... 


} SC-90-x027-.3 


..| SD-90-X018-00.... 


TN-90-X086-01 ..... 


sseed 1X=BO-X207-00 .... 


TX-90-X209-00 .... 
TX-90-X210-00 .... 
TX-90-X21 1-00 .... 
TX-90-XK213-00 ......... 
WA-90-X113-00 


veal WAH90-X115-00 nc nrncencerennene 
WA-00-X117-00 ----nnnnneneeeene 


WI-90-X 138-00... --eeeeeeveee 
W1-90-X139-00........ 


ON 0 tc 


WI-90-X141-00.... 


WI-90-X143-00...... 
Wt-90-X144-00.... 


12, 803, 000 
895,290 
507,136 

2,377,848 
441,000 
397,470 

9,165,860 
69m700 
184,000 
502,400 
523,500 

5,821,316 

31,712 

17,915,434 

4,409,824 

1,152,339 
912,320 

2,858,588 

1,873,720 

16,765,615 

5,602,144 
607,927 
382,446 
419,137 
398,714 
224,000 

48,000 
68,947 
252,135 
691,833 

3,010,000 
131,200 

2,369,142 

2,772,306 


987,919 


ail. 


03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91_ 
03/29/91 
03/29/91 
03/25/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
04/05/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/25/91 
03/29/91 
03/25/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/25/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 
03/29/91 


03/29/91 
03/29/91 
03729791 
03/29/91 
03/25/91 


Public Law 96-511. Copies of the 


submission{s) may be obtained by 


calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 


information collection should be 


addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 
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Internal Revenue Service 


OMB Number: 1545-1095. 

Form Number: None. 

Type of Review: Reinstatement 

Title: Opinion Survey of Taxpayers 
Contacted by IRS Collection Function. 

Description: The data collected will 
be used to evaluate the level of 
satisfaction of taxpayers contacted by 
the IRS Collection Function to identify 
possible areas of program improvement, 


and thereby improve the effectiveness of 
Collection activities. 


Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
7,500. 

Estimated Burden Hours Per 
Response: 10 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 
1,250 hours. 
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Clearance Officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
Room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224. 

OMB Reviewer: Milo Sunderahuf 
(202) 395-6880, Office of Management 
and Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Juanita F. Holder, 

Departmental Reports, Management Officer. 
[FR Doc. 91-9838 Filed 4-2-91; 8:45 am] 
BILLING CODE 4830-01-M 





Sunshine Act Meetings 


Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL DEPOSIT INSURANCE 


CORPORATION 
Notice of Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 10:10 a.m. on Monday, April 22, 1991, 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session to consider the following: 


Matters relating to the Corporation's 
corporate activities. 

Matters relating to certain financial 
institutions. 

Recommendation regarding the liquidation 
of a depository institution's assets acquired 
by the Corporation in its capacity as receiver, 
liquidator, or liquidating agent of those 
assets: 


Case No. 47,690 
Gibraltar Savings Association, Houston, 
~~ Texas 


In calling the meeting, ithe Board 
determined, on motion of Director C. C. 
Hope, Jr. (Appointive), seconded by 
Director Robert L. Clarke (Comptroller 
of the Currency), concurred in by Vice 
Chairman Andrew C. Hove, Jr., Director 
T. Timothy Ryan, Jr. (Office of Thrift 
Supervision), and Chairman L. William 
Seidman, that Corporation business 
required its consideration of the matters 
on less than seven days’ notice to the 
public; that no earlier notice of the 
meeting was practicable; that the public 
interest did not require consideration of 
the matters in a meeting open to public 
observation; and that the matters could 
be considered in a closed meeting by 
authority of subsections (c)(2), (c)(4), 
{c)(6), (c)(9)(A)fii), (c)(9)(B), and (c)(10) 
of the “Government in the Sunshine 
Act” (5 U.S.C. 552b(c)(2), (c)(4), (c){6), 
(c)(8), (c)(9)(B), and (c)(10)). 

The meeting was held in the Board 
Room of the FDIC Building located at 
550-17th Street, NW., Washington, DC. 


Dated: April 23, 1991. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Deputy Executive Secretary. 
[FR Doc. 91-10010 Filed 4-24-91; 8:45 am] 
BILLING CODE 6714-0-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Notice of Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 2:00 p.m. on 
Tuesday, April 30, 1991, to consider the 
following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 


Disposition of minutes of previous 
meetings. 

Reports of actions approved by the 
standing committees of the Corporation and 
by officers of the Corporation pursuant to 


authority delegated by the Board of Directors. 


Amendments to the Corporation’s Bylaws. 
Discussion Agenda: 


Memorandum and resolution re: Final 
amendments to Part 327 of the Corporation's 
rules and regulations, entitled 
“Assessments,” which increases the 
assessment to be paid by Bank Insurance 
Fund members during the second half of 
calendar year 1991 and thereafter. 

Memorandum and resolution re: Final 
amendments to Part 333 of the Corporation's 
Tules and regulations, entitled “Extension of 
Corporate Powers,” which final rule provides 
that a savings association that has converted 
to a state savings bank charter and retains 
membership in the Savings Association 
Insurance Fund will continue to be subject to 
the same activity and investment restrictions 
and loan to one borrower limits that were 
applicable to a savings association prior to 
its conversion. 


The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street, 
N.W., Washington, D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
898-6757. 

Dated: April 23, 1991. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

[FR Doc. $1-10011 Filed 4-24-91: 9:43 am] 
BILLING CODE 6714-0-M 


Federal Register 
Vol. 56, No. 81 


Friday, April 26, 1991 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Notice of Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 3:00 p.m. on Tuesday, April 30, 1991, 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursuant to secitons 
552b (c)(2), (c)(6), (c)(8), (c)(9)(A)(ii), and 
(c)(9)(B) of Title 5, United States Code, 
to consider the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 


Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, termination- 
of-insurance proceedings, suspension or 
removal proceedings, or assessment of civil 
money penalties) against certain insured 
depository institutions or officers, directors, 
employees, agents or other persons 
participating in the conduct of the affairs 
thereof: 

Names of persons and names and locations 
of depository institutions authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c)(6), (c)(8), and 
(c)(9)(A)(ii) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b (c)(6), (c)(8), and 
(c)(9)(A){ii)). y 

Note: Some matters falling within this 
category may be placed on the discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those matters will occur at the meeting. 


Reports of the Office of Inspector General: 
Audit Report re: 

Equity Bank for Savings, F.A., Oklahoma 
City, Oklahoma, Assistance Agreement, 
Case Number SWP-012/026c (Memo 
dated April 12, 1991) 

Audit Report re: 

Guaranty Federal Savings Bank, FSB, 
Dallas, Texas, Assistance Agreement, 
Case Number SWP-015c (Meme dated 
March 18, 1991) 

Audit Report re: 

Meritor Savings, F.A., Arlington, Virginia, 
Assistance Agreement, Case Number C- 
231c (Memo dated April 5, 1991) 

Audit Report re: 

Southwest Savings Association, Dallas 
Texas, Assistance Agreement, Case 
Number SWP-002c (Memo dated April 
15, 1991) 

Audit Report re: 
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Bossier City Consolidated Office, Cost 
Center—205 (Memo dated March 19, 
1991) 

Audit Report re: 
Oklahoma City Consolidated Office, Cost 


The Huntsville National Bank, Huntsville, 

Texas (4208) (Memo dated April 10, 1991) 
Audit Report re: 

Inventory Closing Procedures, Oklahoma 
City Consolidated Office (Memo dated 
April 10, 1991) 

Audit Report re: 

Personel Action Request Tracking System, 
Development Project, Project Definition 
Phase (Memo dated April 12, 1991) 

Audit Report re: 

Procurement and Control of Property 
Managers—Irvine Consolidated Office 
(Memo dated April 12, 1991) 

Audit Report re: 

Audit of Legal Expenses Paid to the Law 
Firm of Schall, Boudreau & Gore (Memo 
dated March 27, 1991) 


Recommendation regarding the 
liquidation of a depository institution's 
assets acquired by the Corporation in its 
capacity as receiver, liquidator, or 
liquidating agent of those assets: 

Case No. 47,680 


Gibraltar Savings Association, Houston, 
Texas 


Discussion Agenda: 


Request of an insured institution for a 
modification of an. order approving 
insurance. . 

Personel actions regarding appointments, 
promotions, administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be 
exempt from disclosure: pursuant to the 
provisions of aubsections (c){2} and (c){6} of 
the “Government im the Sunshine:Act” (5- 
U.S.C. 552b(c)(2) and (c}{6)). 


Matters relating to the possible 
clesing ef certain insured banks: 


Names and locationsof banks authorized. 
to be exempt from disclosure pursuant to the 
provisions of subsections (c)(8), (c)(9)(A){ii), 
and (c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b{c)(8), 
(c){9)(A){ii), and (c)(9)(B)). 


The-meeting will be held in the Beard 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street, 
NW., Washington, DC. 

Requeste for further information 
concerning the meeting may be directed 
ta Mr. Hoyle L. Rebinson, Executive: 
Secretary of the Corporation, at (202) 
898-6757. 

Dated: Aprif 23, 1991. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson,, 

Executive Secretary. 

[FR Doc. 91-10012 Filed 4-24-91; 9:43 am] 
BILLING CODE 6714-0-M 
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Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These — 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 641 
[Docket No. 910370-1070] 


Reef Fish Fishery of the Gulf of Mexico 
Correction 


In proposed rule document 91-7237 
beginning on page 12698, in the issue of 
Wednesday, March 27, 1991, in the 
second column, under the heading 
DATES: “May 13, 1991” should read 
“May 6, 1991”. 


BILLING CODE 1505-01-D 


Federal Register 
Vol. 56, No. 81 


Friday, April 26, 1991 


DEPARTMENT OF DEFENSE 
48 CFR Part 231 


Department of Defense, Federal 
Acquisition Regulation Supplement; 
independent Research and 
Development Costs 


Correction 


In proposed rule document 91-5975 
beginning on page 10854, in the issue of 
Thursday, March 14, 1991, make the 
following correction: 

On page 10855, in the second column, 
in amendatory instruction 3, in the first 
line “Section 231.2095-18” should read 
“Section 231.205-18”. 


‘BILLING CODE 1505-01-D 





Part Il 


Department of Labor 
Employment and Training Administration 


Job Training Partnership Act: Migrant 
and Seasonal Farmworker Programs; - 
Proposed Performance Standards and 
Reporting Revisions for Program Years 
(PY) 1991 and 1992; Notice 





DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Job Training Partnership Act: Migrant 

and Seasonal Farmworker Program 
Performance Standards for 

Program Years.(PY) 1991 and 1992 


‘AGENCY: Employment and Training 
Administration, Labor. 


ACTION: Notice of proposed performance 
standards; request for comments. 


SUMMARY: The Department of Labor 


(Department) is announcing proposed 
revisions to the performance standards 
for the Employment and Training 
Administration programs serving 
migrant and seasonal farmworkers 
under section 402 of the Job Training 
Partnership Act (JTPA). Two measures 
are being proposed for the next two 
program years, (PY) 1991 and 1992 (July 
1, 1991-June 30, 1993). The current 
entered employment rate will be 
retained and a new measure—average 
wage at placement—will be added. The 
current cost measure (cost per entered 
employment) is to be discontinued as 
one of the performance standards. 
Grantees will begin collecting 
information on employability 
enhancements gained through program 
participation and the employment status 
and earnings of participants three 
months after leaving the program. This 
information will be useful in setting 
future measures of employability 
enhancements and postprogram 
performance. 

DATE: Written comments are invited 
from the public. Comments must be 
received on or before May 16, 1991. 
ADDRESS: Comments should be 
addressed to the Assistant Secretary for 
Employment and Training, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Washington, DC 20210. 
Attention: Gloria Duus, Chief, National 
Programs Performance Standards Unit, 
Room N5637. 

FOR FURTHER INFORMATION CONTACT: 
Gloria Duus, Telephone: 202-535-0685 
(this is not a toll-free number). 
SUPPLEMENTARY INFORMATION: 


A. Purpose of Performance Standards 


The Secretary of Labor (Secretary) 
issues performance standards pursuant 
to section 106 of the Job Training 
Partnership Act (JTPA) to determine 
whether the basic objectives of JTPA, 
increased earnings and employment and 
reduced welfare dependency, are being 
met. JTPA implementing regulations at 
20 CFR 633.321 further requires the 
Secretary to issue grantee performance 


standards for the Migrant and Seasonal 
Farmworker (MSFW) programs. 

Performance standards serve as a 
management tool for grantees in 
planning programs for the upcoming 
year as well as an assessment guide in 
measuring results of yearly program 
achievements. The Department assigns 
performance goals to each grantee in 
advance of the program year and 
adjusts each grantee’s performance 
standards at year’s end, based on the 
mix of clients actually served during 
that year, to determine whether the 
program was performing at. an 
acceptable level. 


B. Background 


Two measures set by the Secretary to 
assess section 402 program performance 


have remained unchanged since JTPA’s © 


inception. These are the entered 
employment rate and the cost per 
entered employment. Unlike JTPA Title 
II-A programs, MSFW grantees that 
exceed their standards are not rewarded 
with additional funds. However, 
performance against these standards is 
used in monitoring grantees’ progress, 
and as one of fourteen responsibility 
review factors found at 20 CFR 
633.204.(a)(5), in addition to other 
considerations, used by the Department 
in selecting potential grantees. 


C. Performance Management Goals for 
PY 1991-1992 ; 


The effects of performance standards 
on program design, service delivery and 
participants served have drawn 
increased public attention within the 
JTPA system. For this reason, current 
performance measures were reviewed 
by a Technical Workgroup of grantee 
and service provider representatives to 
assess the contribution to the 
advancement of these measures of 
current Departmental policy and MSFW 
program objectives. As a result of this 
consultative process, performance 
standards revisions are proposed to 
support the following MSFW program 
goals: 

¢ Targeting services to a more at-risk 
population. 

¢ Improving the quality and intensity 
of services that lead to long-term 
employability and increased earnings. 

¢ Placing greater emphasis on basic 
and occupational skills acquisition to 
qualify for employment or advanced 
education and training. 

¢ Promoting comprehensive 
coordinated human resource programs 
to address the multiple needs of at-risk 
populations. 

e Advancing the economic and social 
development of farmworkers through 
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related assistance and supportive 
services. : 

¢ Fostering programs which increase 
farmworkers’ opportunities to achieve 
employment stabilization. 


D. Rationale for Performance Standards 
Revisions 


Current performance standards for the 
MSFW program promote increased 
placements and program efficiency. 
Program experience has shown that 
assessing performance solely on job 
placements and unit costs does little to 
encourage programs to improve the 
employability skills of participants to 
ensure their long-term labor market 
success. Moreover, research has shown 
that continued use of cost standards, in 
the absence of information on the types 
of clients served and the availability of 
other community resources, creates an 
inherent contradiction between the 
measure and current policy aimed at 
targeting services to the most at-risk 
population. Thus, current performance 
measures do not provide sufficient 
inducements to grantees to enhance the 
basic education and occupational skills 
of their participants. 

As program goals have expanded 
emphasis on the long-term employability 
of harder-to-serve populations, it has 
become necessary to update the 
measures upon which JTPA program 
performance is assessed to more fully 
address these new program directions— 
to encourage both stable employment 
and skill development. In response, Title 
I-A programs have shifted from 
counting job placements and earnings at 
termination to longer-term measures of 
employment and earnings for adults and 
to make employability enhancements 
coequal with job placements as 
acceptable measures for the youth 
program. The section 401 programs 
serving the Indian and Native 
Americans recently proposed adding an 
employability enhancement measure to 
balance the employment goals of the 
program with those that emphasize 
skills acquisition. Grantees serving 
migrants and seasonal farmworkers 
likewise saw a need to revise their 
performance standards to enhance the 
quality of skills training and job 
placements for their participants. 


E. New Measure Promoting High Wage 
Placements 


Grantees frequently cite the need for a 
qualitative measure of job placement to 
more adequately assess program efforts 
at improving the long-term 
employability of farmworkers. 
Placement in high wage jobs, preferably 
those with health benefits, not only 
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increases the earning power of 
farmworkers, but is likely to contribute 
to their employment stability. Grantees 
currently report their average placement 
wages, therefore the Department 
proposes adding a measure of average 
wage at placement to serve as a proxy 
for placement quality. 


F. Elimination of the Cost Standard 


Cost measures are perceived by 
grantees as a strong disincentive to 
providing more intensive training to 
meet participants’ needs. Because 
differences in available resources within 
the grantee areas that result in lowered 
program costs are not taken into 
account, it is also an imprecise measure 
of cost efficiency. For these reasons, the 
Department has discontinued the use of 
cost measures in its performance 
management system across all JT[PA 
programs. 


G. Future Measure of Employability 
Enhancements 


The Department believes that JTPA 
performance standards should reflect an 
emphasis on basic education and 
occupational skills development for its 
participants to ensure their long-term 
employability. To this end, future 
performance standards must encourage 
programs to directly provide 
competency-based instruction in basic 
and occupational skills training or link 
up with other resources such as 
secondary education, vocational 
education, and other Federal programs 
serving migrants and seasonal 
farmworkers, as well as other JTPA 
service providers within the area. 

To promote this effort, the Department 
will begin examining alternative 
measures that better account for basic 
education and occupational skill 
upgrading among MSFW program 
participants. In the interim, grantees will 
begin reporting on a wide range of 
program outcomes that will be included 
in this measure to promote such 
activities as high school or GED 
completion, entry into advanced skill 
training, dropout prevention and 
recovery, completion of work 
experience, tryout employment, and 
attainment of needed employability 
skills, including vocational certificates 
or completion of adult basic education 
or ESL programs. The Department is 
particularly interested in public 
comments on whether this expanded 
reporting on participant skill 
enhancements is burdensome and 
whether a separate measure of 
employability enhancements will have 
the desired effect of increasing the long- 
term employability of participants in 
farmworker programs. 


H. Future Post-Program Performance 
Measures 


A significant new dimension to the 
performance management system for 
MSFW programs is the proposed 
collection of post-program data. 
Focusing program management and 
evaluation on measures of employment 
and earnings after termination is gaining 
increased support within the 
employment and training community. 
Post-program measures of employability 
and wages are closely correlated with 
long-term earnings increases of program 
participants. More importantly, these 
measures serve to strengthen the quality 
of programs over the current 
termination-based approach to program 
design and service delivery which 
merely emphasizes getting participants 
jobs. 

The Department anticipates adding 
new standards in the future that 
measure post-program outcomes. Data 
collection must begin in PY 1991 to 
assure sufficient information for setting 
these standards. Proposed revisions to 
the MSFW program’s management 
information system and accompanying 
reporting instructions will be published 
separately in the Federal Register. It is 
anticipated, however, that selected 
information will be collected on all 
those placed in jobs when they leave the 
program. Employers will be contacted 
first, but if information is unavailable, 
terminees will be contacted directly. 
Information will be sought on wages, 
employment status of participants three 
months after leaving the program and 
whether fringe benefits were provided 
or offered by the employer. Comments 
are invited on the extent of the reporting 
burden generated from this required 
postprogram data collection activity and 
whether a shift to postprogram 
standards will promote the necessary 
design changes needed to achieve 
greater employment stability among 
farmworker participants. 


J. Public Comment and Participation 


The Department 1s committed to a 
participatory process in the 
development of performance standards. 
The proposed revisions resulted from a 
process of consultation by convening a 
technical workgroup comprised of 
grantees, service providers and 
members of public interest groups to 
address performance standards issues. 
Two technical workgroup meetings were 
held between September and October 
1990. This request for comment is 
another important part of this process. 
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PY 1991 Planning Instructions 


The Department presently plans to 
issue PY 1991 planning instructions in 
April, 1991. Pending receipt and review 
of comments in response to this notice, 
the Department will determine whether 
to proceed with the changes being 
considered. Such changes, if adopted, 
may require revisions to these planning 
instructions. 

Signed at Washington, DC, this 18th day of 
April 1991. 

Roberts T. Jones, 

Assistant Secretary of Labor. 

[FR Doc. 91-9674 Filed 4-25-91; 8:45 am} 
BILLING CODE 4510-30-m 


DEPARTMENT OF LABOR 


Job Training Partnership Act: Migrant 
and Seasonal Farmworker Programs; 
Proposed Reporting Revisions for 
Program Years (PY) 1991 and 1992 


AGENCY: Employment and Training 
Administration, Labor. 


ACTION: Notice of proposed reporting 
revisions; request for comment. 


SUMMARY: The Department of Labor 
(Department) is requesting comments on 
proposed changes to the Job Training 
Partnership Act (JTPA or the Act) 
Migrant and Seasonal Farmworker 
(MSFW) Annual Status Report (FASR) 
for the JTPA Title IV, section 402, 
Program, and relevant planning and 
financial reports. The proposed 
revisions extend and update the 
reporting system for section 402 grantees 
in order to provide data for future 
postprogram performance measures, 
expand employability enhancement 
outcomes for adults and youth and 
improve grantee adjustments to a 
performance standards. 

The proposed reporting revisions will 
more adequately identify harder-to- 
serve individuals among the MSFW 
population, will provide more detailed 
information on participants’ basic 
education and occupational skills 
attainment, and will more completely 
identify the duration of participation in 
intensive training activities. For those 
participants placed at termination, 
information will be collected on their 
retention, wages and fringe benefits 
three months after leaving the program. 


DATES: Written comments are invited 
from the public. Comments must be 
submitted on or before May 16, 1991. 
ADDRESS: Comments shall be addressed 
to the Assistant Secretary of Labor for 
Employment and Training, U.S. 
Department of Labor, Room N-5637, 200 





Constitution Ave., NW., Washington, 
DC 20210; Attention: Gloria Duus, Chief, 
National Programs Performance 
Standards Unit. The proposed revisions 
have been forwarded to the Office of 
Management and Budget (OMB) for 
review pursuant to the provisions of the 
Paperwork Reduction Act. Comments 
should also be sent to the OMB reviewer 
at the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, room 3001, 
Washington, DC 20503; Attention: Steve 
Semenuk; Telephone: (202) 395-6880 
(this is not a toll-free number). 

FOR FURTHER INFORMATION CONTACT: 
Gloria Duus, Chief, National Programs. 
Performance Standards Unit. Telephone: 
(202) 535-0685 (this is not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: The 
Department is publishing its propesed 
revisions to the Job Training Partnership 
Act’s, Farmworker Annual Status Report 
and accompanying planning and 
financial forms in the Federal Register in 
order to solicit comments on the 
Department's intended reporting 
requirements for Program Years (PY) 
1991-1992 {July 1, 7991-June 30, 1999). 
Upon completion of the OMB review, 
the Department will notify the JTPA 
system of any resulting changes or 
adjustments. Unless otherwise specified 
citations made below are to sections of 
JTPA. 


Justification 


A. Authority and Purpose of the JTPA 
Annual Reporting Requirements 
Collection of information (reporting) is 
necessary to comply with the statutory 
provisions requiring the Secretary to be 
responsible for JTPA section 402 
programs’ performance standards, 
recordkeeping and reporting. 


Performance Standards 


—Section 106{d}(3) requires the 
Secretary to set pe 
standards for JTPA programs, 
including Migrant and Seasonal 
Farmworker programs. 

—Section 106{e)(1) permits variations in 
standards to adjust for local economic 
factors, the characteristics of the 
population being served, and the 
types of services, provided. Such 
factors. vary from region to region, 
with significant effects on individual 
grantees’ delivery of services and 
performance. Performance standards 
are adjusted according to each 
grantees client characteristics and 
local economic conditions. 

—Section 402(c}(4) directs Migrant and 
Seasonal Farmworker grantees to 
establish performance goals in 


compliance with performance 
standards as set by the Secretary of 

Labor (Secretary). pursuant to. Section 

106. 

As stated in section 106{a)(2), the 
basic return on the JTPA investment is 
to be measured by increased earnings 
and employment and decreased 
dependence on public assistance. 


Reports, Recordkeeping and 
Investigations 


—Section 165 prescribes that federal 


as specified by the Secretary. 

—Section 402(b) dictates that the 
Secretary establish administrative 
procedures for the selection, 
administration, monitoring and 
evaluation of Migrant and Seasonal 
Farmworker employment and training 
programs. 


Administrative Provisions 


—Section 169{d){1) and (3) requires the 
Secretary to submit an annual report 
to the Congress which includes a 
summary of achievements, failures,, 
and problems of all programs 
authorized under the JTPA with 
recommendations for program 
modifications based on analysis of 
such findings or other 
recommendations as the Secretary 
deems appropriate. 

e Establishing future performance 
standards for subsequent program years 
is dependent upon current program year 
performance data from grantees. 

e The proposed revisions update the 
Migrant and Seasonal Farmworker 
reporting system without changing the 
continued justification for grantee-level 
reporting on performance and 
participant characteristics, which are 


necessary to set objective standards and: 


estimate the effects of varying local 
conditions on performance in a 
systematic, consistent, cost-effective 
way. 


B. Reasons for Revisions 


The proposed revisions to the Section 
402 reporting system support the 
expanded policy emphasis on skill 
development for the harder-to-serve 
population. Goals for the Migrant and 
Seasonal Farmworker program include: 
(1) Targeting services to a more at-risk 
population; (2) making quality training 
investments that lead to long-term 
employability and increased earnings; 
(3) emphasizing basic education and 
occupational skills attainment for aduits 
and youth; and, {4} promoting 
coordinated service delivery among 
human service providers. The revisions. 
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to reporting were designed to achieve 
these objectives. — 

These changes will make section 402 
reporting more consistent with other 
JTPA programs, provide more complete 
information on the overall performance 
of grantees and encourage improved 
services to farmworkers—the 
Department's fundamental objective. 
The proposed revisions were developed 
by a technical work group of grantee 
representatives. and DOL. staff. 

The Department is proposing revisions 
te Section 402 reperting for the following 
reasons: 

¢ In an effort to increase services to 
those: who are less employable, 
performance standards revisions are 
being proposed which would create 
incentives for the enroliment of 
applicants who are less skilled over 
those who are more job ready. The new 
employability enhancement outcomes, 
which focus on skill development, 
balance the measurement of grantee 
performance. between employment- 
directed services and employment- 
enhancement activities which should 
encourage greater assistance to at-risk 
participants. 

Additional data will be collected to 
identify more completely these 
farmworkers who are among the 
hardest-to-serve. Information on those 
with multiple employment barriers, 
lengthy work history in agriculture, and 
deficiencies in basic education and 
occupational skills will be used to 
improve adjustments to performance 
standards to better account for varying 
levels of service to these groups. 

¢ The lack of non-agricultural job 
skills among farmworkers has led the 
Department to expand its MSFW 
performance goals from emphasis on jab 
placements to longer-term employability 
development. Because postprogram data 
provide a more direct measure of long- 
term employability, the Department 
anticipates using new standards in PY 
1993 that would measure postprogram 
outcomes three months after 
termination. Data collection must begin 
in PY 1991 for there to be adequate 
information for setting these standards 
in the next two-year cycle beginning in 
PY 1993. 

Concentrating on intensive training 
and improved access to other human 
service resources is essential to 
preparing farmworkers for a wider range 
of job oppertunities in labor market 
areas served by grantees. Enhancement 
outcomes now fully recognize basic 
skills training, dropout recovery and 
prevention, general equivalency diploma 
(GED) preparation and work-site 
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training as valuable services leading to 
more stable future employment. 

* To further the objective to expand 
basic and occupational skills 
development, new data items are 
proposed which highlight the average 
time spent in intensive, skill-based 
training as compared to measures of 
overall program participation. Data that 
identify average time spent in intensive 
training will assist the Department in 
adjusting grantee performance 
expectations for differing program 
designs. 

Farmworkers eligible for job training 
under section 402 often need extensive 
remediation and English-language 
training which are critical to 
employment and job retention. 
Enhancement outcomes have been 
expanded to give grantees explicit 
options to show adult as well as youth 
skill achievements. One proposed 
outcome measures basic education and 
occupational skill attainments gained 
through academic or vocational course 
completion. This would provide a more 
direct measure of individual skills 
attainment by linking basic education 
and occupational skill gains to the 
employatility development planning 
process. 

¢ Conforming program outcome 
measures to parallel those used in other 
JTPA programs facilitates coordination 
with other JTPA providers. Consistent 
outcomes across JTPA-funded programs 
also enable the Department to make 
inter-program comparisons on how well 
JTPA is serving its target populations. 

* Permitting grantees to record the 
training received and the skill gains 
achieved from adult education, and 
other non-section 402 providers 
promotes increased access to other non- 
JTPA resources. Interprogram 
coordination helps grantees develop 
more comprehensive services and 
ensures that participants have greater 
access to all available assistance. 


C. Proposed Changes 


The Department is proposing the 
following additions and modifications to 
the Farmworker Annual Status Report 
and other reporting forms: 


Performance Outcomes 


¢ Also Attained Any Employability 
Enhancement [New]. 

A new subset of Entered 
Unsubsidized Employment is proposed 
to identify all terminees who received 
both an employability enhancement and 
job placement. This line item, “Also 
Attained Any Employability 
Enhancement,” is necessary to compute 
a future measure of employability 
enhancements. 


¢ Attained Employability 
Enhancement ONLY [New]. 

This line item replaces the current 
column, “Youth Positive Terminations.” 
Similar in concept, but now applicable 
to adults as well as youth, this outcome 
reflects those terminees who attained at 
least an employability enhancement but 
did not get placed in a job. When 
combined with those terminees 
mentioned above that also attained an 
employability enhancement, grantees 
can document the total number of 
participants who have increased their 
employability through basic education 
or occupational skill gains regardless of 
job placement. This line item is 
necessary to compute a future 
employability enhancement measure. 

¢ Employability Enhancements. 

This proposed section is added to 
identify the individual enhancements 
that all terminees have received. 


Employability Enhancement Outcomes 


e Entered Non-Section 402 Training 
[Redefined]. 

This subset of employability 
enhancements is expanded to include 
entering postsecondary education as 
well as entering an occupational 
employment/training program funded 
from sources other than the section 402 
grantee. Training must also expand upon 
and not duplicate what the participant 
has already received in the farmworker 
program. 

¢ Returned to Full-Time School 
[Redefined]. 

Redefined to focus program resources 
on dropout prevention as well as 
dropout recovery, this subset of 
enhancements expands program credit 
to those grantees that successfully retain 
at-risk youth in school as well as those 
that return dropouts to full-time 
schooling. 

¢ Completion of Worksite Training 
Objective [New]. 

A subset of employability 
enhancements is proposed to recognize 
attainment of skills gained on the 
worksite including the completion of a 
work experience or tryout employment 
assignment, or completion of an 
apprenticeship or agricultural upgrade 
program. 

¢ Attained Basic/Occupational Skills 
Proficiency [New]. 

A subset of employability 
enhancements is proposed to document 
those participants who, by the time they 
leave the program, have demonstrated 
proficiency in either basic skills or 
occupational skills and/or earned a 
certificate of completion from a basic 
education, pre-apprenticeship, or skill 
training program. 


Characteristics of Terminees 
Migrant Status 


¢ Instate Migrant [Retitled]. 

¢ Interstate Migrant [New]. 

A subset of migrants who are being 
served by the program in a location 
distant from their home-based domicile. 
This migrant group is considered to be 
specially hard-to-serve as they are 
uprooted from their traditional support 
system and may be enrolled in the 
program for only a short period of time. 


Age 


© Under 16 [Retitled]. 

This age breakout has been retitled to 
reflect a broader category of youthful 
participants who are most likely to be 
served in enhancement programs rather 
than employment-directed programs. 


Other Barriers to Employment 


¢ Reading below 7th grade level 
[New]. 

Participants with a low (below 7th 
grade) reading level are among the 
hardest-to-serve. This new line item will 
allow adjustments to grantee standards 
for those participants who have serious 
reading deficiencies and thus will need 
more intensive training. This item 
conforms to what is being reported in 
other JTPA programs. 

¢ Long-term Agricultural Employment 
[New]. 

Program experience has shown that 
participants with lengthy work histories 
in agricultural employment require 
extensive training to obtain needed 
skills for placement in non-agricultural 
jobs. Thus, this subgroup is considered 
to be among the hardest-to-serve in the 
farmworker population. 

¢ Multiple barriers to employment 
[New]. 

Any adult or youth who has three or 
more of the following barriers to 
employment: 

Interstate migrant 

School dropout 

Limited English language proficiency - 

Handicapped/ disabled 

Offender 

Reading below the 7th grade level 

Math skills below the 7th grade level 

Long-term agricultural employment 

Lacks significant work history 

Substance abuse 

Pregnant/ parenting teen 

Lacks transportation 

Like Title Il, participants who have 
several significant employment 
impediments are being classified under 
one element. Thus, grantees serving 
those with multiple employment barriers 
in the farmworker population will 
receive more adequate adjustments to 
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standards to account for the difficulty 
programs experience in addressing their 
needs. 


Public Assistance Information 


¢ Public Assistance Recipients 
[Redefined]. 

The welfare item is expanded to 
reflect a more complete listing of public 
assistance farmworkers may be 
receiving, such as SSI and Food Stamps. 


Veteran Status 


¢ Veterans [New]. 

e Vietnam-Era Veterans (sub-item of 
veterans) [New]. 

The 1986 Amendments to the JTPA 
require the Department to prescribe 
“variations in performance standards” 
to account for service to these groups. 


Training Information 


e Average Hours in All [Specific] 
Training [New]. 

e Average Hours in Section 402 
Training [New]. 

These line items distinguish between. 
average training duration in all training 
activities (regardless of funding source) 
and average training duration of those 
enrolled in section 402 training. These 
data will highlight the extent to which 
participants received intensive training, 
(defined to exclude non-skill building 
activity) and whether it was. funded 
solely by grantees or a combination of 
service providers. Thus, it is expected 
that grantee performance may vary 
depending on the extent to which 
grantees are able to leverage additional 
training resources on behalf of their 
clients. These data will be useful in 
making adjustments to standards to 
account for differences in local program 
design. 

Total Program Costs and Available 
Funds 


* Total Available Funds [New]. 

¢ Carry-In Funds [New]. 

¢ New Obligational Authority [New]. 

This information will provide the only 
accounting of actual federal funds 
available for the report period necessary 
for federal oversight. 


Participation in Program Activities 


¢ Training Assistance [New]. 

This item identifies the extent to 
which participants are receiving 
exclusively job search and non-training 
services. Refocusing JTPA programs to 
provide more skill development should 
result in greater emphasis on providing 
more than job-search and support 
services only. 


Postprogram Information 


¢ Terminees Entering Unsubsidized. 
Employment at Termination [New]. 

This line item identifies the total 
number of participants who were 
eligible for follow-up including those 
placed in jobs during the last quarter of 
the previous program year plus those 
from the first three quarters of the 
current program year. 

¢ Employment Confirmed by 
Employer [New]. 

This line item indicates the total 
number of terminees who were 
confirmed by the employer as being 
employed thirteen weeks after 
termination. To maximize response 
rates, the Department is requiring that 
the primary method of contact be the 
employer. Therefore, the more costly 
participant contact will be limited only 
to those for whom employment cannot 
be confirmed directly by the employer. 

e Direct Contacts Attempted [New]. 

This.calculation will identify the. total 
number of terminees that grantees need 
to contact directly. 

¢ Number of Direct Attempts 
Contacted [New]. 

This line item identifies the total 
number of terminees that were 
successfully contacted. 

¢ Number Direct Contacts Employed 
[New]. 

This line item reflects the total 
number of terminees who were 
contacted directly and found.to be 
employed. 

° Total Employed at Follow-up [New]. 

This computation represents the total 
number employed at follow-up (13 
weeks after termination from the 
program) adjusted for biases that result 
from non-responses. 

e Average Hourly Wage at Follow-up 
[New]. 

Wage levels are a well-known proxy 
for employment quality. In combination 
with information on fringe benefits, 
more complete assessments can be 
made regarding the program’s progress 
in obtaining more stable employment for 
participants. 

¢ Total Employed with Fringe 
Benefits [New]. 

This line item indicates the total 
number employed in jobs where the 
following fringe benefits are available: 
FICA, social security, and health or 
medical benefits. 

The Department is proposing the 
following deletions: 

e Average Weeks Participated. 

This line item has been replaced by 
two new line items:that measure 
average hourly duration in training, 
including that funded by non-Section 462 
sources. These are considered to be 
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superior measures of training intensity 
than the current line item that expresses 
duration in weeks and also reflects a 
broader definition of program 
participation to include less intensive 
activities, such as job search, job club 
and support services. 

¢ Tryout Employment (under Total 
Program Costs section). 

Costs associated with Tryeut 
Employment are to be combined with 
costs for Work Experience. This 
category constitutes such a small 
proportion of program costs, justifying 
consolidation of the separate entries 
under one category. 

¢ Tryout Employment (under 
Participation in Program Activities 
section). ; 

As a result of its programmatic 
similarity to work experience and the 
small number of participants in Tryout 
Employment, this line item is combined 
with the number of participants in work 
experience. 


Purpose of Collection 


The method of data collection and 
reporting wil! not be changed as a result 
of these revisions. Grantees collect the 
data for submission to the Department. 
The purpose of collecting such 
information is to: (1) Enable the 
Secretary to establish standards at the 
national level, (2) permit. grantee 
adjustments to. standards for client 
characteristics and local conditions, (3) 
provide the Department with a basis for 
measuring performance against such 
standards, and (4) enable the:Secretary 
to report to Congress. 

The significant new dimensions to the 
reporting system include the reporting of 
post-program. information on those 
placed in jobs when leaving the 
program, reporting basic education and 
occupational skills: attainment on all 
participants, expanding in-school youth 
outcomes to include dropout prevention, 
collecting additional information 
relating to barriers to employment, and 
reporting data on participation in 
intensive training, including training 
funded from non-section 402:sources. 
These support the measurement of the 
Department's goal of long-term 
employability development of JTPA 
participants, the provision of intensive 
services to the hardest-to-serve, and the 
encouragement of coordination with 
other human services/employment 
training providers. 

Failure to collect postprogram 
outcomes as well as data on 
enhancements, skills attainment, 
barriers to employment, and intensity of 
services would: 
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¢ Raise questions as to whether the 
Department is conforming to statutory 
requirements to prepare disadvantaged 
farmworkers facing serious barriers to 
employment for entry into the labor 
force; 

* Reduce the Department's ability to 
address criticism that the system is 
mainly training people who can obtain 
employment without Federal 
intervention; 

¢ Focus program design on short-term 
strategies which do not enhance 
prospects for long-term, stable 
employment, a consequence which is 
inconsistent with Departmental policy 
goals; and 

¢ Limit the program's ability to 
properly relate required skills 
acquisition of farmworkers to the 
emerging needs of employers in labor 
markets. 


D. Public Comment 


In the development of these proposed 
revisions, meetings were held in 
October 1990, and February 1991, to 
obtain input and feedback from MSFW 
Technical Workgroup members in 
addition to ongoing meetings of DOL 
staff. In all, more than 75 individuals 
participated in the various discussions 
held on the proposed revisions. This 
request for comment is another 
important part of the process of 
introducing new and expanded reporting 
requirements. 


E. Cost to the System 


The changes included in this request 
are not expected to substantially 
increase the reporting burden for 
grantees, because most of the 
information is either already available 
or involves self-reporting by the 
participants at program entry. One 
exception is the collection of 
postprogram data which may involve 
new procedures which some grantees 
are not presently undertaking. A recent 
survey of MSFW grantees, however, 
indicated that nearly all of those 
grantees responding to the survey 
collect postprogram information on the 
employability and wages of their 
terminees as part of their ongoing 
follow-up services to clients. A majority 
of those grantees responding to the 
survey also indicated that their followup 
period coincided with the proposed 90 
day period. 

To keep data collection costs low and 
to minimize the number of terminees 
that must be contacted directly, the 
proposed instructions provide for data 
to be collected where possible from the 
employers. Each completed followup 
will take an estimated one-half hour, 


including attempts at contact, the 
interview, and recording the results. We 
estimate that approximately 13,400 
followup contacts per year will be 
required. Although costs to support the 
activity will vary, using $15 per contact 
results in grantee costs nationally of 
$201,000. Based on the survey results, it 
is anticipated that a portion of the 
postprogram data collection costs are 
already being expended by grantees. 


In addition to the grantees’ costs, the 
estimated cost to the federal government 
is $10,000. This includes forms design, 
printing, meetings, tabulating and 
analyzing the data. This is not a 
significant change in cost at the federal 
level. 


The collection of participant reading 
level skills below the 7th grade is 
another exception as it may also involve 
procedures which grantees are not 
currently undertaking. An estimated 40% 
of the MSFW participants are already 
being assessed for reading, either 
through enrollment in classroom 
training, in JTPA Title II-B where 
assessment for reading and math is 
required, or co-enrolled in other JTPA or 
Federally-funded programs where 
assessment is required (e.g., JTPA Titles 
I-A and III). Programs serving students 
and post high school attendees may use 
school records. Therefore, many 
participants are not expected to require 
assessment or contribute to additional 
data collection costs. Although costs of 
assessment may vary, using an average 
cost of $3.00 per test for the remaining 
60% of the MSFW participants results in 
an additional cost of $45,000, nationally. 
It is estimated that a one-time cost will 
be involved in revising reporting formats 
and management information systems. 
This cost has been prorated in annual 
burden hours. 


An increased programmatic reporting 
burden of 6,947 hours has been 
submitted to OMB, based annually on 
an average of 56 grantees per program 
year. 


F. OMB Submission 


The document appended to this notice 
has been submitted to the Office of 
Management and Budget for review 
under the Paperwork Reduction Act as a 
revision to a currently approved 
information collection system. 


Signed at Washington, D.C., this 18th day 
of April, 1991. 


Roberts T. Jones, 
Assistant Secretary of Labor. 
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and Instructions 


Employment and Training 
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Introduction 


Under the provisions of the Job 
Training Partnership Act (JTPA) the 
Secretary must review applications for 
financial assistance, make reports to the 
President and the Congress, perform 
evaluations and assessments, and 
provide financial and other assistance to 
recipient grantees under the Act. 
Facsimiles of the forms required to meet 
these responsibilities and the related 
procedures are contained in this grantee 
planning and reporting forms and 
instructions package. The following 
information is provided for each form: 

¢ Purpose of form. 

¢ General instructions and 
description of content of form. 

¢ Facsimile of form. 

¢ Instructions for completing form. 

The planning and reporting forms for 
which instructions are given in this 
package are mandatory. 

The Department of Labor has 
submitted the planning and reporting 
requirements detailed in this package to 
the Office of Management and Budget 
(OMB) for clearance per the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507). 
Clearance for the package has been 
provided under OMB Number 
(Expiration Date: ). Any 
additional requirements on planning or 
reporting will be submitted to OMB and 
will be issued officially to the 
Department through its directives 
system subsequent to clearance under 
which OMB granted Paperwork 
Reduction Act clearance. 

No forms or reports in this package 
may be changed or altered in any way 
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without prior approval from the 
National Office of the Employment and 
Training Administration and OMB 
clearance, as required by the Paperwork 
Reduction Act of 1980. 

Note: These revised planning/reporting 
instructions and formats are effective for PY 
1991. The current unrevised planning/ 
reporting instructions and formats are to 
continue to be used for PY 1990 and for any 
revisions submitted for periods prior to July 1, 
1991. 


Farmworker JTPA Budget Information 
Summary (FBIS) 


1. Purpose. The Farmworker Budget 
Information Summary (FBIS) displays 
planned expenditures broken out by 
program activity within cost category. It 
is a financial summary of the program’s 
objectives. 

2. General Instructions. The FBIS is 
required for each JTPA Title IV-A, 
section 402 grantee’s program and is a 
required part of the grant application. 
Planned expenditures are arrayed 
cumulatively by program year quarter. 
The instructions which follow detail the 
preparation of the Budget Information 
Summary for section 402 grants. 

3. Facsimile of Form. The FBIS form is 
ETA 8595. See the following page. 


BILLING CODE 4510-30-44 
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US. DEPARTMENT OF LABOR: Employment and Training Administration 
JTPA BUDGET INFORMATION SUMMARY 


' TITLE IV.A, SECTION 402 - MIGRANT/SEASONAL FARMWORKER PROGRAM 


@ GRANTEE. NAME. ANF ADDRESS b. GRANT NUMBER 


: 


setts teen seco tenses eneees eam eeeesenereseemencec sees ses eneneeneceere tease nes 2 eun, 


DATE SUBMLELTED ¢Month, Day, Year} 


os . To: 


| 1. CUMULATIVE QUARTERLY PROJECTIONS OF EXPENDITURES BY COST CATEGORIES AND PROGRAMS 


eee —eEeEeEeEeaeaoaoaoaoamaaoaoaoaoaoaoeaeSEamamanREaaE__eeeEEEee—ESE”™_—E—E—E—— SEE 
A. GRANT PROGRAM FUNCTION B. CUMULATIVE QUAR 
AND ACTIVITIY a Mi 


seatatadsisinaiiiageansatien 


TY. Training 


& Classroom Training 


____b. On the-Job Training : 


c. Work Experience/Tryout Employment 
d. Training Assistance: 


(1) ® Direct Entcred Unsut Employ. 
CEOS ali _RRe T 


2. Ting.-Related Supportive Services 
a. Classroom Training 


b. On-the-Job. Training 
c. Work Experience/Tryout Employment 
d Training Assistance 

(1) 8 Direet Entered Unsub. Employ. 


3. Non-Tmg.-Related Supportive 
Services ONLY (No Referral to Employment) 
4. Administration 
ative 


5. Total 


ll. TOTAL AVAILABLE FUNDS: 


A. Carry-In Funds 


B. New Obligationa? Authority 


REMARKS: 


EEA 8595. (April 1993) 
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4. Instructions for Completing the 
Farmworker, JTPA Budget Information 
Summary (FBIS) 

a. Grantee Name and Address. Enter 
the name and complete mailing address 
of the grantee as it appears on the 
Notice of Obligation (or equivalent). 

b. Grant Number. Enter the grant 
number as it appears on the appropriate 
Notice of Obligation (or equivalent) and 
date submitted. If this is a modification, 
enter the modification number and the 
date submitted. 

c. Period of Grant. Enter the month, 
day and year of the program year's 
starting date and ending date. 


Section I—Cumulative Quarterly 
Projections of Expenditures by Cost 
Categories and Programs 


Quarterly projections of obligations 
and expenditure of funds should be 
listed for the items below. Planning 
periods correspond to Federal fiscal 
year quarters, (i.e., end dates of 
December 31, March 31, and June 30 and 
September 30). 20 CFR 633.304 covers 
classification of costs by category. All 
plan entries on the FBIS will be rounded 
to the nearest whole dollar. 

Enter the projected expenditures by 
program activities within cost category 
and total for the grantee’s program. 
These expenditures should be the total 
planned, from Carry-In as well as New 
Obligational Authority, and should not 
include any expenditures incurred 
during the previous program year. All 
planned expenditures should be entered. 

All non-administrative expenditures 
of Federal funds in the grantee’s 
program must be charged to an activity. 

Column (A) Grant Program Function 
and Activity. 

This column lists cost categories and 
program activities against which the 
budget will be displayed by cumulative 
quarters in the appropriate column 
under (B). 

Line 1. Training. Enter by quarter, the 
planned accrued training expenditures 
for classroom or other training activities 
(as defined below). The entry for Line 1. 
for each quarter is the sum of the entries 
for Lines 1.a. through 1.d. for that 
quarter. Include amounts paid to 
employers for allowable expenses 
resulting from on-the-job training. 
Instruction and related costs consist of 
goods and services, except supportive 
services, which affect those program 
participants who are in either a work 
environment, or classroom setting. Costs 
of compensation paid to participants for 
time spent in training activities shall be 
charged to training. 

Line 1.a. Classroom Training 
(Includes Occupational and Basic Skills 
Training). Enter by quarter, the planned 


accrued training expenditures for 
Classroom Training programs conducted 
by the grantee and its agents. Accrued 


_ expenditures for Classroom Training 


should include the cost of any 
Classroom Training conducted directly 
by the grantee or included in a 
Classroom Training contract or 
subgrant, such as: 

(a) Cost of compensation paid to 
participants for time spent in Classroom 
Training (i.e. allowances). Wages and 
fringe benefits may be paid to 
Classroom Training participants as 
specified at 20 CFR 633.304(c)(2)(ii) and 
should be treated as allowances and 
included in the Training cost category; 

(b) The cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in Classroom 
Training, which also should be included 
in the Training cost category; 


Note: Cost of any supportive services-to 
Classroom Training participants should be 
included in the Training-Related Supportive 
Services cost category on Line 1.A.2.a., below. 


Basic Education Skills—Training that 
includes remedial reading, writing, 
communication, mathematics and/or 
English for non-English speakers. 

Job Skills Training—Training that 
includes: vocational education which is 
designed to provide individuals with the 
technical skills and information required 
to perform a specific job or group of 
jobs. 

Line 1.b. On-the-Job Training. Enter 
by quarter the planned accrued training 
expenditures for On-the-Job Training 
(OJT) conducted by the grantee and its 
agents. Accrued expenditures for On- 
the-Job Training should include the cost 
of any On-the-Job Training conducted 
directly by the grantee or included in an 
On-the-Job Training contract or 
subgrant, such as: 

(a) Cost of reimbursement to 
employers for the extraordinary costs 
associated with training On-the-Job 
participants, which should be included 
in the Training cost category; 

(b) Cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in On-the-Job 
Training, which also should be included 
in the Training cost category; 


Note: Cost of any supportive services to 
On-the-Job Training participants should be 
included in the Training-Related Supportive 
Services cost category on Line I.A.2.b., below. 

Note: (1) For combined activities, when 
allowances are paid in the primary activity 
and OJT is the nonprimary activity, 
ALLOWANCES WILL NOT BE PAID FOR 
OJT. (2) Reimbursement to private-for-profit 
employers for OJT costs are limited to 
amounts allowable in 20 CFR 633.303 and 
633.304 of the Federal regulations. 
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Line 1.c. Work Experience/Tryout 
Employment. Enter by quarter, the 
planned accrued training expenditures 
for Work Experience and/or Tryout 
Employment programs conducted by the 
grantee and its agents. Accrued 
expenditures for Work Experience and/ 
or Tryout Employment should include 
the cost of any Work Experience and/or 
Tryout Employment conducted directly 
by the grantee or included in a Work 
Experience and/or Tryout Employment 
contract or subgrant, such as: 

(a) Cost of compensation paid to 
participants or time spent in Work 
Experience and/or Tryout Employment. 
Such wages and fringe benefits may be 
paid to Work Experience and/or Tryout 
Employment participants as specified at 
20 CFR 633.304{c)(2){ii) and should be 
included in the Training cost category; 

(b) Cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in Work 
Experience and/or Tryout Employment, 
which should be included in the 
Training cost category. 

Noie: Cost for any supportive services to 
Work Experience and/or Tryout Employment 
participants should be included in the 
Training-Related Supportive Services cost 
Category on Line I.A.2.c., below. 


Line 1.d. Training Assistance. Enter 
by quarter, the planned accrued training 
expenditures for Training Assistance 
provided by the grantee and its agents 
for participants who dre not enrolled in 
any other activity. Accrued 
expenditures for Training Assistance 
should include, but not be limited to 
costs for: 

Training Assistance—Includes, but is 
not limited to: 

(a) Training Assistance to Applicants 


(1) Outreach 

(2) Intake 

(3) Screening for eligibility 
determination 
(b) Training Assistance to Participants 

(1) Orientation to the world of work 

(2) Job-related counseling and 
assessment 

(3) Employability assessment (other 
than that performed during intake) 

(4) Job development 

(5) Job search assistance 

(6) Job referral and placement 

(7) Vocational Exploration Programs 
Note: Cost of any supportive services to 

Training Assistance participants should be 


included in the Training-Related Supportive 
Services cost category on Line 1.A.2.c, below. 


Line 1.d.(1) Direct Entered 
Unsubsidized Employment. These 
expenditures are a sub-breakout of 
expenditures reported by quarter on 





Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Notices 


Line 1.d. Accrued expenditures should 
include the cost of the programs for 
participants who entered unsubsidized 
employment during the program year 
after receiving only Training Assistance 
services: 

Training Assistance—Includes, but is 
not limited to: 

(a) Training Assistance Applicants 
(1) Outreach 
(2) Intake 
(3) Screening for eligibility 

determination 

(b) Training Assistance to Participants 


(1) Orientation to the world of work 

(2) Job-related counseling and 
assessment 

(3) Employability assessment (other 
than that performed during intake) 

(4) Job development 

{5) Job search assistance 

(6) Job referral and placement 

(7) Vocational Exploration Programs 


Note: Cost of any supportive services to 
Training Assistance participants should be 
included in the Training-Related Supportive 
Services cost category on Line I.A.2.d., below. 


Note: Direct entries into unsubsidized 
employment can be reported only when, the 
grantee verifies from a reliable source, 
preferably the employer, that the participant 
has become employed. 

Direct entry into unsubsidized employment 
includes those terminees who establish their 
own business and become su: f-employed 
following participation in Tr sing 
Assistance activities designed to achieve this 
result. A person is to be considered self- 
employed if s/he has established a business 
which meets, at a minimum, the definition 
contained in IRS Publication No. 334, Tax 
Guide for Small Businesses, Part I (i.e., A 
business is an activity entered into for the 
purpose of making a profit. Two 
characteristic elements of a business are: 
regularity of activities and transactions, and 
the production of income.) Where a state or 
local statute contains stricter requirements 
for determining the existence of a business, 
that statute should be followed. 


Line 2. Training-Related Supportive 
Services. Enter by quarter, the planned 
accrued expenditures for Training- 
Related Supportive Services to 
participants. These planned 
expenditures include costs of supportive 
services which are necessary to enable 
an eligible individual to participate in 
training or subsidized employment 
under section 402 and to obtain 
subsequent unsubsidized employment. 

Such supportive services may include, 
but are not limited to: 

(1) Health care 


(2) Meals and other nutritional 
assistance 

(3) Residential support, including 
temporary shelter 

(4) Legal, financial and personal 
counseling 

(5) Child care 

(6) Relocation assistance 

(7) Transportation 

(8) Emergency assistance 


The entry for Line 2 for each quarter is 
the sum of the entries for Lines 2.a. 
through 2.d. for that quarter. 

Include in each of Lines 2.a. through 
2.d.(1) (by cumulative quarter) the 
planned accrued expenditures for 
Training-Related Supportive Services 
provided to participants in that activity. 

Line 2.a. Classroom Training {includes 
Basic Education and Job Skills Training). 

Line 2.b. On-the-Job Training. 

Line 2.c. Work Experience/Tryout 
Employment. 

Line 2.d. Training Assistance. 

Line 2.d. (1) Direct Entered 
Unsubsidized Employment. 

This entry is a sub-breakout of Line 
2.d. 

Line 3. Non-Training-Related 
Supportive Services ONLY (No 
Referrals to Employment). 

Enter by quarter, the planned accrued 
training expenditures for Non-Training- 
Related Supportive Services to 
participants. These planned 
expenditures include “Services ONLY” 
costs of the goods and services which: 

(a) Involve no training or subsidized 
employment; 

(b) Are provided to participants who 
are not in any training or Training 
Assistance activities; 

(c) Are provided to participants who 
have not been referred to unsubsidized 
employment; 

(d) Include, but are not limited to such 
services as: 

(1) Health care 

(2) Meals and other nutritional 
assistance 

(3) Residential support, including 
temporary shelter 

(4) Legal, financial and personal 
counseling 

(5) Child care 

(6) Relocation assistance 

(7) Transportation and commuting 
assistance 

(8) Emergency assistance 

Line 4. Administration. Enter, by 
quarter, the planned accrued training 
expenditures for administrative costs as 
identified in the regulations (20 CFR 
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633.304(c)}(1)). Administrative costs 
consist of all direct and pro-rated costs 
associated with the management of the 
grantee’s program. This includes 
subgrantee, and contractor direct and 
pro-rated administrative costs. 

Line 5. Total. Enter, by quarter, the 
sum of Lines 1 through 4. 


Section II—Total Available Funds 


Enter the amount of total federal 
funds available. The entry for Section II 
is the sum of the entries for Section IIA. 
and II.B. 


Section II.A—Carry-In Funds 


Enter the amount of funds granted by 
the Employment and Training 
Administration during the program year 
preceding the report period which have 
not been charged as an accrued 
expenditure. The grantee’s section 402 
funds contained in this item will consist 
of (1) amounts the grantee has not yet 
legally committed and (2) unliquidated 
obligations, and these are assumed to be 
available for accrued expenditures 
during the program year covered by this 
financial planning document. 


Note: For purposes of this section an 
unliquidated obligation is an order or other 
legal commitment of funds for goods/services 
not yet received. 


Section II.B—New Obligational 
Authority 


Enter the amount of funds granted by 
the Employment and Training 
Administration for operation of the 
grantee’s program under this JPTA 
section 402 for the program year. 


Farmworker JTPA Program Planning 
Summary (FPPS) 


1. Purpose. The Farmworker Program 
Planning Summary (FPPS) displays 
program goals for a grantee’s program. 
On this required form, planned 
participation is shown both for the total 
grant and for individual program 
activities. 

2. General Instructions. The FPPS will 
be submitted for each JTPA Title IV-A, 
section 402, grantee’s program and is a 
required part of the grant application. 
The specific instructions below explain 
the items on the FPPS. Development of 
the information needed to complete 
these items is one product of the 
grantee’s planning system. 

3. Facsimile of form. The FPPS form is 
ETA 8596. See the following page. 


BILLING CODE 4510-30-M 
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U.S. DEPARTMENT OF LABOR: Employment and Training Administration 


JTPA PROGRAM PLANNING SUMMARY 


TITLE IV.A, SECTION 402 . \MIGRANT/SEASONAL FARMWORKER PROGRAM 


a. GRANTEE NAME AND ADDRESS B. GRANT NUMBER MODIFICATION NUMBER 


DRAFT 


} 1. PARTICIPATION AND TERMINATION 
SUMMARY 


DATE SUBMITTED (Month, Day, Year) 


C. PERIOD OF GRANT 


From: 


A. TOTAL PARTICIPANTS 
1 New Participants 


2 eee Carried Over 
o 2 ee 


B. TOTAL TERMINATIONS 
1. Entered Unsubsidized Employment 
a. Direct (No Training or Sub. Employment) 
b. Indirect (her Training/Sub. Employmenc} 
(1) 8 Also Attained Any Employ. Enhanc. 
2. Attained Employability Enhanc. ONLY 
3. Services ONLY (No Referrals to Employ.) 


4. All Other Terminations 


C. TOTAL CURRENT PARTICIPANTS 
(End-of.-Quarter) . 


: It PARTICIPATION IN PROGRAM ACTIVITIES 


A. Classroom Training 
B. On-theJob Training 
C. Work Experience/Tryout Employment 


D. Training Assistance 


(ll. SIGNIFICANT CHARACTER: 71CS OF TERMINTES PROGRAM YEAR PLAN 

(Exclude Services ONLY Terminees) 
School Dropout Reading Skills Below 
Instate Migrants E. 8th Grade or Less 1. 7th Grade Level 


Interstate Black Long-Term 
B. Migrants F. (Not Hispanic) J. Agricultural Employ. 


C. Female G. Hiypanic K. Multipic Barriers 


Single Hd. of Public Assistance 
H. Hshid. w/Dep. Child L. Recipient 


ETA 8596 (April 1991) 
BILLING CODE 4510-30-C 
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4. Instructions for Completing the 
Farmworker, JTPA Program Planning 
Summary (FPPS) 

a. Grantee Name and Address. Enter 
the name and mailing address of the 
grantee as it appears on the Notice of 
Obligation (or equivalent). 

b. Grant Number. Enter the grant 
number as it appears on the appropriate 
Notice of Obligation (or equivalent) and 
date submitted. If this is a modification, 
enter the modification number and the 
date submitted. 

c. Period of Grant. Enter the month, 
day and year of the program year's 
starting date and ending date. 


Section I—Participation and 
Termination Summary 


Section I describes the planned flow 
of participants through the program: the 
number entering, those leaving 
(including the reasons for their 
departures), and those remaining in the 
program. The plan is cumulative by 
program year quarter unless otherwise 
specified and includes carry over 
participants. 

Column headings will reflect the 
quarters of the Federal fiscal year {i.e., 
September 30, December 31, and June 
30). There should be no mix of program 
years on any FPPS. In those few = 
instances where a grantee's program 
covers more than one year, an 
additional FPPS should be completed 
showing the other year’s activity on the 
appropriate lines. 

Entries under Items I.A. and LB. are to 
be cumulative and entries for I.C. 
contain the planned participation as of 
the close of business on the last day of 
each quarter. 

Line I.A. Total Participants. Enter by 
quarter, the total number of participants 
planned for the program. Entries should 
be cumulative for the program year to 
date. This item is the sum of Items 
1.A.1—New Participants, and Item 
1.A.2.—Participants Carried Over. 

Participant—Any individual who has: 
(1) been determined eligible for 
participation upon intake; and (2) 
started receiving employment, training, 
or services (except post-termination 
services) funded under the Act following 
intake. This does not include individuals 
who receive only outreach and/or 
intake and initial assessment services. 

Outreach Services—The collection, 
publication and dissemination of 
information on program services 
directed toward economically 
disadvantaged and other individuals 
eligible to receive JTPA section 402 
training and support services. 

Intake Services—The screening for 
eligibility, and (1) a determination of 
whether the program can benefit the 


individual; (2) an identification of the 
employment and training activities and 
services which would be appropriate for 
that individual; (3) a determination of 
the availability of an appropriate 
employment and training activity; (4) a 
decision on selection for participation; 
and (5) the dissemination of information 
on the program. 

Assessment Services—A service 
designed to initially determine each 
participant’s employability, aptitude, 
abilities and interests, through 
interviews, testing and counseling to 
achieve the applicant’s employment 
related goals. 

Line 1.A.1. New Participants. Enter by 
quarter, the number of new participants 
expected to enter the program after the 
beginning of the program year. 

Also include in this item, those 
persons expected to enter this title or 
program from another program operated 
under the Act by a different recipient. A 
participant in another program or title 
under JTPA who met the eligibility 
criteria for section 402 at the time of 
enrollment into such other program or 
title may be enrolled in the section 402 
program. A section 402 participant who 
met the eligibility criteria for another 
program or title under JTPA at the time 
of enroliment into section 402 program 
may be enrolled in such other program 
or title. 

Line 1.A.2. Participants Carried Over. 
Enter by quarter, the number of 
participants planned to be in the 
grantee’s program on the last day of the 
previous program year whose 
participation will continue in this 
program year. 

This entry should be updated to 
reflect the actual number of participants 
carried over when that information 
becomes available. It will then be the 
same for all subsequent quarters of the 
year. 

Line I.B. Total Terminations. Enter by 
quarter, the number of participants 
expected to terminate from the program 
for any reason during the program year. 
Entries by quarter should be cumulative 
of the program year to date. This entry 
is the sum of Items 1.B.1 through I.B.4. 

(Participants who move among 
program activities within a title are not 
terminations and should not be counted 
here.) 

Termination—The separation of a 
participant from a given title of the Act 
who is no longer receiving employment, 
training or services (except post- 
termination services) funded under the 
title. 


Note: Individuals may continue to be 
considered as participants for a single period 
of up to 90 days after last receipt of 
employment and/or training (30 days after 
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last receipt of services only) funded under a 
given title. 

Line I.B.1. Entered Unsubsidized 
Employment. Enter by quarter, the 
cumulative number of participants who 
are expected to enter (through the 
grantee or otherwise) unsubsidized 
employment through the end of the 
reporting period. 

Note: Seasonal agricultural placements will 
not be considered as entered unsubsidized 
employment unless such placement 
represents an upgraded position within 
agriculture and will not result in the 
continued underemployment of the 
participant (20 CFR 633.104). 


Unsubsidized Employment— 
Employment not financed from funds 
provided under the Act that includes a 
job, entry into registered apprenticeship 
and/or military service, or self 
employment. 

Line I.B.1.a. Direct (No Training or 
Subsidized Employment). Enter by 
quarter, the cumulative number of 
participants who are expected to enter 
(through the grantee or otherwise) 
unsubsidized employment after 
receiving only Training Assistance 
Services. This line is a sub-breakout of 
Line 1.B.1. 


Note: Direct entries into unsubsidized 
employment can be reported only when the 
grantee verifies from a reliable source, 
preferably the employer, that the participant 
has become employed. 

Direct entry into unsubsidized employment 
includes those terminees who may establish 
their own business and become self- 
employed following participation in Training 
Assistance activities designed to achieve this 
result. A person is to be considered self- 
employed if he/she has established a 
business which meets, at a minimum, the 
definition contained in IRS Publication No. 
334, Tax Guide for Small Businesses, Part I 
(i.e., A business is an activity entered into for 
the purpose of making a profit. Two 
characteristic elements of a business are 
regularity of activities and transactions and 
the production of income.). Where a State or 
local statute contains stricter requirements 
for determining the existence of a business, 
that statute should be followed. 


Direct—A participant who will 
receive no basic skills or occupational 
skills training or subsidized employment 
while enrolled as a Section 402 
participant. 

Subsidized Employment— 
Employment financed from funds 
provided under the Act. 

Training Assistance—Includes, but is 
not limited to: 

(a) Training Assistance to Applicants 


(1) Outreach 

(2) Intake 

(3) Screening for eligibility 
determination 
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{b) Training Assistance to Participants 
(1) Orientation to the world of work 
(2) Job-related counseling and 
assessment 
(3) Employability assessment (other 
than that performed during intake) 
(4) Job development 
(5) Job search assistance 
(6) Job referral and placement _. 
(7) Vocational Exploration Programs 
(c) Supportive —— to Training 
Assistance particip 
Line LB.1.b. indirect {After Training/ 
Subsidized Employment). 
- Enter in Item LB.1.b. the number of 
participants who are expected to enter 
unsubsidized employment during the 
program year, after participation in 
occupational or remedial training or 
subsidized employment activity. These 
terminees may or may not have received 
supportive services. This line is a sub- 
breakout of Line 1.B.1. 


Note: indirect entries into unsubsidized 
employment can be reported only when the 
grantee verifies from a reliable source, 
preferably the employer, that the participant 
has become employed. 

Indirect entry into unsubsidized 
employment includes those terminees who 
may establish their own business and 
become self-employed following participation 
in a program activity specifically designed to 
achieve this result. A person is to be 
considered self-employed if he/she has 
established a business which meets, at a 
minimum, the definition contained in IRS 
Publication No. 334, Tax Guide for Small 
Businesses, part I (i.e., A business is an 
activity entered into for the purpose of 
making a profit. Two characteristic elements 
of a business are regularity of activities and 
transactions and the production of income.). 
Where a State or local statute contains 
stricter requirements for determining the 
existence of a business, that statute should 
be followed. 


Indirect—A terminee who will receive 
basic skills and/or occupaional skills 
training or subsidized employment while 
a Section 402 participant. 

Line 1.B.1.b.(1) Also Attained Any 
Employability Enhancement. 

Employability enhancement may be 
an outcome for participants in addition 
to entered unsubsidized employment, 
which is recognized as enhancing long- 
term employability and contributing to 
the potential for a long-term increase in 
earnings and employment. This line is a 
sub-breakout of Line 1.B.1.b. Outcomes 
which meet this requirement will be 
restricted to the five types of 
employability enhancements listed 
below: 

Entered Non-Section 402 Training— 
the unduplicated total number of 
participants who, at termination from 
section 402 programs, had entered an 
occupational skills training program or 


postsecondary education program not 
funded under Section 402 of the JTPA, 
which builds upon and does not 
duplicate training received under 
section 402. 

Returned to Full-Time School—the 
unduplicated total number of 
participants who returned to full-time 
secondary school (e.g., junior high 
school, middle school and high school), 
including alternative school, if, at the 
time of intake the participant was not 
attending school, exclusive of summer, 
and had not obtained a high school 
diploma or equivalent certificate. This 
category also applies to at-risk youth 
who were retained in school as a result 
of continuing active participation in the 
scofion 402 program. 

Completed Major Level of 
Education—the unduplicated total 
number of participants who, prior to 
termination, had completed 
enrollment, a level of educational 
achievement which had not been 
reached at entry. Levels of educational 
achievement are secondary and 
postsecondary. Completion standards 
shall include attainment of a high school 
diploma, GED Certificate or equivalent 
at the secondary level, and shall require 
a diploma or other written certification 
of completion at the postsecondary 
level. 

Completion of Worksite Training 
Objectives—the unduplicated total 
number of participants who, prior to 
termination, had completed a level of 
work readiness, through worksite 
training, which had not been reached at 
entry. This includes the completion ora 
work experience, tryout employment, 
pre-apprenticeship of agricultural 
upgrading program. 

Attained Basic/Occupational Skills 
Proficiency—the unduplicated total 
number of participants who, prior to 
termination, had demonstrated 
proficiency, as defined by the grantee in 
basic skills and occupational skills, in 
which the participant was deficient at 
the time of enrollment in the section 402 
program. Skill/learning gains must be 
achieved through active program 
participation and must be the result of a 
prior employability development 
planning process which identifies the 
participant's skill deficiencies, the 
training needed to overcome the 
deficiencies and the level of proficiency 
needed for attainment of the 
employability skill. Documented skill/ 
learning gains achieved from completion 
of an adult basic education program, 
English as a second language, or 
remedial and/or supplemental basic 
skills course, or completion of a pre- 
apprenticeship course, agricultural 
upgrade program, youth employment 
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competency program, or oceupational/ 
vocational or technical skills course are 
acceptable. The training involved in this 
outcome may be paid for solely from 
JTPA section 402 funds or in 
combination with other sources. 

Line 1.B.2. Attained Employability 
Enhancement ONLY. 

Enter by quarter, the cumulative 
number of participants who are 
expected to (1) attain one of the 
enhancements outcomes under Item 
1.B.1.b. (1), and (2) will not be placed in 
unsubsidized employment. A participant 
shall be reported in only one of the 
enhancement outcomes even though 
more than one enhancement may be 
achieved. 


Note. This is a unduplicated count and 
does not include those who may receive 
Training Assistance ONLY. 


Line 1.B.3. Services ONLY (No 
Referrals to Employment). 

Enter by quarter, the cumulative 
number of participants who are 
expected to receive Services ONLY. 


Note: Such individuals would not receive 
any program employment/training and no 
entry/referral to unsubsidized employment. 

Line 1.B.4. Al] Other Terminations. 

Enter by quarter, the total number of 
participants who are expected to be 
terminated for reasons other than those 
in Lines LB.1., 1.B:1.a., LB.Lb., 1.B.2., and 
1.B.3. 

Line I.C. Total Current Participants 
(End of Quarter). 

Enter by quarter, the total number of 
participants who are expected to be in 
the programs as of close of business on 
the last day of each quarter and who are 
expected to continue to receive services 
into the next reporting period. 

Section II. Participation in Program 
Activities 

This section summarizes JTPA 
program plans (goals) for providing 
training and subsidized employment to 
participants. The plan is presented in 
terms of a cumulative count of all 
participants in each program activity. 
Only those participants whose program 
activities are to be financed with section 
402 funds should be entered here. 

Enter by quarter, the cumulative 
number of participants expected to enter 
the activities during the program year. 
This will include participants carried 
over from the previous program year as 
well as those who enter the activity 
after the start of the current program 
year. Participants who are expected to 
be in more than one activity should be 
counted enly once for each activity in 
which they are expected to participate. 
Participants who are expected to receive 
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Services ONLY should be counted only 
in Section I-Participation and 
Termination Summary, as appropriate. 

Line II.A. Classroom Training 
(Includes Occupational and Basic Skills 
Training). 

Enter by quarter, the cumulative 
number of participants expected to be in 
occupational classroom training 
activities operated by the grantee, its 
contractor or subgrantee. Occupational/ 
job skills classroom training includes 
training ordinarily conducted in an 
institutional setting and designed to 
provide individuals with the technical 
skills and information required to 
perform a specific job or group of jobs. 
Participants in other classroom 
activities which are designed to enhance 
the employability of the participant by 
upgrading basic skills (e.g., remedial 
education or training in English 
language proficiency) also would be 
included here. 

Line I.B. On-the-Job Training. 

Enter by quarter, the cumulative 
number of participants expected to be in 
On-the-Job Training. 

Line IL.C. Work Experience/Tryout 
Employment. 

Enter by quarter, the cumulative 
number of participants expected to be in 
Work Experience and Tryout 
Employment activities as referred to at 
(20 CFR 633.302(c} and (d)). In-school 
Work Experience activities include part- 
time employment for students enrolled 
full-time in, and attending, an 
elementary, secondary, trade, technical 
or vocational school, or college or a 
university, or scheduled to attend full- 
time the next regularly scheduled 
quarter or semester of any of these 


schools. Also, include here the number 
of participants expected to be enrolled 
in Work Experience activities other than 
In-school Work Experience activities. 

Line ILD. Training Assistance. 

Enter by quarter, the cumulative 
number of participants expected to be in 
Training Assistance. 

Training Assistance—Includes, but is 
not limited to: 


(a) Training Assistance to Applicants 
(1) Outreach 
(2) Intake 
(3) Screening for eligibility 
determination 
(b) Training Assistance to Participants 
(1) Orientation to the world of work 
(2) Job-related counseling and testing 
(3) Employability assessment (other 
than that involved during intake) 
(4) Job development 
(5) Job search assistance 
(6) Job referral and placement 
(7) Vocational Exploration Program 
(VEP) 


(c) Supportive Services to Training 
Assistance Participants 


Section III. Significant Characteristics of 
Terminees 


Lines Ill. A. through L., enter as 
appropriate the number of participants 
expected for the entire program year. 
Entries will be for the program year and 
will include participants carried over 
from the previous program year. Enter 
each participant in as many of these 
items as.are appropriate, if any. 

Note: Exclude Services ONLY terminees 
(Line L.B.3.). 


A participant record should be 
established for each dependent served 
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under the section 402 grant, aged 16 
years or older. 


Farmworker JTPA Financial Status 
Report (FFSR) 


1. Purpose. The Farmworker Financial 
Status Report (FFSR) displays 
cumulative information on the amount of 
JTPA funds expended, by program 
activity, by'the grantee. 

2. General Instructions. The FFSR is 
required for each JTPA Title IV-A, 
section 402 grant. Reporting periods 
correspond to Federal fiscal year 
quarters (i.e., end dates of September 30, 
December 31 and March 31). Cumulative 
information through the end of the 
fourth quarter will be entered on the 
FASR and no FFSR will be submitted for 
that report period. 

Three copies of the FFSR are to be 
provided to: U.S. Department of Labor, 
Employment and Training 
Administration, ATTN: TDNF Room N- 
4641, 200 Constitution Avenue, NW., 
Washington, DC 20210. 

Reports due at DOL are to be 
postmarked no later than 45 days after 
the end of each report period (20 CFR 
633.314). 

Section 402 program FFSR 
expenditure data will be compiled on an 
accrual basis. All entries on the 
quarterly FFSR will be made to the 
nearest whole dollar. A grantee whose 
records are not maintained on an 
accrual basis may develop accrual data 
for reports on the basis of an analysis of 
the documentation on hand (29 CFR 70- 
207-2(a)). 

3. Facsimile of form. The FFSR form is 
ETA 8597. See the following page. 


BILLING CODE 4510-30-M 





Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Notices 


U.S. DEPARTMENT OF LABOR'- Employment and Training Administration 


JTPA FINANCIAL STATUS REPORT 


TITLE IV-A, SECTION 402 -- MIGRANT/SEASONAL FARMWORKER PROGRAM 


a. GRANTEE NAME AND ADDRESS b. GRANT NUMBER 


DRAFT ~ EFORT PERIOD 


A. STATUS OF FUNDS 


(Report in Whole Dollars ONLY) 


az Classroom Training 
2. On-the-Job Training 
Se ee See. 
re ae 
a.® Direct Entered Unsub. Employ. 
5. Services ONLY (No Refer. to oEmplov.) 


6. Administration 


7. Total 


REMARKS: 


} B. CERTIFICATION. ---> 1 CERTIFY that to the best of my knowledge and belief that this report is CORRECT and COMPLETE 
j and alf-outlays are for the purposes set forth in the GRANT AGREEMENT 


TYPED NAME AND TITLE OF AUTHORIZED OFFICIAL. | PHONE NUMBER SIGNATURE — 
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4. Instructions for Completing the 
Farmworker, JTPA Financial Status 
Report (FFSR). 

a. Grantee Name and Address. Enter 
the name and address of the grantee as 
it appear on the Notice of Obligation {or 
eequivalent). 

b. Grant Number. Enter the grant 
number as it appears on the Notice of 
Obligation (or equivalent). 

c. Report Period Enter the month, day, 
and year of the beginning and ending of 
the period for which this report is 
prepared. Since the report will be 
prepared on a cumulative basis, the 
beginning date will be the first day of 
the program year. 

A. Status of Funds (Report in Whole 
Dollars). 


Lines 1 through 7 


Enter the accrued program 
expenditures from the beginning of the 
program year to date for each of these 
lines. Accrued expenditures are the 
actual disbursements (payments other 
than advances) plus invoices on hand 
and other projected payments for goods 
or services received (for which invoices 
have not been received); and salaries 
and related benefits (earned but not 
paid) for the days between the 
beginning of the program year and the 
end of the reporting year. 

Include in each of Lines 1 through 5 
the accrued Federal share of non- 
administrative program outlays directly 
attributed to that activity. 20 CFR 
633.304(d) assigns program activities to 
cost categories. Accrued expenditures 
for Administration are to be entered on 
Line 6, Column (A). 

All non-administrative expenditures 
of Federal funds in the JTPA grant must 
be charged to an activity (i.e., Lines 1 
through 5). 

Column (A) Total Federal Share of 
Program Outlays. 

Distribute the entries for Column (A) 
Lines 1 through 6 by the appropriate cost 
category. (Refer to 20 CFR 633.304.) The 
sum of Lines 1 through 6 should be 
entered on Line 7—Total. 


Columns (B) through (D) 


These columns for each line are sub- 
totals of the entry in Column (A). 
Distribute the entries for Columns (B) 
through (D), Lines 1 through 5 by the 
appropriate cost category. (Refer to 20 
CFR 633.304.) The sums of Columns (B) 
through (D) are totaled in Column (A) 
for. a given line 

Note: The entries on Line 5, Coil (A) 
and (D) should be identical. 


Entries in Column (B) contain the 
accrued Training expenditures 
associated with the activity, from the 


beginning the end of the report 
period for all participants served. 
Entries in Column (C) contain the 
accrued Training-Related Supportive 
Service expenditures associated with 
the activity, from the beginning through 
the end of the report period for all 
participants served. The entry in 
Column (D) contains the accrued Non- 
Training-Related Supportive Service 
expenditures (also called Services 
ONLY expenditures) associated with the 
activity, from the beginning through the 
end of the report period for all Services 
ONLY participants served. 

Line 1. Classroom Training {Includes 
Occupational and Basic Skills Training). 

Enter the accrued training 
expenditures for Classroom Training 
programs conducted by the grantee and 
its agents. Accrued expenditures for 
Classroom Training should include the 
cost of any Classroom 
conducted directly by the grantee or 
included in a Classroom Training 
contract or subgrant, such as: 

(a) Cost of compensation paid to 
participants for time spent in Classroom 
Training (i.e., allowances). Wages and 
fringe benefits may be paid to 
Classroom Training participants as 
specified at 20 CFR 633.304(c)(2)(ii) and 
should be treated as allowances and 
included in the Training cost category; 

(b) Cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in Classroom 
Training, which also should be included 
in the Training cost category; 

(c) Cost of any supportive services to 
Classroom Training participants, which 
should be included in the Training- 
Related Supportive Services cost 
category. 

Basic Education Skills—Training that 
includes remedial reading, writing, 
communication, mathematics and/or 
English for non-English speakers. 

Job Skills Training—Training that 
includes vocational education which is 
designed to provide individuals with the 
technical skills and information required 
to perform a specific job or group of 
jobs. 

Line 2. On-the-Job Training. 

Enter the accrued training 
expenditures for OJT activities 
conducted by the grantee and its agents. 
Accrued expenditures for OJT should 
include the cost of any OJT conducted 
directly by the grantee or included in an 
OJT contract or subgrant, such as: 

(a) Cost of reimbursement to 
employers for the extraordinary costs 
associated with training On-the-Job 
participants, which should be included 
in the Training cost cateory; 

(b) Cost of Training Assistance 
provided to individuals prior to, during, 
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or after participation in On-the-Job 
Training, which also should be included 
in the Training cost category; —~ 

(c) Cost of any supportive services to 
On-the-Job Training participants, which 
should be included t in the “raining- 
Related Supportive Services cost 
category. 

Note: (1) For combined activities, when 
allowances are paid in the primary activity 
and OJT is the nonprimary activity, 
ALLOWANCES WILL NOT BE PAID FOR 
OJT. (2) Reimbursement to private-for-profit 
employers for OJT costs are limited to 
amounts allowable in 20 CFR 633.303 and 
633.304 of the Federal regulations. 


Line 3. Work Experience/Tryout 
Employment. 

Enter the accrued training 
expenditures for Work Experience and/ 
or Tryout Employment programs 
conducted by the grantee and its agents. 
Accrued expenditures for Work 
Experience and/or Tryout Employment 
should include the cost of any Work 
Experience and/or Tryout Employment 
conducted directly by the grantee or 
included in a Work Experience and/or 
Tryout Employment contract or 
subgrant, such as: 

{a} Cost of compensation paid to 
participants or time spent in Work 
Experience and/or Tryout Employment. 
Such wages and fringe benefits may be 
paid to Work Experience and/or Tryout 
Employment participants as specified at 
20 CFR 633.304(c)(2)(ii) and should be 
included in the Training cost category; 

(b) Cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in Work 
Experience and/or Tryout Employment 
participants, which should be included 
in the Training-Related Supportive 
Services cost category; 

(c) Cost of any supportive services to 
Work Experience and/or Tryout 
Employment participants, which should 
be included in the Training-Related 
Supportive Services cost category. 

Line 4. Training Assistance. 

Enter the accrued training 
expenditures for Training Assistance 
provided by the grantee and its agents 
for participants who are not enrolled in 
any other activity. Accrued 
expenditures for Training Assistance 
should include, but not be limited to 
costs for: 

Training Assistance—Includes, but is 
not limited to: 

(a) Training Assistance to Applicants 

(1) Outreach 

(2) Intake 

(3) Screening for eligibility 

determination 
(b) Training Assistance to Participants 
(1) Orientation to the world of work 
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(2) Job-related counseling and 

assessment 

(3) Employability assessment (other 

than that performed during intake) 

(4) Job development 

(5) Job search assistance 

(6) Job referral and placement 

(7) Vocational Exploration Programs 
(c) The cost of any supportive services 

to Training Assistance participants, 
which should be included in the 
Training-Related Supportive 
Services cost category. 

Line 4.a. Direct Entered Unsubsidized 
Employment. 

These expenditures are a sub- 
breakout of expenditures reported by 
quarter on Line 4. Accrued expenditures 
should include the cost of the programs 
for participants who entered 
unsubsidized employment during the 
program year after receiving only 
Training Assistance services: 

Training Assistance—Includes, but is 
not limited to: 

(a) Training Assistance to Applicants 

(1) Outreach 

(2) Intake 

(3) Screening for eligibility 

determination 
(b) Training Assistance to Participants 

(1) Orientation to the world of work 

(2) Job-related counseling and 

assessment 

(3) Employability assessment (other 

than that performed during intake) 

(4) Job development 

(5) Job search assistance 

(6) Job referral and placement 

(7) Vocational Exploration Programs 
(c) The cost of any supportive services 

to Training Assistance participants, 
which also should be included in 
the Training-Related Supportive 
Services cost category. 


Note: Direct entries into unsubsidized 
employment can be reported only when the 
grantee verifies from a reliable source, 
preferably the employer, that the participant 
has become employed. 

Direct entry into unsubsidized employment 
includes those terminees who establish their 


own business and become self-employed 
following participation in Training 
Assistance activities designed te achieve this 
result. A person is to be considered self- 
employed if s/he has established a business 
which meets, at a minimum, the definition 
contained in IRS Publication No. 334, Tax 
Guide for Small Businesses, part I {i.e., a 
business is an activity entered into for the 
purpose of making a profit. Two 
characteristic elements of a business are: 
regularity of activities and transactions, and 
the production of income.) Where a state or 
local statute contains stricter requirements 
for determining the existence of a business, 
that statute should be followed. 


Line 5. Services ONLY (No Referral to 
Employment). 

Enter the accrued expenditures for 
Non-Training-Related Supportive 
Services to participants. These planned 
expenditures include “Services ONLY” 
costs of the goods and services which: 

(a) Involve no training or subsidized 
employment; 

(b) Are provided to participants who 
are not in any training or Training 
Assistance activities; 

(c) Are provided to participants who 
have not been referred to unsubsidized 
employment; 

(d) Include, but are not limited to such 
services as: 

(1) Health care 

(2) Meals and other nutritional 
assistance 

(3) Residential support, including 
temporary shelter 

(4) Legal, financial and personal 
counseling 

(5) Child care 

(6) Relocation assistance 

(7) Transportation and commuting 
assistance 

(8) Emergency assistance 

Line 6. Administration. 

Enter the accrued training 
expenditures for administrative costs as 
identified in the regulations (20 CFR 
633.304(c)(1)). Administrative costs 
consist of all direct and pro-rated costs 
associated with the management of the 
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grantee’s program. This includes 
subgrantee, and contractor direct and 
pro-rated administrative costs. 

Line 7. Total. 

Enter the sum of Lines 1 through 6. 

B. Certification. 

Enter the typed name and title of an 
authorized official, telephone number, 
signature of an authorized official and 
the date submitted. 


Note: The annual accounting settlement 
process requires special consideration when 
there is a change in the costs (accrued 
expenditures) after the FASR has been 
submitted by the grantee. A revised FASR 
will be required for expenditures that have 
been increased or decreased. 


Farmworker, JTPA Program Status 
Summary (FPSS) 


1. Purpose. The Farmworker Program 
Status Summary (FPSS) collects 
cumulative participation and 
termination information, for each of the 
first 3 quarters of the program year and 
provides quantitative program 
accomplishments of the grantee’s 
program. 

2. General Instructions. The FPSS will 
be required for each JTPA Title IV-A, 
section 402, grant. Reporting periods 
correspond to Federal fiscal year 
quarter, i.e., end dates of September 30, 
December 31 and March 31. (Cumulative 
information through the end of the 
fourth quarter will be entered on the 
FASR and no FPSS will be submitted for 
that report period). 

Three copies of the FPSS are to be 
provided to: U.S. Department of Labor, 
Employment and Training 
Administration, Attention: TDNF, Room 
N-4641, 200 Constitution Avenue, NW., 
Washington, DC 20210. 

Reports due to DOL are to be 
postmarked no later than 45 days after 
the end of each report period. 

3. Facsimile of form. The FPSS form is 
ETA 8598. See the following page. 


BILLING CODE 4510-30-M 
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U.S. DEPARTMENT OF LABOR: Employment and Training Administration 
JTPA PROGRAM STATUS SUMMARY F 


TITLE IV-A, SECTION 402 - MIGRANT/SEASONAL FARMWORKER PROGRAM 


a. GRANTEE NAME AND ADDRESS b. GRANT NUMBER 


¢. REPORT PERIOD 


I. PARTICIPATION AND TERMINATION SUMMARY ; SUBTOTAL 
(a) 


— —————————————— 


A. TOTAL PARTICIPANTS 
1. New Participants 


2. Participants Carried Over 
ET eA, RN | 5 


__B. TOTAL TERMINATIONS 
1. Entered Unsubsidized Employment 
a. §% Direct (No Training or Subsidized Employment) 


b. @ Indirect (After Training/Subsidized Employment) 


(1) #8 Also Attained Any Employability Enhancement 


. Attained Employability Enhancement ONLY 
. Services ONLY (No Referrals to Employment) 


i All Other Terminations 
C. TOTAL CURRENT PARTICIPANTS (End-of-Quarter) 
| I. PARTICIPATION IN PROGRAM ACTIVITIES 
A. Classroom Training 
B. On-the-Job Training 


C. Work Experience/Tryout Employment 


D. Training Assistance 


REMARKS: 


TS . SS se Ee 


Ill. CERTIFICATION ---> I CERTIFY that to the best of my knowledge and belief that this report is CORRECT and-COMPI FTE for the purposes 
set forth in the GRANT AGREEMENT 


| NAME AND TITLE OF AUTHORIZED OFFICIAL PHONE NUMBER SIGNATURE DATE SUBMITTED (Mo., Day, Yr.) 


ETA 8598 (April 1991) 
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4. Instructions for Completing the 
Farmworkers [TPA Program Status. 
Summary (FPSS) 

a. Grantee Name and Address Enter 
the name“and address of the grantee as 
it appears on the Notice of Obligation 
(or equivalent). 

b. Grant Number Enter the grant. 
number as it appears on the appropriate 
Notice of Obligation (or equivalent). 
Also, enter date submitted) if a 
modification 


c. Report: Period Enter the month. day 
and year of the une and ending of 
the period for which this report is. 
prepared. Since the rerort will be 
prepared ona cumulative basis, the 
beginning date will be the first day of 
the program year. 


Column Headings 


Entries for Lines [.B.T.a., .B.1.b., and 
I.B.1.b.(1) are to be made in Column (a) 
Subtotal. Entries for all other lines wilt 
be made in Column (b) Total. 

Section E. Participation and Termination 
Summary: 

Section I provides information on 
actual program accomplishments in 
terms of the: total cumulative number of 
participants in the program, the number 
and types of terminations from the 
program, and the number of participants 
currently in the program as of the end of 
the Senet period. 

Entries under Lines L.A. and .B: are 
cumulative for the reporting period. 
Entries under Line IC. report the current 
participation as of the close of business 
on the last day of each quarter. 

Line L.A. Total Participants. 

Enter the total number of participants 
who are or were in the program during 
the reporting period, including both 
those on board at the beginning of the 
program year and those who have 
entered the program year. This 
item is the sum of Lines I.A.1. and I.A.2. 

Participant—Any individual who. has: 
(1) been determined eligible for 
participation upon intake; and (2) 
started receiving employment, training, 
or services (except post-termination 
services) funded under the Act following 
intake. This does not include individuals 
who receive only outreach and/or 
imtake and initial assessment services. 

Out : collection, 
publication and: dissemination of 
information on program services 
directed toward economically 
disadvantaged and other individuals 
eligible to receive JTPA section 401 

Intake Services—The screening for 
eligibility; and, (1) a determination of 
whether the program can benefit the 
individual; (2) an identification of the 


employment and training activities and 
services. whi be appropriate for 
that individual; (3) a determination of 
the availability of an appropriate: 

t and training activity; (4) a 
decisionion selection for participation; 
and, (5) the dissemination of information 
onthe program. 

Assessment Services—A service 
designed to initially determine each 
participant's employability, aptitudes, 
abilities and interests, through 
interviews, testing and counseling to 
achieve the applicant's employment 
related goals. 

Line LA.1. New Participants. 

Enter the number of new 
who have entered since the er of 
the program year. 

Also include in this Line those 
persons. who have entered this title or 
program from another program operated 
under the Act by a different recipient. A 
participant in another program or title 
under JTPA who met the eligibility 
criteria for section 402 at the time of 
enrollment into such other program or 
title may be enrolled in the section 402 
program. A section 402 participant whe 
met the eligibility criteria for another 
program or title under [TPA at the time 
of enrollment into the Section.402 
program may be enrolled in such other 
program or title. 

Line I.A.2. Participants Carried Over. 

Enter the number of participants in. 
the program at the beginning of the 
program year who were carried over 
from the previous program year. This 
entry should be the same forall 
subsequent quarters of the program year 
when the estimated figures on the FPPS 
are updated with actual figures. 

Line L.B. Total Terminations. 

Enter the number of participants 
terminated from the program for any 
reason during the reporting period. This 
line is the sum of Lines I.B.1 through 
1.B.4. (Participants who moved among 
program activities within a title and are 
not terminated, should not be counted 
here.) 

Termination—The separation of a 
participant from a given title of the Act 
who is no longer receiving employment, 
training or services (except past- 
termination services) funded under the 


Note: Individuals may continue-to be 
considered as participants for a single period 
of up to 90 days. after last receipt of 
ee or training funded under a given 
title. 

Line LB.t. Entered: Unsubsidized 
Employment. 

Enter the cumulative number of 
participants who entered (through the 
grantee or otherwise) full or part-time 
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unsubsidized employment during the 
reporting period. This.line is. the sum of 
Line 1.B.1.a. and L.B.1.b. 


Note: Seasonal agricultural placements will 
not be considered as entered unsubsidized 
employment unless such placement 
represents an upgraded position within 
agriculture and will not result in the 
continued underemployment of the 
participant (20-CFR 633.104). 


Unsubsidized Employment— 
Employment not financed from funds 
provided under the Act that includes a 
job upgrade, entry into apprenticeship 
and/or military service, or self 
employment. 

Line [-B-1.a. Direct (No Training or 
Subsidized Empleyment).. 

Enter by quarter, the cumulative 
number of participants. who entered 
(through the grantee or otherwise) 
unsubsidized employment after 
receiving only Training Assistance 
services. 

Note: Direct entries into unsubsidized 
employment can be.reported-only when the 
grantee verifies from a reliable source, 
preferably the employer, that the participant 
has become employed. 


Direct entry into unsubsidized 
employment includes those terminees 
who may establish their own business 
and become self-employed fellowing 
participation in Training Assistance 
activities designed to-achieve this result. 
A person is to be considered self- 
employed if he/she has established a 
business which meets, at a minimum, 
the definition contained. in IRS. 
Publication. No. 334, Tax Guide for Small 
Businesses, Part I (i.e., A business is an: 
activity entered into for the purpose of 
making a profit. Two characteristic 
elements of a: business are regularity of 
activities and transactions and the 
production of income.). Where-a State or 
local statute contains stricter 
requirements for determining the 
existence of a business, that statute 
should be followed. 


Direct—A terminee who received no 
basic skills or occupational specific 
training or subsidized employment while 
a section 401 participant. 

Subsidized Employment— 
Employment financed from funds 


(a) Training Assistance to. Applicants 
(1) Outreach 
(2) Intake 

determination 

(b) Training Assistance te Participants: 
(1) Orientation to the world of work 
(2) Job-related counseling and 
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assessment 

(3) Employability assessment (other 
than that performed during intake) 

(4) Job development : 

(5) Job search assistance 

(6) Job referral and placement 

(7) Vocational Exploration Programs 

(c) Supportive services to Training 

Assistance participants. 


Line 1.B.1.b. Indirect (After Training/ 
Subsidized Employment). 

Enter in Item I.B.1.b. the number of 
participants who entered unsubsidized 
employment during the program year 
after participation in occupational or 
remedial training or subsidized 
employment activity. These terminees 
may or may not have received 
supportive services. 


Note: Indirect entries into unsubsidized 
employment can be reported only when the 
grantee verifies from a reliable source, 
preferably the employer, that the participant 
has become employed. 

Indirect entry into unsubsidized 
employment includes those terminees who 
may establish their own business and 
become self-employed following participation 
in a program activity specifically designed to 
achieve this result. A person is to be 
considered self-employed if he/she has 
established a business which meets, at a 
minimum, the definition contained in IRS 
Publication No. 334, Tax Guide for Small 
Businesses, Part I (i.e., A business is an 
activity entered into for the purpose of 
making a profit. Two characteristic elements 
of a business are regularity of activities and 
transactions and the production of income.). 
Where a State or local statute contains 
stricter requirements for determining the 
existence of business, that statute should be 
followed. 


Indirect—A terminee who has 
received basic skills and/or 
occupational skills training or 
subsidized employment while a section 
401 participant. 

Line 1.B.1.b.(1) Also Attained Any 
Employability Enhancement. 

Enter the total number of participants 
who (1) entered unsubsidized 
employment, Line I.B.1., and (2) also had 
one of the five types of employability 
enhancements: (1) Entered Non-Section 
402 Training, (2) Returned to Full-Time 
School, (3) Completed Major Level of 
Education, (4) Completion of Worksite 
Training Objective, and (5) Attained 
Basic/Occupational Skills Proficiency. 
This line is a sub-breakout of Line 
1.B.1.b. 

Entered Non-Section 402 Training— 
The total number of participants who, at 
termination, entered an occupational 
skills training program or postsecondary 
education program not funded under 
section 402 of the JTPA, which builds 
upon and does not duplicate training 
received under section 402. 


Returned tc Full-Time School—The 
total number of participants who, at 
termination, had returned to full-time 
secondary school (e.g., junior high 
school, middle school and high school), 
including alternative school, if, at the 
time of intake the individual was not 
attending school, exclusive of summer, 
and had not obtained a high school 
diploma or equivalent. Also enter on 
this line the total number of at-risk 
youth who were retained in school as a 
result of continuing active participation 
in the section 402 program. 

Completed Major Level of 
Education—The total number of 
participants who, at termination, had 
completed a level of educational 
achievement which had not been 
reached at entry. Levels of educational 
achievement are secondary and 
postsecondary. Completion standards 
shall include a high school diploma, 
GED Certificate or equivalent at the 
secondary level, and shall require a 
diploma or other written certification of 
completion at the postsecondary level. 

Completion of Worksite Training 
Objective—The total number of 
participants who, at termination, had 
attained a level of work readiness, 
through worksite training, which had not 
been reached at entry. This includes the 
completion of a work experience, tryout 
employment or community service 
employment assignment, and/or 
completion of an occupational skills, 
pre-apprenticeship, or job-upgrading 
program. 

Attained Basic/Occupational Skills 
Proficiency—The total number of 
participants who, at termination, had 
demonstrated proficiency, as defined by 
the grantee in one or more of the 
following two skill areas in which the 
terminee was deficient at enrollment: 
basic education skills and occupational 
skills. Skill gain must be achieved 
through active program participation 
and must be the result of a prior 
employability development planning 
process which identifies the 
participant's skill deficiencies, the 
training needed to overcome the 
deficiencies and the level of proficiency 
needed for attainment of the basic/ 
occupational skills. Documented skill 
gains achieved from completion of a pre- 
apprenticeship course, a youth 
employment competency program, an 
adult basic education program, an 
English as a Second Language (ESL) 
program, or a course in remedial and/or 
supplemental basic skills are 
acceptable. Training needed to achieve 
this outcome may be funded from 
section 402 or other sources. 

Line I.B.2. Attained Employability 
Enhancement ONLY. 
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Enter the total number of terminees 
who (1) were not placed in unsubsidized 
employment and (2) attained one of the 
employability enhancements listed in 
Line I.B.1.b.(1). A terminee shall be 
reported only once on this line even 
though more than one enhancement mav 
have been achieved. 


Note: This is a unduplicated count. 


Line I.B.3. Services ONLY (No 
Referrals to Employment). 

Enter the cumulative number of 
participants who were terminated after 
receipt of Services ONLY. 


Note: Such individuals would not receive 
any program employment/training and no 
entry/referral to unsubsidized employment. 


Line 1.B.4. Al] Other Terminations. 

Enter the total number of participants 
who were terminated for reasons other 
than those in Lines 1.B.1., I.B.2., and 
1.B.3., during the reporting period. 

Line I.C. Total Current Participants. 

Enter the total number of participants 
in the program as of close of business on 
the last day of the quarterly reporting 
period. This line is the difference 
between Lines LA. and LB. 


Section Il. Participation In Program 
Activities 

This section provides the cumulative 
number of actual participants to date in 
each program activity. 

The program activities listed have 
been provided for standardized 
reporting purposes and to follow the 
discussion of allowable activities in 20 
CFR 633.304(d). No total is required for 
these entries since participants may be 
in more than one activity concurrently 
or throughout their participation in the 
program and, therefore, would be 
counted in more than one program 
activity. Only those participants 
financed with section 402 funds should 
be entered here. 

Participants receiving Services ONLY 
should be counted only in Section I, 
Participation and Termination Summary, 
as appropriate. 

For each program activity, enter the 
actual cumulative total number of 
participants in the activity on a 
quarterly basis. This Line includes 
participants who were in the activity at 
the beginning of the year and 
participants who entered after the start 
of the year. Participants in more than 
one program activity should be reported 
only once for each activity in which they 
participate. (For comparison, “Plan” 
goals for each activity may be obtained 
from the corresponding entries under 
Section II for the appropriate quarter on 
the latest FPPS.) 





bine ILA. Classroom Training 
Guciedon Qocmpetionsh and Rete Stile 


Training). 

Enter the cumulative number of 
participants. in occupational classroom 
training, activities operated. by the 
grantee, its contractor or subgrantee. 
Occupational classroom: training 
includes training ordinarily concocted in 
an institutional setting and designed to 
provide-individuals with the technical 
skills and information required: to 
perform a specific job oo of jobs. 
Participants in other cl 
activities which are designee to enhance 
the employability of the participant by 
upgrading basic skills (e.g,, remedial 
educatior or training in 
language proficiency) also would be 
included here. 

Line IL.B.. On-the-Job Training. 

Enter the cumulative number of 
participants in On-the-Job Training. 

Line ILC.. Work Experience/Tryout 
Employment. 

Enter the cumulative number of 
participants in Work Experience and/or 
Tryout employment activities as 
referred to at 20:CFR 633.302 (c),and (d). 
In-School Work.Experience activities 
include part-time employment for 
students enrolled full-time in, and 
attending, an elementary, secondary, 
trade, technical or vocational school,.or 
college or a university, or scheduled to 
attend full-time-the next regularly 
scheduled quarter or semester of any of 
these schools. Also include the number 


of participants. in work experience 
activities ether tham In-School Work 
Experience activities: 

Line ILD.. Training Assistance and/or 
Supportive Services. 

Enter the cumulative number of 
participants expected tobe in Training 
Assistance: activities. 

Training Assistance:—Includes, but is 
not limited! to: 

(a) Training Assistance to Applicants 

(1) Outreach 

(2) Intake 

(3) Screening for eligibility 

determination 


(b): Training, Assistance to Participants 
(1) Orientatiom to the world: of work 
(2) Job-related counseling and testing 
(3):Employability assessment (other 

than. that involved during intake) 

(4) Job: development 

(5) Job search assistance 

(6) Job:referral' and placement 

(7) Vocational Exploration Program 
(c) Supportive services to Training 

Assistance participants. 

Note: There is no significant 
Characteristics of Terminees section on the 
FPSS-as there is on the FPPS. Significant 
Characteristics of Terminees from the FPPS 
will be compared against actual 
characteristics reflected in appropriate items 
on: the Annual Status Report (FASR), 
Instructions for Section. IV— 
Certification 


Enter the typed name, title, telephone 


Federal Register / Vol. 56, No. 81 / Friday, April 26, 1994 / Notices 


and signature of an authorized official 
and the date the report was submitted. 
Farmworker JTPA: Section 402 Grants, 


Annual Status Report (FASRP 


1. Purpose.. The Farmworker Annual 
Status. Report (FASR) displays 
cumulative data: on participation, 
termination, performance measures and 
the socio-economic characteristics of all 
terminees on am annual basis.. The 
information will be used to determine 
levels of program service: and 
performance measures. 

2. General Instructions. The FASR is 
required for each JTPA. Title FV-A, 
section 402 grant. 

Each reporting period begins on the 
start date of each JTPA program year, as 
stated in section 161 of the Act. The 
Farmworker Annual Status Report 
(FASR} replaces the fourth quarter of the 
Farmworker Program Status Summary 
(FPSS) and the: Farmworker Financial 
Status Report (FFSR). Three copies of 
the FASR are to: be provided to: U.S. 
Department of Labor, Employment and 
Training Administration ATTN: TONE 
Room N-464T, 200 Constitution Avenue, 
NW., Washington, DC 20210. 

Reports due at DOL are to be 
postmarked no later than 45 days after 
the end of each program year. 

3. Facsimile of Form. The FASR form 
is ETA 8599. See the following page. 
BILLING CODE 4510-30-M 





Federal Register / Vol: 56, No. 81 / Friday, April 26, 191 / Notices 19419 


CMB Approval Sa 
VS. DEPABIMEME OF LABOR: Amptoymoct and Training: tminier ation nm oe 
JTPA FARMWORKER PROGRAM ANNUAL STATUS. REPORT 


TITRE IV A, SECTION: 482: - MIGRANT, “SEASONAL FARMWORKER: PROGRAM 


SO —— 2 
a. GRANTEE NAME F ty b. GRA?;T NUMBER 
. af 
2” ~ Ne 
Sos ait 


‘.2* c. REPORT PERIOD 


- a 


E. PARTICIPATION AND 
TERMINATION SUMMARY 


‘ 


A. TOTAL PARTICIPANTS 
B. TOTAL TERMINATIONS 
C. TOTAL CURRENT PARTIC. 
Y — 


1 bie a Go 
1 . SELECTED TERMINATION SUMMAR tet | CLASSROOM | on THEOB. 
| ENATIDNS._ ._ NN — TASS. 

ee ____—=e és __—#*=#s 7 _—————e oe Ess ‘= ©). ——— nn Se ee 


esata 


A. Entered Unsubsidized Employiaent 


I. @ Also Attained Any Employ. Enhane. 


B.. Attained Enwployability Enhancement ONLY 


C. Other Employment and Training Terms 


Ill. EMPLOYABILITY ENHANCEMENTS . ior 


A. Entered Non-Section 402 Training 


B. Returned to Full-Time School 

C. Completed Major Level of Education 

D. Completion of Worksite Training Object. 
E. Attained Basic/Occup. Skills Proficiency 


IV. TERMINEE PERFORMANCE ENTERED UNSUB. ATTAINED EMPLOYABILITY 
MEASURES INFORMATION EMPLOYMENT ENHANCEMENT ONLY 


Interstate Migrant 
Seasonal 

eg PSE ES A RE, Se TER ATS 
Male 


Female 
MD Pie te Aa mn ~~, . » si N ll, AE 2d 26S TE 


Undei 16 


16-21 
22 - 44 
45 and Over 


Page ! of 3 Pages ETA 8599 (April 1997) 
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U.S. DEPARTMENT OF LABOR: Employment and Training Administration 
JTPA FARMWORKER PROGRAM ANNUAL STATUS REPORT 


TITLE IV-A, SECTION 402 - MIGRANT/SEASONAL FARMWORKER PROGRAM 


LPARTICIPATIONAND =| 
M TERMINATION SUMMARY —_ SUMMARY : 
A. TOTAL PARTICIPANTS 
B. TOTAL TERMINATIONS 
C. TOTAL CURRENT PARTIC. oe 


Il. SELECTED TERMINATION SUMMARY 


A. Entered Unsubsidized Employment 


1. 8 Also Artained Any Employ. Enh.nc. 
B. Attained Employability Enhancement ONLY 


C. Other Employment and Training Terms. 


| TV. TERMINEE PERFORMANCE ATTAINED EMPLOYABILITY 
MEASURES INFORMATION ENHANCEMENT ONLY TERSENATIONS 


TOTAL 


Instate Migrant 
Interstate Migrant 
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t_(Report in Whole Dollars 

[34 | casroom taining | 
[35 | onessb Tainng 
36 | work xpertout Ener. _| 
Hef tec eat 


inistraton 


Dollars ONLY) a= 


TOTAL AVAILABLE FUNDS 
Carry-In Funds 


New Obligational Authority 


VI. PARTICIPATION IN PROGRAM ACTIVITIES | 


noo Bn te er ee 


Classroom Training 
i D ent 
i 3 


ee fe 


On-the-Job Trainin a 
Work Experience/Tryout Emplo pat oe ere 


Services ONLY (No Referrals to Employment) 


—————————— 


Vil. FOLLOW-UP INFORMATION ON THOSE EMPLOYED AT TERMINATION 


esses see eens eee enn nee nese ne nnn 


Si 


Terminees Entering Unsub. Employment at Termination 


uw 


Employment Confirmed by Employer 


Total Employed at Follow-up 
Average Hourly Wage at Follow-up 
Total Employed with Fringe Benefit 


d. CERTIFICATION ---> I CERTIFY that to the best of my knowledge and belief that this report is CORRECT and COMPLETE 
and all outlays are for the purposes set forth in the GRANT AGREEMENT 


TYPED NAME AND TITLE OF AUTHORIZED OFFICIAL PHONE NUMBER ce DATE SUBMITTED  oemh oy. va 


—aaoaoaoaoaoaoSOEOEOEOEOEOEOIoEIeEoEooeeEoTTT ST Eee 
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OMB Appr wa! No. 


U.S. DEPARTMENT OF LABOR. Empiyment and Training Administration 


JTPA BUDGET INFORMATION SUMMARY 


TITLE IV A, SECTION 402 MIGRANT ‘SLASONAL FARMWORKER PROGRAM 


a. GRANTEE NAME AND ADDRESS b. GRANT NUMBER 


—— _ ge ee 


: MODIFICATION NUMBER 


DATE SUBMITTED (Month, Day, Year) 


c. PERIOD OF GRANT 


From: 


| 1. CUMULATIVE QUARTERLY PR PROJECTIONS OF EXPENDITURES BY COST CATEGORIES AND ee 
A. GRANT PROGRAM FUN ‘FUNCTION — 
__ AND ACTIVITTY aa i ahi | 
= Training 


a. Classroom Training 


b. On-the-Job Training 


c. Work Experience/Tryout Employinent 


d. Training Assistance 


QQ) © Direct Entered Unsub. Employ. 
vee va. Pa Ae REN a HMR 


2. Trng.-Related Supportive Services _ 
a. Classroom Training 
b. On-the-Job Training 
c. Work Experience/Tryout Employment 
d. Training Assistance 
(1) ® Direct Entered Unsub. Employ. 


3. Non-Trng.-Related Supportive 
Services ONLY (No Referral to Employment) 


* Lins 
" px Cec! > TR “eR 


ll. TOTAL Pee FUNDS 


A. Carry- In Fu nds. 


. B. New Of sigarional Authority 
PMSA in APT RR ae AS Me SS Re 


REMARKS: 


FIA BSI (Ape 191) 





4. Instructions for Completing the 
Farmworker ]TPA Section 402 Grants - 
Annual Status Report (FASR). 

a. Grantee Name and Address. Enter 
the name and address of the grantee as 
it appears on the appropriate Notice of 
Obligation (or equivalent). 

b. Grant Number. Enter the grant 
number as it appears on the appropriate 
Notice of Obligation (or equivalent). 

c. Report Period. Enter in “From” the 
beginning date of the designated JTPA 
program year and enter in “To” the 
ending date of that program year. 

d. Typed Name and Title of 
Authorized Official {at bottom of the 
page). Type the name and title of the 
authorized official. 

e. Telephone Number. Enter the area 
code and telephone number of the 
authorized official. 

f, Signature. The authorized official 
should sign here. 

g. Date. Enter the date the report was 
signed by the authorized official. 

5. General Information. Unless 
otherwise indicated, data reported on 
characteristics of terminees should be 
based on information collected at the 
time of eligibility determination. 
Characteristics information on an 
individual at the time of eligibility 
determination for the recipient's JTPA 
program should not be updated when 
the individual terminates from the JTPA 
program. 


Section I—Participation and 
Termination Summary 


Section I displays the total cumulative 
number of: Participants in the program, 
terminations from the program, and 
participants currently enrolled in the 
program as of the end of the reporting 
period. 

Entries for Items I.A. and LB. are 
cumulative from the beginning of the 
program year through the end of the 
reporting period. Entries for Item I.C. 
reflect the current number of 
participants as of close of business on 
the last day of the reporting period. 

Column Headings. Column (A) Total. 

This column will contain an entry for 
each appropriate item for a// 
participants and terminees. 


Note: The entry for Column (A) will be the 
sum of the entries for Columns (B) and (C) for 
a given line. 


Column (B) Services ONLY (No 
Referrals to Employment). 

This column will contain an entry for 
all terminees who received Services 
ONLY. 


Note: Such individuals have-received no 
program employment/training and no entry/ 
referral to unsubsidized employment and are 
entered in Section IV, Line 1, Column (D). 


Column (C) Ba/ance. 

This column will contain an entry for 
all terminees who did not receive 
Services ONLY and who did participate 
in employment and training activities as 
entered in Section IV, Line 1, Columns 
(A), (B), or (C) as appropriate. 

Note: The entry for Column (C) will be the 
difference between the entries of Column (A) 
and Column (B) for Item LB. 


Line Item Definitions and Instructions 


Item LA. Total Participants. Enter the 
total number of participants who are or 
were in the program through the end of 
the reporting period, including both 
those on board at the beginning of the 
designated program year and those who 
have entered during the program year. If 
individuals received concurrent 
employment, training and/or services 
under more than one title they are to be 
considered participants in both titles for 
purposes of recording actual time spent 
in training, dollars expended, program 
accomplishments, and other pertinent 
data. 

Participant—Any individual who has: 
(1) been determined eligible for 
participation upon intake; and (2) 
started receiving employment, training, 
or services (except post termination 
services) funded under the Act following 
intake. This does not include individuals 
who received only outreach and/or 
intake and initial assessment services. 

Outreach Services—The collection, 
publication and dissemination of 
information on program services 
directed toward economically 
disadvantaged and other individuals 
eligible to receive JTPA section 402 
training and support services. 

Intake Services—The screening for 
eligibility; and (1) a determination of 
whether the program can benefit the 
individual; (2) an identification of the 
employment and training activities and 
services which would be appropriate for 
that individual; (3) a determination of 
the availability of an appropriate 
employment and training activity; (4} a 
decision on selection for participation; 
and (5) the dissemination of information 
on the program. 

Assessment Services—A service 
designed to initially determine each 
participant’s employability, aptitude, 
abilities and interests, through 
interviews, testing and counseling to 
identify the applicant's employment 
related goals. : a 

Item LB. Total Terminations. Enter by 
column the total number of participants 
terminated from the program for any 
reason from the beginning of the 
prograim ‘eat through the end of the 
reporting period. 
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Termination—The separation of a 
participant from a given title of the Act 
who is no longer receiving employment, 
training or services (except post- 
termination services) funded under that 
title. 

Note: Individuals may continue to be 
considered as participants for a single: period 
of up to 90 days after last receipt of 
employment and/or training (30 days after 
last receipt of services only) funded under a 
given title. 


Item I.C. Total Current Participants. 
Enter the total number of participants in 
the program as of close of business on 
the last day of the reporting period. This 
line is the difference between Items L.A. 
and LB. 


Section II—Selected Termination 
Summary 


Section Il displays the program's 
accomplishments in terms of the total 
number and types of terminations from 
employment and training activities. 
Terminees who received services ONLY 
are excluded. Entries for Items ILA., 
ILB., and ILC are cumulative from the 
beginning of the program year through 
the end of the reporting period. 

Column Headings. If training was in 
more than one Employment and 
Training activity, column entries will be 
based on the appropriate training 
activity in which each terminee’s 
participation was the /ongest. 

Column (A) A// Employment and 
Training Terminations. 

This column will contain an entry for 
each appropriate item for a// 
participants terminated from 
Employment and Training activities. 

Note: The entry for Column (A) will be the 
sum of the entries for Columns (B) through (E) 
for a given line. 


Column (B) Classroom Training: 

This column will contain an entry for 
each appropriate item for all 
participants who received Classroom 
Training before termination from the 
program. 

Column (C) On-the-Job Training. 

This column will contain an entry for 
each appropriate item for all 
participants who receive On-the-Job 
Training before termination from the 
program. 

Column (D) Work Experience/Tryout 
Employment. 

This column will contain an entry for 
each appropriate item for all 
participants who received either Work 
Experience and/or Tryout Employment 
before termination from. the program. 

Column (E) Training Assistance. 

This column will contain an entry for 
each appropriate item for all 
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participants who received Training 
Assistance before termination from the 
program. 


Line Item Definition and Instructions 


Item ILA. Entered Unsubsidized 
Employment. Enter by column the total 
number of participants who, at 
termination, entered (through the 
grantee or otherwise) full or part-time 
unsubsidized employment through the 
end of the reporting period. 

Note: The entry for Column (A) will be the 
sum of the entries for Columns (B) through (E) 
for a given line. 


Unsubsidized Employment— 
Employment not financed from funds 
provided under the Act, which includes 
a job, entry into the Armed Forces 
(including entry onto active duty from 
Reserve and National Guard units for 
Operation Desert Shield/Storm, 
effective August 2, 1990), entry into 
employment in a registered 
apprenticeship program or self 
employment. 

Subsidized Employment— 
Employment financed from funds 
provided under the Act. 

Part-Time Employed—An individual 
who is regularly scheduled for work less 
than 30 hours per week. 

Item 0.A.1. Also Attained Any 
Employability Enhancement. Enter by 
column the total number of terminees 
who (1) entered unsubsidized 
employment, Item II.A., and (2) also had 
one of the employability enhancement 
outcomes listed in Section Ill.-This item 
is a sub-breakout of Item IIA. 


Note: This item does not include those who 
receive Training Assistance ONLY. 


Item I1.B. Attained Employability 
Enhancement ONLY. Enter by column 
the total number of terminees who (1) 
were not placed in unsubsidized 
employment and (2) attained one of the 
employability enhancement outcomes 
listed in Section III. (A terminee shall be 
reported only once on this line even 
though more than one enhancement may 
have.been achieved.) 


: Note: This is an unduplicated count and 
does not include those who received Training 
Assistarice ONLY. 


Item H.C. Other Employment and 
Training Terminations. Enter by column 
‘the total number of terminees'who 
received program employment/training 
and did not (1) enter unsubsidized 
employment or (2) attain one of the 
employability enhancements (e.g., did 
not complete assigned training). 

Note: Exclude terminees who received 
Services ONLY. These are entered in Item 
1LB., Column {B) above. 


Section I1]—Employability 
Enhancements 


Employability enhancement is an 
outcome for terminees other than 
entered unsubsidized employment, 
which is recognized as enhancing long- 
term employability and contributing to 
the potential for a long-term increase in 
earnings and employment. Successful 
outcomes which meet this requirement 
shall be restricted to the following: (1) 
Entered Non-Section 402 Training, (2) 
Returned to Full-Time School, (3) 
Completed Major Level of Education, (4) 
Completion of Worksite Training 
Objective, and (5) Attained Basic/ 
Occupational Skills Proficiency. 

Enter in Column (A), the total number 
of terminees who attained any of the 
following enhancement outcomes. A 
terminee shall be reported in only one of 
the five categories listed below, even 
though more than one outcome may 
have been achieved. The sum of Items 
IIL.A. through IILE. should equal the sum 
of Items II.A.1. and II.B. in Column (A) 
of Section II. 

Item IIL.A. Entered Non-Section 402 
Training. Enter the unduplicated total 
number of participants who, at 
terminaiion from section 402 programs, 
had entered an occupational skills 
training program or postsecondary 
education program not funded under 
section 402 of the JTPA, which builds 
upon and does not duplicate training 
received under section 402. 

Occupational Skills Training— 
Training that includes: (1) vocational 
education which is designed to provide 
individuals with the technical skills and 
information required to perform a 
specific job or group of jobs, and (2) on- 
the-job training which is training in the 
public or private sector given to an 
individual, who has been hired first by 
the employer, while he or she is engaged 
in productive work which provides 
knowledge or skills essential to the full 
and adequate performance of the job. 

Item II1.B. Returned to Full-Time 
School. Enter the unduplicated total 


_« Number of participants who returned to 


full-time secondary school (e.g., junior 
high school, middle school and high 
schoo), including alternative school, if, 
at the time of intake the participant was 
not attending school, exclusive of 
summer, and had-not obtained a high 
schoo! diploma or equivalent certificate. 
This category also applies to at-risk 
youth who were retained in school as a 
result of continuing active participation 
in the section 402 p: 

At-risk youth—Youth whom the - 
grantee regards ae within a group that 
may drop out of school prior to receipt: 
of a high school diploma. Such an 
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outcome must be consistent with the 
goals and service strategy set for the 
participant in his or her Employability 
Development Plan (EDP). 

Alternative School—A specialized, 
structured curriculum offered inside or 
outside of the public school system 
which may provide work-study and/or 
GED preparation. 

Item III.C. Completed Major Level of 
Education. Enter the unduplicated total 
number of participants who, prior to 
termination, had completed during 
enrollment, a level of educational 
achievement which had not been 
reached at entry. Levels of educational 
achievement are secondary and 
postsecondary. Completion standards 
shall include attainment of a high school 
diploma, GED Certificate or equivalent 
at the secondary level, and shall require 
a diploma or other written certification 
of completion at the postsecondary 
level. 

Item IlI.D. Completion of Worksite 
Training Objectives. Enter the 
unduplicated total number of 
participants who, prior to termination, 
had completed a level of work 
readiness, through worksite training, 
which had not been reached at entry. 
This includes the completion of a work 
experience, tryout employment, pre- 
apprenticeship or agricultural upgrading 
program. 

Item ILE. Attained Basic/ 
Occupational Skills Proficiency. Enter 
the unduplicated total number of 
participants who, prior to termination, 
had demonstrated proficiency, as 
defined by the grantee in basic skills 
and occupational skills, in which the 
participant was deficient at the time of 
enrollment in the section 402 program. 
Skill/learning gains must be achieved 
through active program participation 
and must be the result of a prior 
employability development planning 
process which identifies the 
participant's skill deficiencies, the 
training needed to overcome the 
deficiencies and the level of proficiency 
needed for attainment of the 
employability skill. Documented skill/ 
learning gains achieved from completion 
of an adult basic education program, 
English as.a second language, or 
remedial and/or supplemental basic 
skills course, or completion of a pre- 
apprenticeship course, agricultural 
upgrade program, youth employment 
competency program, or occupational/ 
vocational or technical skills course are 
acceptable. The training involved in this 
outcome may be paid for solely from 


JTPA section 402 funds or in 


combination with other sources. 
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Basic Education Skilis—Training that 
includes, but is not limited to remedial 
reading, writing, communication, 
mathematics and/or English for non- 
English speakers. 


Section ['V—Terminee Performance 
Measures Information 


Section IV displays performance and 
socio-economic information. As 
indicated previously, data reported on 
characteristics of terminees should be 
based on information collected at time 
of eligibility determination unless 
otherwise indicated. 

Column Headings. Column (A) 
Entered Unsubsidized Employment. 

This column will contain an entry for 
each appropriate item for terminees in 
Item I1.A. above who entered 
unsubsidized employment at time of 
termination from the program. 

Column (B) Attained Employability 
Enhancement ONLY. 

This column will contain an entry for 
each appropriate item for terminees in 
Item IL.B. above who (1} were not placed 
in unsubsidized employment and (2) 
attained one of the enhancement 
outcomes in Section IIL. 

Column (C) Other Employment and 
Training Terminations. 

This column will contain an entry for 
each appropriate item for terminees who 
received program employment/training, 
and did not (1) enter unsubsidized 
employment or (2) attain one of the 
employability enhancements. 


Note: Exclude terminees who are entered 
in Columns {A), (B), and (D) of this Section. 


Column (D) Services ONLY (No 
Referral to Employment). 

This column will contain an entry for 
each appropriate item for terminees who 
received Services ONLY in Item LB., 
Column (8) above. (Such individuals 
have received no training or 
employment and no entry or referral to 
unsubsidized employment.) 


Line Item Definitions and Instructions 
Line 1 Total 


The entry on Line 1 Column (A) 
should equal the entry in Item I1.A., 
Column (A). The entry for Column (B) 
should equal the entry in Item IL.B., 
Column (A). The entry for Column (C) 
should equal the entry for Item IL.C., 
Column {A). The entry for Column (D) 
should equal the entry for Item LB., 
Column {B). 


Farmworker Group 


Line 2 Instate Migrant 
Line 3 Interstate Migrant 
Line 4 Seasonal 
Distribute the terminees according to 
the farmworker groups listed above. The 


sum of Lines 2 through 4 in this column 
should equal Line 1—Total in that 
column. 

Instate Migrant—an individual who is 
away from domicile but in State of 
residence. 

Interstate Migrant—an individual 
who meets the definition of a migrant 
farmworker at § 633.104, and who is 
away from his/her home based State of 
residency (domicile of longest duration 
in year) at the time of intake. 


Sex 


Line 5 Male 
Line 6 Female 


Distribute by column the total number 
of terminees according to Sex. The sum 
of Lines 5 and 6 in each column should 
equal Line 1—Total in that column. 


Age 


Line 7 Under 16 
Line 8 16-21 

Line 9 22-44 

Line 10 45 and Over 


Distribute by column the total number 
of terminees according to Age. The sum 
of Lines 7 through 10 in each column 
should equal Line 1—Total in that 
column. 


Education Status 


Line 11 School Dropout: 8th Grade or 

Less 
Line 12 School Dropout: 9th-12th Grade 

(Not Graduated) 

Line 13 Student, High School or Less 
Line 14 High School Graduate, 

Equivalent, or Above 

Distribute by column the total number 
of terminees according to Education 
Status. The sum of Lines 11 through 14 in 
each column should equal Line 1—Total 
in that column. 

School Dropout—An adult or youth 
(aged 14-21) who is not attending school 
full-time and has not received a high 
school diploma or a GED certificate. 

Student—An adult or youth who has 
not received a high school diploma or a 
GED certificate and is enrolled in and 
attending full-time a secondary or 
postsecondary-level vocational, 
technical or academic school, or is 
between school terms and intends to 
return to school. 

High School Graduate, Equivalent or 
Above—An adult or youth who has 
received a high school diploma or a GED 
certificate, and has attended (or is 
attending) any postsecondary-level 
vocational, technical or academic 
program (one normally requiring a high 
school diploma or GED for entry). 


Race/Ethnic Group 
Line 15 White (Not Hispanic) 
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Line 16 Black (Not Hispanic) 

Line 17 Hispanic 

Line 18 American Indian or Alaskan 
Native 

Line 19 Asian or Pacific Islander 


Distribute the terminees according to 
the Race/Ethnic group listed above. For 
purposes of this report, Hawaiian 
Natives are to be recorded as ‘Asian 
and Pacific Islanders”. The sum of Lines 
15 through 19 in each column should 
equal Line 1—Total in that column. 


Family Status 


Line 20 Single Head of Household with 
Dependent(s) Under Age 18 


Enter by column the total number of 
terminees for whom the above Family 
Status classification applies. 

Single Head of Household—A single, 
abandoned, separated, divorced or 
widowed individual who has 
responsibility for one or more dependent 
children under age 18. 


Other Barriers to Employment 


Line 21 Limited English Language 
Proficiency 

Line 22 Handicapped 

Line 23 Reading Skills Below 7th Grade 
Level 

Line 24 Long-Term Agricultural 
Employment 

Line 25 Multiple Barriers to 
Employment 
Enter by column the total number of 

terminees for whom each of the above 

Other Barriers to Employment apply. 
Note: Lines 23 and 25 do not apply to those 

receiving Services ONLY. 


Limited English Language 
Proficiency—Inability of an applicant, 
whose native language is not English, to 
communicate in English, resulting in a 
job handicap. 

Handicapped Individual—Refer to 
section 4(10) of the Act. Any individual 
who has a physical or mental disability 
which for such individual constitutes or 
results in a4 substantial handicap to 
employment. This definition includes 
disabled veterans for reporting 
purposes. 

Note: This definiton will be used for 
performance standards purposes, but is not 
required to be used for program eligibility 
determination (Sec. 4{8){E}). 

Reading Skills Below 7th Grade ° 
Level—An individual assessed as 
having English (except in Puerto Rico) 
reading skills below the 7th grade level 
on a generally accepted standardized 
test. 


Note: The following other methods of 
determination may be used: 
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¢ A school record of reading level 
determined within the last 12 months. 

¢ If an applicant is unable to read and 
therefore cannot complete a self-application 
for the JTPA program, he or she may be 
considered to have ee reading skills 
below the 7th grade tevel 

* Individuals with any of the following 
may be considered to have English reading 
skills above the 7th grade level: 

—A GED certificate received within the last 
year. 

—A degree {usually a BA or BS) conferred by 
a 4-year college, university or professional 
school. 

If there is any question regarding reading 
ability, a standardized test should be 
administered. 


Long-Term Agricultural 
Employment—An individual who has 
engaged in agricultural work as their 
principal employment (where they 
received their primary source of income) 
for a minimum of four (4) years prior to 
intake. 

Multiple Barriers to Employment— 
Any adult or youth who has three or 
more of the following barriers to 
employment: 

Interstate Migrant 

School Dropout 

Limited English Language Proficiency 
Handicapped/Disabled Individual 

Offender—The term “offender” is 
defined as any adult or youth who 
requires assistance in overcoming 
barriers to employment resulting from a 
record of arrest or conviction (excluding 
misdemeanors). 


Reading Skills Below 7th Grade Level 


Math Skills Below 7th Grade Level— 
An adult or youth assessed as having 
mathematical/computational skills 
below the 7th grade level on a generally 
accepted standardized test. 

Lacks Significant Work History—An 
adult or youth who had not worked for 
the same nonagricultural employer for 
longer than three consecutive months in 
the two years prior to JTPA eligibility 
determination. A suggested approach for 
obtaining information on whether a 
participant lacks a significant work 
history: To the participant, “Think back 
over the past two years about full-time 
and part-time jobs you have had. Which 
employers did you work for during this 
period? How long did you work for 
Employer A, for Employer B, for 
Employer C, etc.?” 


Long-Term Agricultural Employment 


Substance Abuse—An individual who 
has an alcohol and/or other drug 
problem which for such an individual 
constitutes or results in a substantial 
barrier to employment. Grantees are 
responsible for developing criteria for 


identifying those individuals considered 
to be substance abusers in their 


programs. 

Pregnant/Parenting Teen—A female 
age 19 and under who either is pregnant 
or the mother of a child, or a male age 19 
and under who is the father of a child. 

Lacks Transportation—An individual 
who lacks access to adequate public 
and adequate/reasonable private 
transportation services, resulting in a 
barrier to receiving training or accepting 
employment requiring travel to and from 
work, 

Note: Offender, Math Skills Below the 7th 
Grade Level, Lacks Significant Work History, 
Substance Abuse, Pregnant/Parenting Teen, 
and Lacks Transportation will not be 
collected as separate line items on the FASR. 
Individuals determined to have these 
barriers, in addition to the FASR line item 
barriers, may be included on the multiple 
barriers line. 


Labor Force Status 


Line 26 Unemployed. Enter by column 
the total number of terminees who were 
unemployed at time of eligibility 
determination for grantee’s section 402 
program. 

Unemployed—An individual who did 
not work during the 7 consecutive days 
prior to application for a JTPA program, 
who made specific efforts to find a job 
within the past 4 weeks prior to 
application, and who was available for 
work during the 7 consecutive days prior 
to application (except for temporary 
illness). 


Public Assistance Information 


Line 27 Public Assistance Recipient. 
Enter by column the total number of 
terminees for whom the following public 
assistance classifications apply. 

Public Assistance Reciptent—An 
individual who, at the time of JTPA 
eligibility determination, was listed on 
the welfare grant and was receiving 


.cash payments from a means-tested, 


income transfer program or receiving 
Food Stamps. The income transfer 
programs include AFDC (SSA Title IV), 
General Assistance (State or local 
government), Refugee Assistance (Pub. 
L. 96-212), and SSI (SSA Title XVI). 


Veteran Status 


Line 28 Veteran (Total). 

Line 29 Veteran (Vietnam Era). Enter 
by column the total number of terminees 
for whom each of the above Veteran 
classifications apply. Line 29 is a 
subbreakout for a specific group 
included in Line 28. 

Veteran—A person who served on 
active duty in the niflitary, naval, or air 
service {of the U.S.) for a period of more 
than 180 days and who was discharged 


or released therefrom with other than a 
dishonorable discharge or was 
discharged or released from active duty 
because of a service-connected 
disability. (38 U.S.C. 2011(4)). 


Note: The term “active” means full-time 
duty in the Armed Forces, other than duty for 
training in the reserves or National Guard. 
Any period of duty for training in the 
reserves or National Guard, including 
authorized travel, during which an individual 
was disabled from a disease or injury 
incurred or aggravated in the line of duty, is 
considered “active” duty. The term “active” 
is further defined at (38 U.S.C. 101). 


Disabled Veteran—A veteran who is 
entitled to compensation under laws 
administered by the Veterans’ 
Administration, or an individual. who 
was discharged or released from active 
duty because of a service-connected 
disability. 

Vietnam-Era Veteran—A veteran, any 
part of whose active military, naval, or 
air service occurred between August 5, 
1964 and May 7, 1975. 


Training Information 


Line 30 Average Hours in All 
Training. Enter by column for all 
terminees the average number of hours 
in all training (JTPA and non-JTPA) from 
the start date of his/her participation in 
that training until his/her last receipt of 
that training. Repeat for any additional 
training activity. Sum all the terminees’ 
hours of training and divide the result by 
the number of terminees, as entered in 
Section IV, Line 1, Columns (A) through 
(C) as appropriate. 

Note: Terminees who have received any 
training activity funded under a cooperative 
agreement with: (1) Other JTPA monies or (2) 
other than JTPA funds may be counted in this 
line, PROVIDED SUCH TRAINING WAS 


the participant is concurrently enrolled in 
JTPA at the same time she/he enrolled in the 
other training program. 


Line 31 Average Hours in Section 402 
Training. Enter by column for all 
terminees the average hours in only 
JTPA section 402 program 
training activities from the start date of 
his/her participation in that training 
until his/her last receipt of that training. 
Repeat for any additional section 402 
funded training activity. Sum all the 
terminees’ hours of section 402 funded 
training and divide the result by the 
number of terminees, as entered in 
Section IV, Line 1, Columns (A) through 
(C) as appropriate. 

Note: The following definition of training is 
to be used for Line Items 30 and 31. This 
definition of training is not to be used for the 
training cost category in Section IV of the 
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FASR, or the Farmworker Budget Information 

Summary and Financial Status Report. 

Training Activities 

Remedial education and basic skills 
training 

Literacy and bilingual training 

_ Institutional skill training 

Classroom training 

Occupational skills training 

On-the-job training 

On-site industry-specific training 

Customized training 

Education-to-work transition training 

Pre-apprenticeship training 

Upgrading and retraining 

Vocational explorational training 

Work experience training/Tryout 
employment 

Training to develop marketable work 
habits 

Coordinated training programs with 
other Federal employment-relafed 
activities 

Exclude the following services (unless 
these services are included as part of 
the training activities listed above): 

Supportive services 

Outreach and intake 

Orientation 

Assessment 

Testing 

Job or career counseling 

Job club activities 

Job search assistance 

Job placement assistance 


Line 32 Average Earnings (52 Weeks 
Preprogram). Enter the amount of 
earnings in the immediate 52-weeks 
prior to application, summed for all 
terminees who entered unsubsidized 
employment at termination, divided by 
the number of such terminees, as 
entered in Section IV, Line 1, Column 
(A). 

Line 33 Average Hourly Wage at 
Termination. Enter by column the 
average hourly wage at termination 
summed for all terminees who entered 
unsubsidized employment at 
termination, divided by the number of 
such terminees, as entered in Section 
IV.A., Line 1, Column (A). 


Note: Hourly wage includes any bonuses, 
tips, gratuities and commissions earned. 

IV.A., Line 1, Column (A). Note: Hourly 
wage includes any bonuses, tips, gratuities 
and commissions earned. 


Section V—Total Program Costs and 
Available Funds (Report in Whole 
Dollars ONLY) 


This section represents the total 
actual accrued expenditures for the 
grantee's program, through the end of 
the reporting period, for a// participants 
served. This section updates the 
information reported on ‘he Farmworker 


Financial Status Report (FFSR) for the 
third quarter. 


Note: Entries will be made to the nearest 
whole dollar. Section 402 program FSAR 
expenditure data will be reported on an 
accrual basis. A grantee whose records are 
not maintained on an accrual basis may 
develop accrual data for reports on the basis 
of an analysis of the documentation on hand 
(29 CFR 70-207-2{a)). 


Accrued Expenditures—The 
allowable charges incurred during the 
program year to date requiring provision 
of funds for: (1) goods and other tangible 
property received; and (2) costs of 
services performed by employees, 
contractors, subrecipients, and other 
payees. 

Note: These charges do not include 
“resources on order”, i.e., amounts for 
contracts, purchase orders and other 


obligations for which goods and/or services 
have not been received. 


Column Headings. Column (A) Total. 

This column contains totals for each 
cost category. Subtotals in Columns (B) 
through (D) should equal entries in 
Column (A). 

Distribute the entries for Columns (B) 
through (D), Lines 34 through 40 by the 
appropriate cost category. (Refer to 20 
CFR 633.304) The sum of Columns (B) 
through (D) are totaled in Column (A) 
for a given line. 

Entries in Column (B) contain the 
accrued Training expenditures 
associated with the activity, from the 
beginning through the end of the 
program year for all participants served. 
Entries in Column (C) contain the 
accrued Training-Related Supportive 
Service expenditures associated with 
the activity, from the beginning through 
the end of the program year for all 
participants served. The entry in 
Column (D) contains the accrued Non- 
Training-Related Supportive Service 
expenditures (also called Services 
ONLY expenditures) associated with the 
activity, from the beginning through the 
end of the program year for al! Services 
ONLY participants served. 

Accrued expenditures are the actual 
disbursements (payments other than 
advances) plus invoices on hand and 
other projected payments for goods or 
services received (for which invoices 
have/have not been received); and 
salaries and related benefits (earned but 
not paid) for the days between the 
beginning of the progam year and the 
end of the reporting period. 


Line Items 


Line 34. Classroom Training (Includes 
Occupational and Basic Skills Training). 
Enter the accrued expenditures to date 
for Classroom Training programs 
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conducted by the grantee and its agents. 
Accrued expenditures for Classroom 
Training should include the cost of any 
Classroom Training conducted directly 
by the grantee or included in a 
Classroom Training contract or 
subgrant, such as: 

(a) The cost of compensation paid to 
participants for time spent in Classroom 
Training (i.e. allowances). Wages and 
fringe benefits may be paid to 
Classroom Training participants as 
specified at 20 CFR 633.304(c)(2)(ii) and 
shoulc be treated as allowances and 
included in the Training cost category; 

(b) The cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in Classroom 
Training, which should be included in 
the Training cost category; 

(c) The cost of any supportive services 
to Classroom Training participants, 
which should be included in the 
Training-Related Supportive Services 
cost category. 

Basic Education Skills—Training that 
includes, but is not limited to remedial 
reading, writing, communication, 
mathematics and/or English for non- 
English speakers. 

Job Skills Training—Training that 
includes: vocational education which is 
designed to provide individuals with the 
technical skills and information required 
to perform a specific job or group of 
jobs. 

Line 35. On-the-Job Training. Enter the 
accrued expenditures to date for On-the- 
Job Training programs conducted by the 
grantee and its agents. Accrued 
expenditures for On-the-Job Training 
should include the cost of any On-the- 
Job Training conducted directly by the 
grantee or included in an On-the-Job 
Training contract or subgrant, such as: 

(a) The cost of reimbursement to 
employers for the extraordinary costs 
associated with training On-the-Job 
participants, which should be included 
in the Training cost category; 

(b) The cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in On-the-Job 
Training, which should be included in 
the Training cost category; 

(c) The cost of any supportive services 
to On-the-Job Training participants, 
which should be included in the 
Training-Related Supportive Services 
cost category. 

Line 36. Work Experience and Tryout 
Employment. 

Enter the accrued expenditures to 
date for Work Experience and/or Tryout 
Employment programs conducted by the 
grantee and its agents. Accrued 
expenditures for Work Experience and/ 
or Tryout Employment should include 
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the cost of any Work Experience and/or 
Tryout Employment conducted directly 
by the grantee or included in a Work 
Experience and/or Tryout Employment 
contract or subgrant, such as: 

(a) The cost of compensation paid to 
participants or time spent in Work 
Experience and/or Tryout Employment. 
Such wages and fringe benefits may be 
paid to Work Experience and/or Tryout 
Employment participants as specified at 
20 CFR 633.304{c)(2){ii) and should be 
included in the Training cost category; 

(b) The cost of Training Assistance 
provided to individuals prior to, during, 
or after participation in Work 
Experience and/or Tryout Employment, 
which also should be included in the 
Training cost category; u 

(c) The cost of any rtive services 
to Work Experience and/or Tryout 
Employment participants, which should 
be included in the Training-Related 
Supportive Services cost category. 

Line 37. Training Assistance. 

Enter the accrued expenditures to 
date for Training Assistance programs 
conducted by the grantee and its agents 
for participants who are not enrolled in 
any other activity. Accrued 
expenditures for Training Assistance 
should include, but not be limited to 
costs for: 

Training Assistance—includes, but is 
not limited to: 

(a) Training Assistance to Applicants 

(1) Outreach 

(2) Intake 

(3) Screening for eligibility 

determination 
(b) Training Assistance to Participants 

(1) Orientation to the world of work 

(2) Job-related counseling and 

assessment 

(3) Employability assessment (other 

than that performed during intake) 

(4) Job development 

(5) Job search assistance 

(6) Job referral and placement 

(7) Vocational Exploration Programs 
(c} The cost of any supportive services 

to Training Assistance participants, 
which should be included in the 
Training-Related Supportive 
Services cost category. 

Line 38. Direct Entered Unsubsidized 
Employment. 

These expenditures are a sub- 
breakout of expenditures reported on 
Line 37. Accrued expenditures should 
include the cost for the program to date 
for participants who entered 
unsubsidized employment during the 
program year after receiving only 
Training Assistance services, such as: 

. Training Assistance—Includes, but is 
not limited to: 
(a) Training Assistance to Applicants 


(1) Outreach 

(2) Intake 

(3) Screening for eligibility 

determination 
(b) Training Assistance to Participants 

(1) Orientation to the world of work 

(2) Job-related counseling and 

assessment 

(3) Employability assessment {other 

than that performed during intake) 

(4) Job development 

(5) Job search assistance 

(6) Job referral and placement 

(7) Vocational Exploration Programs 
(c) The cost of any supportive services 

to Training Assistance participants, 
which should be included in the 
Training-Related Supportive 
Services cost category. 

Note: Direct entries into unsubsidized 
employment can be reported only when the 
grantee verifies from a reliable source, 
preferably the employer, that the participant 
has become employed. 

Direct entry into unsubsidized employment 
includes those terminees who establish their 
own business and become self-employed 
following participation in Training 
Assistance activities designed to achieve this 
result. A person is to be considered self- 
employed if s/he has established a business 
which meets, at a minimum, the definifion 
contained in IRS Publication No. 334, Tax 
Guide for Small Businesses, Part I fi.e., A 
business is an activity entered into for the 
purpose of making a profit. Two 
characteristic elements of a business are: 
regularity of activities and transactions, and 
the preduction of income.) Where a state or 
local statute contains stricter requirements 
for determining the existence of a business, 
that statute should be followed. 


Line 39. Services ONLY (No Referrals 
to Employment). 

Enter the accrued expenditures in 
both Columns (A) and (D) for the 
program to date for Non-Training 
Related Supportive Services (also called 
Services ONLY) which: 

(a) Involve no training or subsidized 
employment; 

(b) Are provided to participants who 
are not in any training or Training 
Assistance activities; 

(c) Are provided to participants who 
have not been referred to unsubsidized 
employment; 

(d) Include, but are not limited to such 
services as: 

(1) Health care 

(2) Meals and other nutritional 
assistance 

(3) Residential support, including 

tem shelter 
(4) Legal, financial and personal 

counseling 


(5) Child care 

(6) Relocation assistance 

(7) Transportation and commuting 
assistance 


(8) Emergency assistance 


Line 40. Administration. 

Enter the accrued expenditures for 
administrative costs as identified in the 
regulations (20: CFR 633.304{c)(1)). 
Administrative costs consist of all direct 
and pro-rated costs associated with the 
management of a grantee’s program. 
This includes subgrantee and contractor 
direct and pro-rated administrative 
costs. 

Line 41. Total. 

Enter the sum of Column (A) Lines 34, 
35, 36, 37, 39 and 40. Exclude Line 38, 
Column (A) from this total. 

Line 42. Total Available Funds. 

Enter the amount of total Federal 
funds available. The entry for Line 42 is 
the sum of the entries for Lines 43 and 
44. 

Line 43. Carry-In Funds. 

Enter the amount of funds granted by 
the Employment and Training 
Administration during the program year 
preceding the report period which have 
not been charged as an accrued 
expenditure. The grantee’s section 402 
funds contained on this item will consist 
of (1) amounts the grantee has not yet 
legally committed and (2) unliquidated 
obligations, and these are assumed to be 
available for accrued expenditures 
during the program year covered by this 
report. 

Note: For purposes of this section an 
unliquidated obligation is an order or other 
legal commitment of funds for goods/services 
not yet received. 


Line 44. New Obligational Authority. 

Enter the amount of funds granted by 
the Employment and Training 
Administration for operation of the 
grantee’s program under this JPTA title 
for the program year of this report. 
Section VI—Participation in Program 
Activities 

This section contains entries for the 
total number of Section 402 program 
participants by specific program activity 
for the reporting period. This section 
updates the information reported in 
Section II of the Farmworker Program 
Status Summary for the third quarter. 
Line 45. Classroom Training 
Line 46. On-the-Job Training 
Line 47. Work Experience/Tryout 

Employment 
Line 48. Training Assistance 
Line 49. Services ONLY (No Referrals to 

Employment) 

Enter by column the total number of 
terminees who participated in each of 
the above activities for the program 
year. A participant should be included 
in as many line items as appropriate. but 
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should be counted only once for each 
line. 


Section VII—Follow-up Information on 
Those Employed at Termination 


Section VII displays information 
based on follow-up data which must be 
collected through contact with the initial 
employer, or if the information is 
unavailable from the employer, through 
direct participation contact. Information 
is being sought on the individual's labor 
force status, hourly wages and fringe 
benefits, if any, during the 13th full 
calendar week after termination. 
Follow-up data will be collected for 
terminees who entered unsubsidized 
employment (the follow-up group) 
during the last quarter of the prior 
program year and the first three quarters 
of the current program year of this 
report. 


Note: For FY 1991 only, follow-up data will 
begin for those eligible individuals who 
terminate after June 30, 1991. 


Follow-Up Information will be 
collected only for participants who 
entered unsubsidized employment at 
termination. 

In order to ensure consistency of data 
collection and to guarantee the quality 
of the follow-up information, follow-up 
procedures must satisfy certain 
minimum criteria. (See the FoHow-up 
Guidelines included in these FASR 
instructions, Appendix A.) 


Note: Every precaution must be taken to 
prevent a “response bias” which could arise 
because the outcomes of those with valid 
responses are different from those of 
nonrespondents. Therefore, the number who 
are employed must be adjusted for 
nonresponse bias. This adjustment is 
included in the FASR at Lines 51 through 57. 


Line 50. Terminees Entering 
Unsubsidized Employment at 
Termination. 

Enter the total number of participants 
who were eligible for follow-up. 


Note: This entry is the sum of the eligible 
terminees from the last quarter of the 
previous program year plus those from the 
first three quarters of the program year 
covered by this report. 


Line 51. Employment Confirmed by 
Employer. 

Enter the total number of terminees 
who were confirmed by the employer as 
being employed during the 13th full 
calendar week after termination. 

Line 52. Direct Contacts Attempted 
(Line 50 minus 51). 

Enter the difference between Line 50 
and Line 51. This entry reflects the total 
number of terminees that grantees must 
attempt to contact directly. 

Line 53 Number of Direct Attempts 
Contacted. 


Enter the total number of terminees 
that grantees were able to contact 
directly. 

Line 54 Number of direct Contacts 
Employed. 

Enter the total number of terminees 
who were contacted directly and ~ 
employed during the 13th full calendar 
week after termination. 

Line 55 Total Employed at Follow-up. 

Enter the total estimated number of 
terminees who were employed at 
termination that were employed during 
the 13th full calendar week after 
termination. Multiply the number of 
direct contacts attempted (Line 52) by 
the number of direct contacts employed 
(Line 54). Divide the product by the 
number of direct attempts contacted 
(Line 53). Round to the nearest whole 
number. Add the number of those 
employed who were confirmed by the 
employer (Line 51). 

Note: This entry combines those terminees 
found to be employed and others estimated to 
be employed 13 weeks after termination from 
the program. (An assumption is made that 
those who could not be contacted are 
employed at the same rate as those terminees 
who were contacted directly.) 


Line 56 Average Hourly Wage at 
Follow-up. 

Enter the average hourly wage of 
those employed at follow-up. 

Enter the average hourly wage for all 
those employed at follow-up. 
Respondents not employed at follow-up 
are not included in this average. To 
calculate this entry: Sum the hourly 
wage for all those employed during the 
13th full calendar week after 
termination. Divide the result by the 
number of employed at follow-up shown 
in Lines 51 and 54. 


Note: Hourly wage includes any bonuses, 
tips, gratuities and commissions earned. 


Line 57 Total Employed with Fringe 
Benefits. 

Enter the total number employed at 
follow-up who were in jobs where the 
following fringe benefits were provided 
employees: FICA, social security and 
health or medical benefits. 


Attachment A 
Follow-up Guidelines 


To ensure consistent data collection 
and accurate information procedures 
used to obtain follow-up information 
must satisfy the following criteria: 

© The employer with whom the 
terminee was employed at termination 
must be contacted first to ascertain 
whether the terminee is still employed 
there. 

¢ Terminees are to be contacted 
directly to ascertain follow-up 
employment status only if the employer 
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indicated that the terminee is no longer 
employed there or if the employer 
refused to cooperate or could not be 
located. 

¢ Respondents (whether employers or 
terminees) should be contacted by 
telephone or in person. Mail 
questionnaires may be used in those 
cases where an individual does not have 
a telephone or cannot be reached. 

¢ Respondents are to be contacted in 
the 13th full calendar week after 
termination or as soon as possible 
thereafter, but no later than the 17th 
calendar week after termination. 

¢ Regardless of when contact is 
made, data reported are to reflect the 
terminee’s labor force status, wages, and 
receipt of fringe benefits during the 13th 
full calendar week after termination. 

e Interview questions developed by 
DOL (see the following Exhibit) must be 
used to determine the follow-up 
information recorded on the ASR. 
Respondents must be told that 
responding is voluntary and that 
information provided by them will be 
kept confidential. The grantee may 
develop an appropriate lead-in to the 
follow-up survey. Other questions also 
may be included in the interview. 
Additional questions may precede DOL 
questions, but additional questions 
related to employment and wages can 
be asked only if they follow the DOL 
items. 

e Attempts must be made to contact 
all employers with whom terminees 
were placed at termination and all 
terminees whose employers indicated 
they were no longer employed there. 
Multiple attempts at contact may be 
necessary. 

¢ Minimum overall response rates of 
70% are required. A valid response is 
needed from a minimum of 50 percent of 
those whose employment is not 
confirmed by the employer. The 
response rate is calculated as the 
number of terminees with valid 
responses divided by the total number 
of terminees eligible for follow-up. A 
valid response occurs if: 


—The employer the terminee was with 
at termination indicated that the 
terminee was still employed there, or 

—The employer did not confirm 
employment but the terminee was 
contacted directly, and 

—Complete follow-up information was 
obtained. 


Minimum Postprogram Data Collection 
Questions 


Questions to be used if employer is 
the-respondent: 

(Alternative wording in brackets or 
words separated by slashes may apply 
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depending on whether the questionnaire 
is being conducted during the 13th week 
or sometime thereafter). 

1a. I want to ask you about the week 
starting on Sunday, , and ending 
on Saturday, which was [last 
week/two/three/four weeks] ago. Was 
RESPONDENT NAME employed by you 
during that week? 

Yes (Go to question 2) 
______ No (Go to End) 
or, if the 13th week is the current week, 
ask instead, 

1b. Is RESPONDENT NAME 
employed by you? 

Yes (Go to question 2) 
No (Go to End) 

2. How much did/does he/she get 
paid per hour? Please include wages, 
tips, bonuses and commissions. 

- dollars per hour 

3. How many hours did/does he/she 

work per week? 
hours per week 

4a. Are/were health insurance 

benefits made available to him/her? 
Yes (Go to question 5a) 
No (Go to question 4b) 

4b. Will health insurance benefits be 
made available once his/her probation 
period ends? 

Yes (Go to question 5a) 
No (Go to question 5a) 

5a. Were/are deductions to his/her 
weekly earnings made for contributions 
to FICA, or Social Security? 

______ Yes (Go to End) 
_.—— No (Go to question 5b) 


5b. Does he/she participate in an 
employer-sponsored pension plan? 
eee ee 

No 

Questions to be used if terminee is the 
respondent: 

(Alternative wording in brackets or 
words separated by slashes may apply 
depending on whether the questionnaire 
is being conducted during the 13th week 
or sometime thereafter). 

1a. I want to ask you about the week 
starting on Sunday, and ending 
on Saturday, , which was [last 
week/two/three/four weeks] ago. Were 
you employed during that week? 

Yes (Go to question 2) 

No (Go to End) 
Or, if the 13th week is the current week, 
ask: 

1b. Are you currently employed? 

Yes (Go to question 2) 
No (Go to End) 

2. How much did you get paid per 
hour? Please include wages, tips, 
bonuses and commissions. 

dollars per hour 


3. How many hours did you work per 
week? 
hours per week 
4a. Are/were health insurance 
benefits made available to you? 
Yes (Go to question 5a) 
No (Go to question 4b) 
Don’t know (Go to question 4b) 
4b. Will health insurance benefits be 
made available once your probation 
period ends? 


Yes (Go to question 5a) 
—___— No (Go to question 5a) 
Don’t know (Go to question 5a) 


5a. Were/are deductions to your 
weekly earnings made for contributions 
to FICA, or Social Security? 
Yes (Go to End) 
No (Go to question 5b) 
Don't know (Go to question 5b) 
5b. Do you participate in an employer- 
sponsored pension plan? 
Yes 
No 
Don’t know 


Correcting for Nonresponse Bias 


Allowing responses from both 
employers and participants can give rise 
to nonresponse bias in follow-up 
employment rates, because employers 
can tell you if a terminee is no longer 
working for them but not whether the 
terminee might have found a job 
elsewhere. In this sense, employers can 
only confirm employment, but cannot 
disconfirm it. 

To correct for this potential bias, 
follow-up employment rates are 
calculated by assuming that 
nonrespondents (i.e., those without valid 
responses, as defined above) have the 
same employment rate as terminees 
who are no longer working with the 
employer they were with at termination 
but who were contacted directly and 
gave responses to the follow-up 
questions. 


[FR Doc. 91-9675 Filed 4-25-91; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Assistant Secretary for Public and 
Indian Housing 


24 CFR Parts 905 and 968 
[Docket No. R-91-1531; FR-2980-P-01] 


Public and Indian Housing 
Comprehensive Grant Program 


AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
amend 24 CFR parts 905 and 968 to 
establish the new Comprehensive Grant 
program for public housing agencies 
(PHAs) and Indian Housing Authorities 
(IHAs) that own or operate 500 or more 
public or Indian housing units. The 
Comprehensive Grant program, which 
would allocate modernization funds on 
the basis of a formula, is designed to 
provide larger housing authorities with 
greater discretion in the planning and 
implementation of modernization 
activities. The rule would also revise the 
existing Comprehensive Improvement 
Assistance program (CIAP program) to 
limit its applicability to PHAs and IHAs 
that own or operate fewer than 500 
public or Indian housing units. 

The rule would also implement: (1) 
Section 509 of the Cranston-Gonzalez 
National Affordable Housing Act (Pub. 
L. 101-625, approved November 28, 1990) 
(‘the NAHA”) which establishes the 
formula process for allocating 
modernization funds under the 
Comprehensive Grant program; (2) 
section 509{e) of the NAHA which, 
beginning with funding for FFY 1993, 
reduces the threshold for participation 
in the Comprehensive Grant program 
from 500 or more public or Indian 
housing units to 250 or more units. Also 
beginning in FFY 1993, the ceiling for 
participation in the CIAP program would 
be reduced from fewer than 500 public 
or Indian housing units, to fewer:than 
250 units. Because the Department 
considers section 509(e) to be a self- 
executing provision, it intends to 
implement this section in the course of 
tLis rulemaking, for effect in FFY 1993; 
(3) section 516 of the NAHA which 
provides for the one-time comprehensive 
nodernization of Mutual Help 
homeownership units under both the 
CIAP and Comprehensive Grant 
programs; and (4) various technical and 
conforming amendments contained in 
the NAHA. 

DATES: Comments must be received by 
June 25, 1991. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this rule to the Rules Docket Clerk, 
Office of the General Counsel, room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street 
SW., Washington, DC 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection during 
regular business hours (weekdays 7:30 
a.m. to 5:30 p.m.) at the above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept brief 
public comments transmitted by 
facsimile (“FAX”) machine. The 
telephone number of the FAX receiver is 
(202) 708-4337. Only public comments of 
six or fewer total pages will be accepted 
via FAX transmittal. This limitation is 
necessary to assure reasonable access 
to the equipment. Comments sent by 
FAX in excess of six pages will not be 
accepted. Receipt of FAX transmittals 
will not be acknowledged, except that 
the sender may request confirmation of 
receipt by calling the Rules Docket Clerk 
at voice, (202) 708-2084, or TDD (202) 
708-3259. None of the telephone 
numbers listed in this paragraph is toll- 
free. 

FOR FURTHER INFORMATION CONTACT: 
Janice D. Rattley, Director, Office of 
Construction, Rehabilitation and 
Maintenance, Public and Indian 
Housing, Department of Housing and 
Urban Development, room 4122, 451 
Seventh Street SW., Washington, DC 
20410, telephone (202) 708-1800. 

Indian housing authorities may 
contact Dom Nessi, Director, Office of 
Indian Housing, Public and Indian 
Housing, Department of Housing and 
Urban Development, room 4230, 451 
Seventh Street SW., Washington, DC | 
20410, telephone (202) 708-1015." 

Hearing or speech impaired 
individuals may call HUD’s TDD 


number (202) 708-4594. (These telephone é 


numbers are not toll-free.) 
SUPPLEMENTARY INFORMATION: 


I. Paperwork Burden 


The Department has submitted this 
proposed rule to the Office of . - 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980. The OMB control number, 
when assigned, will be announced'by 
separate document in the Federal 
Register. ‘ 

The Comprehensive Grant program 


will significantly reduce the information 


collection requirements currently” 
imposed under the CIAP prografi¥on: 
larger PHAs and IHAs (the Department 
estimates the reduction in paperwork 
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burden to be approximately 16,000 
hours). This is because the rule 
consolidates into a few primary 
documents all of the information 
collection requirements required under 
this ongoing modernization program 
{e.g., the comprehensive plan, annual 
statement, performance and evaluation 
report), in contrast to the more elaborate 
paperwork requirements imposed under 
the annual CIAP competition. 

In addition, HUD has carefully 
scrutinized the requirements established 
under the Comprehensive Grant 
program, with a view toward minimizing 
the paperwork burden on larger PHAs 
and IHAs. Specifically, with respect to 
HUD’s monitoring under the CGP 
program of a PHA’s management 
performance (as determined under the 
Public Housing Management 
Assessment program at 24 CFR part 901) 
(“PHMAP”), the Department decided to 
permit a PHA to simply include in its 
CGP action plan a cross-reference to the 
tasks it intends to carry out under the 
PHA’s improvement plan or 
Memorandum of Agreement under 
PHMAP. In this manner, a PHA would 
not have to restate under both the 
PHMAP and the CGP programs the 
identical tasks it intends to carry out to 
correct its management deficiencies. 
Similar efforts were made throughout 
this proposed rule to minimize the 
paperwork burden on PHAs and IHAs. 

Public reporting burden for the 
collection of information requirements 
contained in this rule are estimated to 
include the time for reviewing the 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Information on the estimated public 
reporting burden is provided under the 
Preamble heading, Findings and 
Certifications. Send comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including suggestions for reducing this 
burden, to the Department of Housing 


- and Urban Development, Rules Docket 
~@lerk, 451 Seventh Street SW., room 
* 0276; Washington, DC 20410; and to the 


Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503. 

The information collection 


requirements pertaining to the 


Performance and evaluation report shall 
be submitted to OMB at a later date, 


_ and public comment will be requested 
on those requirements. 


a i. Background 


Section 14 of the U.S. Housing Act o: 
* 3937 (42 U.S.C. 14371) (“the Act”) 
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established the Department's current 
public housing modernization program: 
the Comprehensive Improvement 
Assistance Program (CIAP program). 
The CIAP program was designed to 
improve the physical condition of 
existing public housing projects, and to 
upgrade the management ard operation 
of these projects to ensure that the 
projects continue to be available to 
serve low income families. The 
Department promulgated regulations for 
the CIAP program at 24 CFR part 968, 
and these regulations have governed the 
modernization of all public housing 
assisted under the Act. 

(The reader should note that, for ease 
of discussion, the preamble to this 
proposed rule uses the terms “public 
housing” to mean both public and Indian 
housing, and “PHA” or “public housing 
agency,” to mean both PHAs and IHAs, 
unless otherwise stated.) 

On February 5, 1988, the Housing and 
Community Development Act of 1987 
(Pub. L. 100-242) (“1987 Act’} was 
enacted, and contained a provision 
which significantly revised the public 
housing modernization program. Section 
119 of the 1987 Act established the new 
Comprehensive Grant program (CGP) 
which was designed to govern the 
modernization needs of PHAs that 
owned or operated 500 or more public 
housing units. In addition, section 119 
amended the CIAP program to limit its 
applicability only to PHAs that owned 
or operated fewer than 500 public 
housing units. 

(Beginning with funding for FFY 1993, 
the statutory threshold for participation 
in the CGP program will be reduced 
from 500 or more public housing units to 
250 or more units. In the CIAP program, 
the ceiling for participation will be 
reduced from fewer than 500 public 
housing units to fewer than 250 units. 
For a more detailed discussion of these 
changes, see Section VI of this 
preamble.) 

The Department published a proposed 
rule on October 27, 1988 (53 FR 43648) to 
implement the amendments contained in 
section 119 of the 1987 Act, and also to 
propose changes to the CIAP program 
which were intended to simplify and 
streamline the program. Specificaliy, the 
proposed rule would have: (1) Renamed 
part 968 as “Public Housing 
Modernization,” and reorganized it by 
establishing a subpart A, containing 
generally applicable provisions; (2) 
established under subpart B the existing 
CIAP program, as revised by the 
proposed streamlining provisions, and 
limiting its applicability to PHAs that 
owned or operated fewer than 500 
public housing units; and (3) established 
a new Subpart C, setting forth the new 


Comprehensive Grant program for PHAs 
that owned or operated 500 or more 
public housing units. 

HUD has not published a fina! rule to 
implement most of these proposed 
amendments because of language 
contained in section 14{k){1) of the Act, 
which directed HUD to fund public 
housing modernization “in substantial 
accordance with the allocation method 
in effect on the date of enactment of the 
[1987 Act], “(i.e., to continue funding 
modernization activities using the CIAP 
allocation method). The Department 
was required to use the CIAP allocation 
method until such time as Congress 
established a revised method for 
allocating modernization assistance 
under section 14{k}(1). 

Accordingly, the Department 
published a final rule on December 21, 
1989 (54 FR 52686) which implemented 
only those provisions of HUD’s October, 
1988 proposed rule that pertained to the 
streamlined CIAP application process, 
and to the reorganization of part 968 into 
a subpart A (with generally applicable 
provisions), and subpart B (containing 
the revised CIAP provisicns). The final 
tule did not contain any provisions 
relating to the Comprehensive Grant 
program, since Congress had not yet 
enacted a law governing the funds 
allocation process for that program. 
Thus, the CIAP program remained 
HUD’s sole vehicle for providing 
modernization funds to PHAs of all 
sizes. 

(The Department subsequently 
incorporated the streamlined CIAP 
program into its consolidated 
rulemaking for the Indian housing 
program (see the interim rule published 
on June 18, 1990 at 55 FR 24722). As a 
result, the Indian Housing program has 
its own freestanding CIAP regulations at 
24 CFR part 905, subpart I.) 

On November 28, 1990, President Bush 
signed into law the Cranston-Gonzalez 
National Affordable Housing Act (Pub. 
L. 101-625) (“the NAHA”). Section 509 of 
the NAHA established a formula 
allocation method for the 
Comprehensive Grant program, which 
HUD is required to implement foilowing 
notice and comment rulemaking. 

In this proposed rule, the Department 
has decided to republish, with 
modifications, the program requirements 
for the Comprehensive Grant program 
which were contained in its October 27, 
1988 proposed rule, as well as the 
formula allocation process contained in 
section 509 of the NAHA. In this 
manner, HUD intends to provide the 
public with an additional opportunity to 
comment on the CGP program 
requirements, and also to review it in its 
entirety. 


For purposes of FFY 1991 funding, 
PHAs will continue to receive 
modernization funds under the CIAP 
program. However, to ease the 
transition from the CIAP program to the 
Comprehensive Grant program, HUD 
will permit PHAs to adapt their 
comprehensive plans for modernization 
(CPMs) under CIAP for use in the 
Comprehensive Grant program. By 
adapting its CPM, a PHA would not 
need to undertake entirely new 
assessments of its physical and 
management needs, but would rather 
update the existing assessments. In any 
event, the PHA’s submission for the FFY 
1992 Comprehensive Grant program 
would have to contain the other items 
required by § 905.672 or § 968.320, as 
well as additional information that may 
be required by HUD in accordance with 
the CGP program handbook. 


Ill. Program Objectives 


The Comprehensive Grant program 
has two basic objectives for PHAs that 
own or operate 500 or more public 
housing units (250 or more units 
beginning in FFY 1993): 

(1) To provide greater discretion to 
PHAs in carrying out their 
modernization programs, thereby 
returning it to local control; and 

(2) To establish reliable funding for 
capital improvements through the use of 
formula funding for the annual accrual 
of capital improvement needs and for 
current needs. 

Under the program, larger PHAs 
receive capital improvement funds by a 
formula allocation method, instead of 
the current competitive, discretionary 
CIAP program in which HUD decides 
which projects are to be funded by 
setting priorities, establishing a ranking 
system, and reviewing and approving 
individual applications. The program 
provides PHAs with much greater 
discretion in planning and carrying out 
modernization of their public housing 
projects. 

This revised proposed rule would: 

(1) Amend the CIAP program at 24 
CFR part 968, subpart B, so as to limit its 
applicability to PHAs that own or 
operate fewer than 500 public housing 
units (fewer than 250 units beginning in 
FFY 1993); 

(2) Add a new subpart C to part 968, 
which would set forth the new 
Comprehensive Grant program for PHAs 
that own or operate a total of 500 or 
more public housing units (250 or more 
units beginning in FFY 1993); and 

(3) Revise both the CIAP and 
Comprehensive Grant programs for 
purposes of implementing various 
technical and substantive program 
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amendments contained in sections 509 
(b) through (f) of the NAHA. 

In the Indian Housing program, the 
proposed rule would rename part 905, 
subpart I, as “Modernization;” and 
reorganize subpart I into three 
undesignated headings: 

(1) The first heading would contain 
provisions which would be generally 
applicable to both CIAP and 
Comprehensive Grant modernization 
under part 905, subpart I; 

(2) The second heading would contain 
the streamlined CIAP requirements, with 
modifications to limit its applicability 
only to IHAs that own or operate fewer 
than 500 Indian housing units (fewer 
than 250 units beginning in FFY 1993); 

(3) The third heading would add the 
new Comprehensive Grant program for 
IHAs that own or operate 500 or more 
Indian housing units (250 or more units 
beginning in FFY 1993); and 

(4) In addition, the rule would revise 
both the CIAP and Comprehensive 
Grant programs under Subpart I for 
purposes of implementing various 
technical and substantive program 
amendments contained in sections 509 
(b) through (f) of the NAHA, as well as 
section 516 of the NAHA which provides 
for the comprehensive modernization of 
a Mutual Help unit using a single CIAP 
or CGP grant. 

(The Department currently is 
reviewing public comments that it has 
received on the interim Indian Housing 
rule published on June 18, 1990 (55 FR 
24722). Since several of these comments 
pertain to the CIAP program under 
subpart I of part 905, it is conceivable 
that some of the CIAP provisions 
included in this proposed rule may be 
affected by that separate rulemaking.) 

The following schedule specifies the 
location of parallel provisions, 
contained in parts 905 and 968, for the 
Public Housing and Indian Housing 
Modernization programs: 


Location in 


part 905 
(subpart |) 


improvement 
Assistance Program 
(For PHAs that own 
or operate fewer 
than 500 public 
housing units). 


Definitions......... 

Eligible costs 

Procedures for 
obtaining approval 
of a modernization 
program. 

Modernization project ... 

Resident participation ... 

Homebuyer 
Participation. 

Special requirements 
for homeownership 
projects. 

Special requirements 
for section 23 
leased housing 
bond-financed 
projects. 

Additional limitations 
for special purpose 
modernization. 

Contracting 
requirements. 

Fund requisitions 

Progress reporting 

Budget revisions 

On-site inspections 

Fiscal closeout of a 
modernization 
program. 

Comprehensive Grant 
Program (For PHAs 
that own or operate 
500 or more public 
housing units). 


905.621 
905.624 
905.627 


905.630 


Eligible costs 
Reserve for disasters 
and emergencies 
{non-formula]. 
Allocation of 
assistance 
[formula] [for 
troubled and non- 
troubled PHAs]. 
Modernization strategy - 
Comprehensive plans... 
HUD review and 
approval of 
comprehensive plan. 
Annual statement of 
activities and 
expenditures. 

..| Conduct of 
modernization 
activities. 

PHA performance and 
evaluation report. 

HUD review of PHA 
performance. 


IV. Program Implementation 


In administering the Comprehensive 
Grant program, HUD is required by 
section 14(e)(4)(D) of the Act to respect, 
to the greatest extent possible, the 
professional judgment of a PHA’s 
administrators. HUD strongly supports 


905.633 © 
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this statutory mandate and has made 
every effort in this proposed rule to 
provide PHAs with maximum discretion 
and flexibility in planning and carrying 
out their modernization strategies under 
the CGP program. 

Yet while HUD firmly believes that a 
PHA is the key factor in the 
modernization process, it also believes 
that the residents of public housing, as 
well as the community and its political 
leadership, share in that responsibility 
and must be involved in planning and 
establishing priorities for a PHA’s 
modernization program. 

For this reason, HUD is proposing that 
residents of public housing, and the 
local community, be provided with 
ample opportunity to participate, not 
only during the upfront development of 
a PHA’s modernization strategy, but 
throughout the ongoing implementation 
of that strategy. In this manner, the 
Department hopes to foster a local 
partnership between a PHA, its public 
housing residents, and the local 
community, which can jointly carry out 
the objectives and priorities established 
in a PHA’s modernization strategy. 


a. Modernization Strategy 


Consistent with this view, the 
Department would require each PHA to 
develop an overall “modernization 
strategy” for all of its public housing 
projects. This modernization strategy 
would consist of the following 
components of a PHA’s comprehensive 
plan: 

(1) An Executive Summary 
($§ 905.672(c)(1) and 968.320(c)(1)); 

(2) The physical and management 
needs assessments, and related 
requirements under the comprehensive 
plan ($$ 905.672(c)(2), (c)(3), (cj(4), (c)(6), 
(c)(7) and (c)(8), and analogous 
provisions under § 968.320); 

(3) The five-year action plan 
($§ 905.672(c)(5) and 968.320(c)(5)); and 

(4) The annual statement (§§ 905.678 
and 968.330). 


1. Comprehensive Plan 


The Comprehensive plan is the focal 
point of a PHA’s modernization strategy, 
and provides a thorough analysis of the 
physical and management improvement 
needs which are needed to bring a 
PHA’s projects, including its “high need 
projects” } up to: 


1 Under the Comprehensive Grant program, HUD 
is defining a “high need project” to mean a project 
with either: 

(1) High vacancy rates (i.e., 15 percent or more 
vacant units, excluding units which have been 
approved by HUD for demolition or disposition, or 

Continued 
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(1) The modernization and energy 
conservation standards under section 
14(e)(1)(A)f{ii} of the Act; and 

(2) The management performance 
indicators/ standards under the Public 
Housing Management Assessment 
program (P at 24 CFR part 901 
which address ali of the prescribed 
management and operation areas under 
section 14(e)(1)(B) of the Act. 

The plan must include estimates of the 
cost of these improvements, and 
establish general strategies for 
addressing identified needs. In addition, 
the comprehensive plan must highlight 
any special strategies, such as major 
redesign or partial demolition of a 
project, which are necessary to ensure 
the long-term physical and social 
viability of the projects. 

With respect to Indian Housing 
Authorities (IHAs), HUD is providing 
that the comprehensive plan must 
specify the physical and management 
improvement needs which are necessary 
to bring the IHA's projects: (1) Up to the 
modernization and energy conservation 
standards under section 14(e}(})(A)f{ii) of 
the Act; and (2) in compliance with 
prescribed statutory, regulatory and 
contractual requirements for 
management and operations areas 
identified under section 14(e){1}(B) of the 
Act, as identified or determined in 
accordance with 24 CFR 905.135, the 
Administrative Capabilities Assessment 
(ACA), and the Field Office Monitoring 
of Indian Housing Authorities Handbook 
(HUD 7440.3, issued May, 1989). HUD is 
not utilizing the PHMAP for purposes of 
assessing an IHA’s management and 
operation needs since section 527 of the 
NAHA expressly excludes IHAs from its 
coverage. 

Since the comprehensive plan is not 
linked to the availability of funds, it 
presents all of the physical and 
management improvements that a PHA 
believes must be undertaken to meet 
these statutory standards. Thus, the 
comprehensive plan establishes a PHA's 
overall modernization needs, which 
must then be used by the PHA as the 
basis for planning its modernization 
improvements under the five-year action 
plan. All PHAs participating in formula 
funding under the Comprehensive Grant 
program must have an approved 
comprehensive plan before they can 
draw down funds from their formula 
allocations {except for emergencies). 

To ensure that. a PHA’s modernization 
strategy remains up-to-date, a PHA must 


which are ina funded, on-schedule modernization 
program); or 

(2) High cost (modernization hard costs exceed 25 
percent of Total Development Cost for non-elevator 
projects, or 28 percent for elevator projects}. 


submit to HUD (in addition to annual 
amendments to its enmnrchensive plan), 
a reassessment of its comprehensive 
plan at least once every five years to 
ensure that the identification of the 
PHA’s physical and management needs 
is current. The PHA would be required 
to re-apply both the “reasonable cost 
test” and the “viability review,” which 
are discussed below, to the revised 
needs assessments. The reassessment of 
a PHA’s comprehensive plan must be 
submitted at the time a PHA submits its 
annual statement. 

The comprehensive plan consists of 
several components, which are 
identified and discussed below: 

(i) Executrve summary. (See 
§ § 905.672(c){1}; 968.320{c)(1).} 

HUD is proposing under this rule that 
a PHA or IHA be required to include as 
‘part of its comprehensive plan an 
Executive Summary to facilitate review 
and comprehension by the public and 
development residents. The Executive 
Summary would consist of the following 
components: 

(A) For each of a PHA’s or IHA’s 
projects (with its high need projects 
being separately identified): () The total 
cost needed to bring each such project 
to a level at least equal to the HUD 
modernization standards (see HUD 
Handbook 7485.2, as revised, Public and 
Indian Housing Modernization 
Standards), and to the HUD energy 
conservation and life-cycle cast- 
effective performance standards under 
§§ 905.603 and 968.115; (2), the 
percentage of the Total Development 
Cost standard required by the hard 
costs of the project; and (3) the current 
percentage of vacant units in the project. 
In addition, the PHA must briefly 
describe the actions which it proposes 
under the Comprehensive Grant 
program to bring each of its projects to a 
level at least equal to the modernization 
standards and to the energy 
conservation and life-cycle cost- 
effective performance standards. 

(B) A listing of the PHA-wide 
management and operation areas under 
the PHMAP functional areas at 24 CFR 
part $01 which need improvement (as 
determined by a failed grade under the 
PHMAP indicators/standards, i.e., leas 
than a “C” grade under any indicator/ 
standard}, and a brief discussion of the 
PHA's proposed actions under the CGP 
program to bring the PHA at least to a 
“C” grade on each of the PHMAP 
indicators/standards, so that decent, 
safe, and sanitary living conditions will 
be provided.in each of its projects. 

Since IHAs are not covered under the 
PHMAP, HUD would request that an 
IHA identify, in accordance with its 
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management improvement plan under 24 
CFR 905.135, the Administrative 
Capabilities Assessment (ACA), and the 
Field Office Monitoring of Indian 
Housing Authorities Handbook, any 
IHA-wide management and operation 
deficiencies in the areas prescribed by 
section 14{e)(1){B} of the Act. The IHA 
would also provide a brief discussion of 
its proposed actions under the 
Comprehensive Grant program to bring 
the THA to an accceptable level of 
performance for each area of deficiency, 
in accordance with the targets 
established in the IHA’s management 
improvement plan under § 905.135. 

(C) A PHA would identify each of its 
high need projects, and discuss the 
social, physical, and operational 
problems of each such project, and 
provide a brief discussion of th PHA’s 
proposed actions under the CGP 
program to address those problems. The 
PHA shall identify such problems by 
using project-level data, where 
available, for the PHMAP functional 
areas identified under 24 CFR part 901. 
(An IHA would identify such problems 
by using project-level data, where 
available, for the management and 
operatioris areas prescribed by section 
14(e)(1)(B) of the Act.} Additional 
project-level data, including data 
pertaining to crime and drug use, may be 
addressed, as appropriate. 

(D) A statement by the PHA or IHA 
concerning its overall modernization 
strategy, and its rationale for the 
approach and priorities adopted in its 
comprehensive plan. For example, a 
PHA's or IHA’s strategy may be that it 
will focus its resources on addressing its 
vacant properties before its brings its 
occupied units up to the modernization 
standards. 

(E) A descriptive narrative of the 
PHA’s or IHA’s process for maximizing 
the level of involvement by project 
residents, the local government, and the 
public, during the development of the 
comprehensive plan. 

(ii} Physical needs assessment. (See 
§§ 905.672(c)(2); 968.320(c)(2).) 

The physical needs assessment 
identifies all of the work that a PHA or 
IHA must undertake to bring its projects 
up to the modernization and energy 
conservation standards, as required by 
section 14{e)(I){A}{ii) of the Act. (It 
should be noted that since the CGP 
program is intended to fund capital 
physical improvements and 
replacements, a PHA should address 
routine, preventive maintenance by 
means of its operating subsidy and not 
by CGP funds.) 

A PHA’s or IHA’s assessment of its 
physical needs must be completed on 
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Form HUD-52827, or its equivalent, and 
retained in the PHA’s files to ensure that 
supporting documentation is available 
for the data which are to be 
incorporated into the comprehensive 
plan. The following must be provided 
with respect to each of a PHA’s or IHA’s 
projects (with a PHA’s or IHA’s high 
need projects being separately 
identified): 

(A) A brief (preferably one-page) 
summary of the general characteristics 
of the project, including the number of , 
units, the number and size of bedrooms, 
the type of project (e.g., family, elderly, 
or mixed; high-rise, low-rise, walk-up, or 
scattered site, etc.); the project vacancy 
rate; the total project cost (including the 
rercentage of TDC); and the end of the 
initial operationg period (EIOP)). In 
addition, the summary must include: 

(1) A description of the current 
physical condition of each project, and 
the physical improvements necessary to 
bring each project to a level at least 
equal to the modernization standards 
contained in HUD Handbook 7485.2 
(Public and Indian Housing Standards); 
and to the energy conservation and life- 
cycle cost-effective performance 
standards, as required in §§ 905.603 and 
968.115; and 

(2) An estimate of the total cost 
needed to complete such work; 

(B) The replacement needs of 
equipment systems and structural 
elements that will be required to be met 
(assuming routine and timely 
maintenance is performed) during the 
period covered by the action plan; 

(C) Whether one or more buildings 
occupied predominantly by one racial or 
ethnic group are in substandard 
condition and are in significantly worse 
condition than one or more buildings 
occupied predominantly by other racial 
or ethnic groups, and in such cases the 
improvements required to correct the 
conditions. (This portion of the physical 
needs assessment is not required to be 
submitted by IHAs established under 
tribal law, or by IHAs established under 
state law which have been determined 
not to be subject to titles VI of the Civil 
Rights Act of 1964 or the Fair Housing 
Act); 

(D) In addition, the PHA shall provide 
the following information: 

(1) In the case of IHAs only, the 
Mutual Help units (identified by the 
name/number of the projects in which 
the units are located) that the IHA is 
proposing for comprehensive 
modernization, in accordance with 
§ 905.666(b)(2); 

(2) The vacant and non-homebuyer- 


_ occupied Turnkey III units (identified by : 


the name/number of the project-in 
. which the units are located) that the 


PHA or IHA is proposing for 
comprehensive modernization and 
subsequent sale, in accordance with 
§ 905.666(b)(3) or § 968.310(b)(2), as 
appropriate; 

(3) A certification provided by a 
licensed architect or engineer for the 
costs associated with modernizing each 
high need project that has 
modernization hard costs which exceed 
25 percent of TDC for non-elevator 
projects, or 38 percent for elevator 
projects. (A PHA would not be required 
to obtain a cost certification for its high 
need projects which have been so 
designated because of a high vacancy 
rate.) 

(4) A copy of the PH Section 504 
Needs Assessment and Transition Plan 
under 24 CFR part 8. In fulfilling this 
requirement, the PHA shall attach a 
copy of its needs assessment and 
transition plan as an addendum to its 
physical needs assessment under the 
CGP program. 

Because the physical needs 
assessment addresses all of the 
modernization improvements and 
replacements which are required at each 
of a PHA'’s projects, its serves as the 
mechanism for determining whether 
completion of the improvements and 
replacements identified by the PHA in 
its plan will reasonably ensure the long- 
term physical and social viability of 
each project at a reasonable cost. Thus, 
the “viability review” and “reasonable 
cost test” required under section 
14(e)(1)(C) of the Act are intended to 
ensure that a PHA does not spend CGP 
funds on projects which cannot 
effectively be modernized. 

HUD is proposing in this rulemaking 
that a PHA provide a certification by a 
licensed architect or engineer for the 
costs associated with modernizing each 
high need project that has 
modernization hard costs which exceed 
25 percent of TDC for non-elevator 
projects, or 28 percent for elevator 
projects. A PHA would not be required 
to obtain a cost certification for its high 
need projects which have been so 
designated because of a high vacancy 
rate. A PHA would be required to 
review the cost certification to 
determine whether its proposed 
improvements to the high need projects 
are within the cost guidelines. 

The Field Office will consider on a 
case-by-case basis any PHA request to 
exceed the cost guidelines, both with 
respect to a PHA’s high need projects, or 
for any other project. A PHA that 
wishes to exceed the cost guidelines 
must submit a request to the Field Office 
for determination. Criteria for cost 
guideline determinations will be 
contained in the CGP handbook. 
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To ensure that a PHA’s modernization 
strategy remains up-to-date, but to avoid 
imposing unrealistic burdens on the 
PHA, the detailed physical needs 
assessment need only be revised once 
every five years, although the PHA may 
elect to revise the assessment more 
frequently for some or all of its projects. 

Consequently, every five years, a PHA 
must submit to HUD, as part of its 
annual statement, an amendment to its 
physical needs assessment which would 
include all of the items required under a 
PHA's initial submission of the 
assessment. The PHA would be required 
to re-apply both the “reasonable cost 
test” and the “viability review” to the 
amend needs assessment prior to its 
submission to HUD. 

(iii) Management needs assessment. 
(See §§ 905.672(c)(3); 968.320(c)(3).) 

Pursuant to section 502 of the NAHA, 
a PHA is annually required to assess its 
performance in accordance with the 
PHMAP. (Since IHAs are expressly 
excluded from coverage under PHMAP, 
the Department will separately address 
an IHA’s management needs assessment 
later in this discussion.) 

The results of the PHMAP evaluation 
will be used by HUD under the 
Comprehensive Grant program to ensure 
that all of a PHA’s management and 
operations needs (including those which 
are needed to bring each of a PHA’s 
projects to a decent, safe, and sanitary 
living condition) are identified, and that 
appropriate strategies for addressing 
those needs are developed in the action 
plan. 

Specifically, under section 14(e)(1)(B) 
of the Act, a PHA is required under its 
comprehensive plan to provide “a 
comprehensive assessment of the 
improvements needed to upgrade the 
management and operation of the public 
housing agency and of each * * * 
project so that decent, safe, and sanitary 
living conditions will be provided such 
projects, which assessment shall include 
at least-an identification of needs 
related to— 

(i) The management, financial and 
accounting control systems of the PHA 
that are related to such projects; 

(ii) The adequacy and qualifications 
of personnel appropriate to be employed 
by the PHA (in the management and 
operation of such projects) for each 
significant category of employment; and 

(iii) The improvement of the efficacy 
of— 

(I) Resident programs and services in 
such projects; 

(i) The security of each such project 
and its residents; 


Hy 
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(II) Policies and procedures of the 
PHA for the selection and eviction of 
residents insuch projects; 

(IV) Other policies and procedures of 
the PHA relating to such projects, as 
specified by the Secretary. 

HUD intends to use the indicators/ 
standards developed under the PHMAP 
as a means of assessing a PHA’s 
performance under these statutorily 
prescribed management and operations 

‘ areas. In addition, HUD will use the 
PHMAP indicators/standards to assess 
other areas affecting the overall 
management of a PHA and its projects, 
as identified by the Secretary under 
section 14(e)(1)(B)(iii)(IV) of the Act. 

Furthermore, to avoid duplication of 
effort, the Department is also proposing 
to use the PHMAP assessment as the 
basic tool for determining the extent of a 
PHA’s management and operations 
needs which are required to upgrade the 
PHA and each of its projects so that 
decent, safe and sanitary living 
conditions will be provided such 
projects,? in accordance with section 
14(e)(1)(B) of the Act. 

Finally, the PHMAP will also be used 
to establish targets for improvement 
where a PHA has received a failed 
grade on one or more of the indicators/ 
standards, and for purposes of 
monitoring a PHA’s performance in 
achieving those targets. Hence, the 
Comprehensive Grant program will 
essentially serve as one vehicle for a 
PHA'’s achieving its improvement goals 
established under the PHMAP. 

Hence, a PHA’s management and 
operations needs assessment would 
contain the following information: 

(A) An identification of each of the 
PHMAP indicators/standards for which 
the PHA has received a failed grade (i.e., 
below a “C” grade), and a brief 
discussion of their current status (e.g., 
vacancies—20 percent); 


2 For purposes of determining whether a PHA’s 
projects provide “decent, safe, and sanitary living 
conditions,” in accordance with section 14{e)(1)(B) 
of the Act, HUD has decided to use the habitability 
standard established under the Housing Quality 
Standards (HQS), or any equivalent standard (see 
24 CFR 882.109). Since HUD intends to include the 
HQS standard as one of the PHMAP factors, the . 
Department will primarily monitor a PHA's 
performance in bringing its units up to HQS under 
the PHMAP. However, HUD wants to clarify that 
the ability of a PHA to meet HQS in no way 
obviates its statutory responsibility to bring its units 
up to at least the Modernization Standards. This is 
because the HQS establishes only an interim step 
toward bringing a PHA's projects to the 
modernization standards, and also because its 
primary function is to establish a habitability 
(rather than a rehabilitation) standard for a PHA's 
projects. Finally, it should be noted that any 
individual work item which is carried out by a PHA 
under the Comprehensive Grant program must be in 
compliance with the modernization standards. 


(B) A brief summary of the actions 
necessary to bring each PHMAP 
indicator/standard to at least a “C” 
grade) within the timeframes agreed to 
by the PHA and HUD pursuant to the 
PHA’s improvement plan or 
Memorandum of Agreement (MOA) 
under the PHMAP, or as otherwise 
established by the PHA; 

(C) An identification of the social and 
operational problems at each of a PHA's 
high need projects, and a brief summary 
of the actions necessary to correct those 
problems. The PHA shall identify such 
problems by using project level-data, 
where available, for the PHMAP 
functional areas identified under 24 CFR 
part 901. Additional project-level data, 
including data pertaining to crime and 
drug use, may be addressed, as 
appropriate. 

(D) The total estimated cost, if any, 
needed to bring a PHA to at least a “C” 
grade under each of the PHMAP 
indicators/standards; and 

(E) A description of any other 
management and operations needs 
identified either under PHMAP, or 
elsewhere, which the PHA wants to 
address at the PHA-wide level, or at the 
project level, and the actions and costs 
needed to address those needs, or to 
improve its performance; 

For IHAs, the management needs 
assessment would contain the following 
information: 

(A) An identification of each of the 
management and operations areas 
prescribed by section 14(e)(1)(B) of the 
Act for which the IHA has had 
deficiencies identified pursuant to 
§ 905.135, the ACA, and the Field Office 
Monitoring of IHAs Handbook; 

(B) A brief summary of the actions 
necessary to correct each such 
deficiency, in accordance with the 
timeframes agreed to by the IHA and 
HUD pursuant to the IHA’s management 
improvement plan, or as otherwise 
established by the IHA; 

(C) An identification of the social and 
operational problems at each of an 
IHA’s high need projects, and a brief 
summary of the actions necessary to 
correct those problems. The IHA would 
identify such problems by using project 
level-data, where available, for the 
management and operations areas 
prescribed by section 14(e)(1)(B) of the 
Act. Additional project-level data, 
including data pertaining to crime and 
drug use, may be addressed, as 
appropriate. 

(D) The total estimated cost, if any, 
needed to correct any identified IHA- 
wide management and operations 
deficiencies. 
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(E) A description of any other 
management and operations needs 
identified either under an IHA’s 
management improvement plan, or 
elsewhere, which the IHA wants to 
address at the IHA-wide level, or at the 
project level, and the actions and costs 
needed to correct those needs. 

Any change in a PHA's grade under 
the PHMAP indicators/standards, or in 
an IHA’s compliance with prescribed 
requirements, which results in an 
indicator/standard being rated as 
unacceptable (or, in the case of IHAs, 
the identification of additional 
deficiencies), which was not 
unacceptable at the time of the approval 
of the comprehensive plan, must be 
identified through an amendment to a 
PHA’s or IHA’s management needs 
assessment, and also to its action plan 
for purposes of specifying the work 
items that a PHA plans to undertake for 
purposes of correcting the new 
management and operations 
deficiency(ies.) 

(iv) Viability review and reasonable 
cost test. (See §§ 905.672(b)(4); 
968.320(b)(4).) 

A PHA must provide an analysis, on a 
project-by-project basis, demonstrating 
that completion of the improvements 
identified in its physical and 
management needs assessmenis. wil! 
reasonably ensure the long-term 
physical and social viability of each 
project at a reasonable cost (e.g., the so- 
called “viability review” and 
“reasonable cost test"). 

Once a PHA has applied both the 
reasonable cost test and the viability 
review to its identified needs in the 
comprehensive plan, it should have a 
clear sense of those projects for which 
modernization is not feasible, so that it 
can seek alternative solutions or 
approaches. For a further discussion of 
the “reasonable cost test,” and requests 
to exceed the cost guidelines, see item 
(ii) of this summary. 

(v) Action plan and annual statement. 


—Action plan. (See §§ 905.672(c)(5) and 
968.320(c)(5).) 

While the physical and management 
needs assessments identify the 
improvements and replacements which 
a PHA must undertake to bring its 
projects up to the modernization and 
energy conservation standards, the 
action plan establishes a PHA’s five- 
year goals toward achieving those 
standards. The action plan also sets 
forth the actual work to be undertaken 
by a PHA in broad categories (e.g., 
kitchens, floors, etc.), and establishes 
the PHA’s annual priorities for carrying 
out work items from among the various 





— covered by the comprehensive 
plan 
HUD uses the five-year action plan to 


achieving, the modernization and 
performance standards pertaining to the 
condition of the projects. 

While it is expected that some PHAs 
will be able to address all of their 
current backlog aeeds in five years, 
many will need a longer period of time 
in which to do so. Section 14{e){1)(D) of 
the Act specifically addresses this issue 
by providing for “any longer period 
reasonably needed to make the 
improvements and replacements, 
considering the scope of the 
improvements and replacements and the 
amount of funding provided.” It is for 
this reason [in addition to the fact that 
all PHAs will continue to accrue 
additional modernization needs each 
year), that HUD is providing in this 
proposed rule that the five-year action 
plan have a “rolling base,” meaning that 
the plan must be annually updated with 
the previous year being eliminated and 
an additional year added. 

As discussed above, the action plan 
sets forth, in priority order, the work 
that the PHA intends to fund over the 
following five-year period to meet the 
needs identified in the needs 
assessments. While PHAs have 
discretion to determine the priority 
order of work to be undertaken under 
the action plan, a PHA must first 
address improvements and 
replacements that are required to 
correct any life threatening condition, as 
mandated by section 14(e){1}{D){i} of the 
Act. The Department y would 
expect a PHA to give first priority to the 
correction of any conditions which 
threaten tenant health and safety, and to 
address statutory for other legally- 
mandated) requirements, e.g., 
compliance with a court-ordered 
desegregation plan, voluntary 
compliance agreement, or activities 
required to carry out. a section 504 
transition plan under 24 CFR part 8. 

Under the action plan, a PHA must 
indicate how it intends to address each 
of the deficiencies identified under its 
physical and management needs - 
assessments, as. follows: 

(A) With respect to the physical 
condition of a PHA’s or IHA's projects, a 
PHA or IHA must indicate in its action 
plan how it intends to address, over a 
five-year period, the deficiencies 
identified in its physical needs 
assessment so as to bring each of its 
projects (with a separate identification 
of its high need projects) up te a level at 
least equal to the modernization and 
energ} conservation standards; 


This would include specifying the 
actual work to be undertaken in broad 
categories (e.g., kitchens, floors, etc.}, 
establishing annual priorities for 
carrying out work items from among the 
various projects covered by the 
comprehensive plan, and estimating the 
total project cost on an annual basis, 
regardless of the source of funding. In 
addition, a PHA or IHA must specify the 
length of time, target date, and the cost 
needed to upgrade each project to the 
modernization and energy conservation, 
life-cycle cost-effective performance 
standards. 

(B) With respect to any management 
and operations deficiencies, a PHA (but 
not an IHA) would be required to: 

(2) Indicate in its action plan the 
actual work it intends to undertake to 
address each of the PHMAP indicators/ 
standards, as identified under its 
management needs assessment, so as to 
bring its score under each such 
indicator/standard to at least a “C” 
grade. In carrying out this requirement, a 
PHA may elect to simply cross-reference 
in its action plan to the tasks, if any, 
already identified in the PHA’s 
improvement plan or MOA under 
PHMAP at 24 CFR part 901. In 
evaluating a PHA's action plan, HUD 
will consider whether the proposed 
work items will enable the PHA to meet 
the performance targets established 
under the PHMAP improvement plan or 
MOA, as agreed to by the PHA and 
HUD. For example, a PHA which has 
indicated under the PHMAP that it 
intends to reduce its vacancy rate from 
20 percent to. 18 percent in a one-year © 
period, must describe the actions that it 
will take under its CGP action plan so 
that it can achieve the 18 percent 
PHMAP target within the one-year 
period. 

(2) Separately indicate for any high 
need project how the PHA intends to 
correct any management and operations 
deficiencies identified in its needs 
assessment. 

It should be noted that for both PHA- 
wide and project-specific deficiencies, a 
PHA may choose to establish for itself, 
with respect to any specific PHMAP 
indicator/standard, a higher standard of 
performance than the “C™ grade of 
acceptable performance. 

(C) With respect to any management 
and operations deficiencies, an IHA 
would be required to: 

(2) Indicate in its action plan the 
actual work it intends to carry out to 
address each of the IHA-wide 
management and operations 
deficiencies identified in the IHA’s 
management needs assessment so as to 
correct each such deficiency, in 
accordance with its management 
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improvement plan, § 905.135, the ACA, 
and the Field Office Monitoring IHAs. 
Handbook. 

{2) Separately indicate for any high 
neéd project, how the PHA intends to 
correct any management and operations 
deficiencies identified in its needs 
assessment, in accordance with its 
management improvement plan, 

§ 905.135, the ACA, and the Field Office 
Monitoring of HAs Handbook. 

Consistent with this summary, HUD 
has included in this revised proposed 
rule a definition of “action plan” to 
mean, “a plan of the actions to be 
funded by the IHA over a period of five 
years {including a PHA’s proposed 
allocation of its modernization funds to 
a reserve established under 
§ 905.666{a){3) or 968.310{a}({3), as 
appropriate} to make the necessary 
physical and management 
improvements identified in the PHA’s 
needs assessment.” This definition 
further pravides that the action plan 
must be annually updated to reflect a 
rolling five-year base. 

HUD will review the five-year action 
plan both in terms of its consistency 
with the comprehensive plan, and for 
purposes of determining whether it 
purports to correct conditions that 
directly and adversely affect the living 
conditions of the project residents, and 
specifies the necessary actions to meet 
or make progress toward meeting HUD's 
performance standards. 


—Annual statement. (See §§ 905.675 and 
* 968.330.) 


The first year of the rolling base five- 
year action plan is identified as the 
“annual statement,” and provides a 
more detailed discussion of the 
activities, obligations and expenditures 
which the PHA plans to undertake, in 
whole or in part, with the assistance to 
be provided by HUD. Thus, the annual 
statement is intended to provide HUD 
with greater detail concerning the 
planned utilization of current year 
funds, than that provided by years two 
through five of the action plan. After 
being advised by HUD of the estimated 
amount of assistance it will receive with 
respect to any FFY, the PHA will submit . 
to HUD its annual statement, as 
described below. 

(A) The annual statement would 
include, for each project for which work 
is to be funded out of that year’s grant; 

(2} A list of development aceounts 
(e.g., “dwelling structures”) with a 
general description of work items (e.g.. 
“replace kitchen cabinets,” “repair 
bathroom floors”) 

(2} The cost for each development 
account, and the overall cost; 
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(3) The management improvements to 
be undertaken during the year, 
identified either as PHA-wide or project- 
specific, as appropriate; 

(4) A summary description of the 
actions to be taken with non-CGP funds 
to meet physical and management 
improvement needs which have been 
identified in the needs assessments; and 

(5) A schedule of the activities to be 
funded by the PHA with the year’s 
annual grant, including target dates for 
obligating and expending such funds; 

(6) Certifications by the PHA that: 

(7) The proposed activities, obligations 
and expenditures are consistent with the 
approved comprehensive plan of the 
PHA (except for emergencies, which 
may be addressed at any time); 

(ii) The PHA has complied with the 
requirement governing participation by 
local government officials and residents 
of the projects covered by the 
comprehensive plan, and has given full 
consideration to local government and 
resident comments in preparing and 
submitting its annual statement (or any 
amendment to the comprehensive plan 
submitted with the annual statement). 

(i) The PHA will not obligate, in any 
manner, the expenditure of funds from 
the current year’s annual grant, or 
otherwise undertake the activities 
identified in its annual statement, until 
the PHA receives written notification 
from HUD indicating that the 
Department has complied with its 
responsibilities under NEPA and related 
environmental authorities; 

(iv) The PHA will comply with 
§ 905.630 or § 968.230, as appropriate, 
where a homeownership project is 
involved; and 

(v) The PHA will comply with 
§ 905.633 or § 968.235 with respect to 
section 23 leased housing bond-financed 
projects; 

(7) In addition, a PHA must also 
include in its annual statement any 
proposed amendments to the 
comprehensive plan including (but not 
limited to) the following: 

(7) An update of the five-year action 
plan (removing the previous year and 
adding an additional year); and 

(i7) Amendments to the physical and 
management needs assessments 
contained in the comprehensive plan, as 
follows: 

(a) A revised one-page summary 
describing the physical needs, and 
proposed corrective action, for any 
project whose revised physical 
improvement and replacement needs 
have-resulted in a change to the action 
plan, and which have resulted in 
changes to the PHA’s action plan; 

(5) A statement of any change in the 
PHA's grade under the PHMAP 


indicators/standards which results in an 
additional indicator/standard being 
rated as unacceptable. (An IHA would 
be required to provide a statement of 
any change in its compliance with 
prescribed requirements, its 


. Management improvement plan under 


§ 905.135, or to indicate any additional 
deficiencies identified pursuant to the 
ACA and the Field Office Monitoring of 
IHAs Handbook); 

(c) With respect to any management 
improvement work item added to this 
five-year plan (other than one added in 
response to a new PHMAP indicator/ 
standard receiving a grade lower than a 
“C,” or an IHA-equivalent deficiency), 
an amendment, as appropriate, to the 
management needs assessment to reflect 
the underlying deficiency; and 

(d) Every fifth year, a revision of the 
physical needs assessment in the form 
of a revised summary sheet for each 
project, which must be substantiated by 
a detailed physical needs assessment (to 
be retained in the PHA’s files) for each 
such project. In addition, the PHA must 
update its PHA-wide management needs 
assessment, and specifically address 
any high need projects. 

Consistent with this summary, the 
Department has included a revised 
definition of ‘annual statement” to 
mean “a statement submitted annually 
by the PHA to HUD of the activities and 
related costs it expects to fund with the 
annual grant, and which may also 
include amendments to the approved 
comprehensive plan.” HUD believes that 
this revised definition more closely 
reflects the relationship between the 
annual statement and the five-year 
action plan. 

(vi) Local government statement. (See 
§§ 905.672(c)(6); 968.320(c)(6).) 

The Chief Executive Officer of the unit 
of local government must submit, as part 


' of a PHA's comprehensive plan, a 


statement certifying that: 

(A) The PHA’s comprehensive pian is 
consistent with the unit of general local 
government's assessment of its lower 
income housing needs (as evidenced by 
a PHA's Comprehensive Housing 
Affordability Strategy under 24 CFR part 
91, or an IHA’s Comprehensive 
Homeless Assistance plan under 24 CFR 
part 90 or, as appropriate, its housing 
assistance plan under 24 CFR part 570; 


and ‘ 

(B) The PHA has consulted with local 
government officials and with residents 
of the affected housing developments, 
and that such consultations included at 
least one public hearing held prior to the 
initial adoption of the plan. 

Furthermore, because the annual 
addition of a year’s work constitutes a 
significant revision to the action plan 
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under the comprehensive plan, and 
since the other amendments to the 
comprehensive plan may also be 
substantial, HUD is providing in this 
proposed rule that a PHA must annually 
hold a public hearing, to be preceded by 
a meeting with the PHA-wide resident 
group. These opportunities for resident 
participation must take place before a 
PHA submits its annual statement to 
HUD 


(vii) Civil rights statement. (See 
§§ 905.672(c)(7); 968.320(c)(7).) 

The plan must include a statement, 
signed by its Chief Executive Officer, 
certifying that the PHA will carry out 
the comprehensive plan either in 
comformity with title VI of the Civil 
Rights Act of 1964 and the Fair Housing 
Act, or with the Indian Civil Rights Act 
(title II of the Civil Rights Act of 1968), 
as applicable; and with section 504 of 
the Rehabilitation Act of 1973, as 
appropriate. 

(viii) PHA resolution. The plan must 
include a resolution adopted by the 
PHA’s Board of Commissioners 
approving the comprehensive plan, and 
certifying (among other things) that the 
PHA's proposed physical work meets 
the modernization and energy 
conservation standards, and that the 
PHA will comply with the requirements 
pertaining to relocation assistance, 
physical accessibility, and lead-based 
paint testing and abatement. The PHA 
must also certify that it will provide 
HUD with documentation that the 
Department needs to carry out its 
review under the National 
Environmental Policy Act and other 
related authorities, and that the PHA 
will not obligate the expenditure of CGP 
funds until the PHA receives written 
notification from HUD indicating that 
the Department has complied with its 
responsibilities under NEPA and related 
authorities. 

In addition, a PHA must also certify 
(if applicable) that its proposed 
comprehensive modernization of vacant 
and non-homebuyer-occupied Turnkey 
III units will result in those units being 
brought into full compliance with the 
homeownership objectives under the 
Turnkey III program. The PHA must also 
certify that it has homebuyers who are 
both eligible for homeownership, and 
who have demonstrated an intent to be 
placed into each of the proposed 
Turnkey III units. 


2. HUD Review of Comprehensive Plan 


Once a PHA submits its 
comprehensive plan to HUD, it will be 
considered approved unless the 
Department notifies the PHA within 75 





days of the date of its submission that 
the plan has been: 

A comprehensive plan can abe 
disapproved by HUD for any of the 
following reasons: 

{2) The plan is incomplete in 
Te te eatin 

2) The identification by the PHA of 
its oe is plainly inconsistent with 
available significant facts and data 
pertaining to the physical and 
operational condition of the PHA’s 
projects, or with the management and 
operations of the PHA; 

(3) The action plan is plainly 
inappropriate to meet the needs 
identified in the comprehensive plan, or 
the PHA has failed to demonstrate that 
completion of the identified 
improvements and replacements will 
reasonably ensure long-term viability of 
one or more projects to which they 
relate at a reasonable cost; or 

(4) There is evidence which tends to 
challenge in a substantial manner a 
certification contained in the 
comprehensive plan. 

The comprehensive plan will be 
considered to be incomplete if the needs 
assessments fail to identify a PHA's 
physical and management improvement 
needs for purposes of bringing a PHA 
and each of its projects to an acceptable 
level under the performance standards. 

In addition, the comprehensive plan 
must specify under the action plan the 
actual work to bring the PHA's grade 
under each PHMAP indicator/standard 
to an acceptable level, consistent with 
targets established under the PHMAP 
improvement plan or MOA, within five 
years of the initial unacceptable grade 
or within such other timeframe as 
agreed to by HUD and the PHA. {In the 
case of IHAs, the action plan must 
specify the actions proposed to correct 
all IHA deficiencies identified by HUD 
relating to management and operations 
areas, so as to bring the IHA’s 
performance to a level consistent with 
targets established under an IHA’s 
management improvement plan under 
$ 905.135, the ACA and the Field Office 
Monitoring Handbook. 

For both PHAs and IHAs, the action 
plan must specify the actions needed to 
bring each of its projects to the 
modernization and energy conservation, 
life-cycle cost-effective performance 
standards over the five vears covered by 
the action plan, or within such longer 
period of time as may be necessary. 


3. Monitoring 
Although HUD intends to provide 
PHAs with maximum discretion in 


planning and carrying out activities 
under the Com: Grant 


program, each PHA will be held strictly 


accountable through a post-audit 
process for the use of CGP funds, 
including the quality of the 
modernization improvements carried out 
under the program. A PHA which fails 
to effectively supervise and monitor the 
quality of the modernization 
improvements under this program will 
be subject to corrective action 

Since a PHA would be required under 
its PHMAP improvement plan or MOA 
to develop specific goals for remedying 
any PHMAP indicator/standard for 
which it received lower than a “‘C” 
grade, HUD is proposing that for 
purposes of determining whether a PHA 
under the Comprehensive Grant 
progra’n is making timely and 
reasonable toward achieving at 
least a “C” grade for each of the PHMAP 
indicators/standards, that HUD base its 
evaluation upon the PHA's progress in 
meeting the PHMAP goals established 
by the PHA and HUD. 

An THA would be evaluated for 
purposes of determining whether it is 
making timely and reasonable progress 
toward achieving compliance with 
prescribed requirements, based upon its 
progress in meeting the IHA-wide 
targets identified in its management 
improvement plan under § 905.135, the 
ACA, and the Field Office Monitoring of 
IHAs Handbook. 

Under this proposed rule, HUD has 
included a definition of the term 
“modernization capability,” which 
provides that a PHA or THA has 
adequate modernization capability if it: 

(1) Obligates approved modernization 
funds in accordance with its approved 
implementation schedule {except in 
circumstances beyond the PHA’s 
control); 

(2) Adequately inspects its 
modernization projects to ensure that 
the physical work is being carried out in 
accordance with the HUD-approved 
budget (if appropriate), and plans and 
specifications, and that any HUD 
monitoring findings relating to the 
quality of the physical work have been, 
or are being, resolved; and 

(3) Has an acceptable procurement 
policy, in accordance with 24 CFR 85.36, 
and is administering its modernization 
contracts in accordance with that policy. 

HUD wants to clarify that 
“modernization capability” is a limited 
test of a PHA’s performance under 
certain key functions pertaining to the 
modernization program, which is 
designed to determine whether a PHA 
should be ordered to take corrective 
action in carrying out its modernization 
program. 

However, the term “modernization 
capability” does not purport to 
encompass the broader concept of a 
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PHA’s {but not an FHA's) designation as 
a mod troubled agency under PHMAP, 
which is used also for the purpose of 
determining a PHA’s level of funding 
under the CGP program. In addition, the 
Department is proposing with respect to 
its annual review of PHA performance 
under the CGP program, that any PHA 
which has been determined to be mod 
troubled under the PHMAP will 
automatically be considered not to have 
a continuing capacity to carry out its 
comprehensive plan. 

The Department will also review 
under § 968.345 the timeliness of a 
PHA's performance in carrying out 
activities specified in the action plan. 


V. Allocation of Modernization Funds 
Under Section 509 of the National 
Affordable Housing Act 


Section 509{a) of the NAHA 
establishes a system of formula 
allocation of modernization funds to 
PHAs with 500 or more units (250 or 
more units beginning in FFY 1993), while 
continuing (with seme modification) the 
current modernization process under 
CIAP for PHAs with fewer than 500 
units (fewer than 259 units beginning in 
FFY 1993). 

The formula allecation system 
presented in this proposed rule is based 
upon data derived from the following 
sources: 

(1) The Modernizaton Needs Study: 
National, Regional, and Field Office 
Estimates: Backlog of Modernization 
Needs, prepared by Abt Associates, Inc., 
of Cambridge, Massachusetts, 1988 (“the 
Abt report”}; 

(2) Future Accrual of Capital Repair 
and Replacement Needs of Public 
Housing, prepared by ICF, Inc., of 
Fairfax, Virginia, 1969 (“the ICF report”); 
and 

(3) HUD operational information 
systems on past uses of modernization 
funds. 


a. Reserve for Natural and Other 
Disasters and for Emergencies 


Section 509{a)(1) calls for not more 
than $75 million, to be reserved by the 
Secretary from any appropriation 
provided for public housing 
modernization, to be used to fund 
modernization needs arising from 
natural and other disasters, and from 
emergencies. The section also calls for 
amounts provided for emergencies to be 
repaid by PHAs for their future formula 
allocations of modernization funds, 
where available. 

Under the Comprehensive Grant 
program, emergency repair needs are 
defined as those conditions which 
present an immediate threat to tenant 
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health or safety, and therefore must be 
corrected as soon as possible. 
Emergency repair needs are not 
different in kind from the types of repair 
and replacement needs included in the 
formula. Rather, they differ in their 
urgency. For example, a boiler failure 
may lead to an immediate need for 
replacement in order to provide heat 
and hot water for residents, and thus fall 
into the category of an emergency need. 
A planned replacement of the same 
boiler at the end of its: expected useful 
life would: be part of ongoing, 
modernization: work and would be 
reflected in either the backlog or the 
accrual formula, 


Since repairs or replacements which 
become emergency needs because af 
their timing are the same repairs and 
replacements accounted for in the 
backlog and accrual estimates, formula 
funding based on these estimates 
incorporates funds: for emergency 
repairs. If a PHA received a special 
grant instead of a loam from HUD for 
emergency: repairs as well as its full 
formula allocation: of modernization: 
funds in subsequent years, it would: 
receive.a disapproportionate share of 
the formula funds: vis-a-vis. other PHiAs. 

A PHA could only receive funds from 
this special reserve to address its 
emergency needs if it does not have 
sufficient funds available to pay for the 
work items: In addition, the PHA would 
be required to-repay such funds out of 
its future years’ allocations, if available. 
HUD proposes to deduct funds provided 
to a PHA for emergencies from the 
following year’s formula allocation, up 
to 50 percent of the allocated amount. 
Any outstanding balance would be 
deducted, as necessary, from succeeding 
years’ allocations. 

Since PHAs with fewer than 500 units 
(fewer than 250 units beginning in.FFY 
1993) will not be participating in the 
formula funding approach to 
modernization, but will be funded’ on a 
project-by-project basis based on 
applications, submitted by the PHA as 
currently provided in the CIAP program, 
HUD believes that a special reserve of 
funds to meet specific project 
modernization needs. arising, from 
natural or other disasters, or from 
emergencies, is not necessary, to enable 
them to meet those needs. Therefore, 
HUD is providing in this proposed rule 
that these smaller agencies wil] not be. 
eligible for funding from the Secretary's 
reserve for disasters or emergencies. 
Only agencies with 500 or more units. 
under management (250.or more. units. © 
beginning in FFY 1993) will be eligible 
for funding under this special:reserve. of 


funds for natural. or other disasters, or 
for emergencies. 

Under section 14(k){l},. HUD is 
authorized. to reserve “not more. than’ 
$75 millien for modernization needs: 
resulting from natural and other 
disasters and from emergencies. HUD is 
proposing in this rule that it retain ix the 
reserve any unobligated: funds 
remaining from: previous years. The 
Department would then add to this 
amount sufficient newly appropriated 
CGP fends so that the reserve would 
always start out at the beginning of eaclr 
fiscal year with @ $75 million balance. 

PHAs applying for emergency or 
naturaf disaster funds.may submit an 
application to HUD at any time, and 
HUD will immediately process the 
request in accordance with the 
requirements. of § 905.667(a] or 
§ 968.312(a),,as appropriate, and subject 
to the availability of funds in the 
reserve. 

Funds provided to PHAs to: meet 
needs arising from natural or other 
disasters would be:provided in the form: 
of a grant, and: would not have: to be 
repaid. Formula funding, cannot, by its 
very nature, provide for unpredictable: 
idiosyncratic events, such as 
earthquakes,, hurricanes, riots, or civil 
disorders, that can cause severe damage 
to an individual PHA’s property. 
Therefore, these grants are necessary to: 
address extraordinary events: which. can 
only be expected to affect one or a few 
PHAs. 

PHAs- could submit applications for 
grants-for damage from such 
idiosyncratic events, and would be 
approved if the disaster was declared by 
the President (or would qualify for a 
Presidential declaration if it were ona 
larger scale), or if the damage came from 
an uninsurable cause, such as riot or 
civil disorder. PFEAs would be eligible to 
receive grants from this fund without 
regard to the availability of other 
modernization funds or reserves at the 
PHA, but could only receive funds for 
needs that are in excess of its insurance 
coverage. 

PHAs without an approved 
modernization strategy are authorized 
by section 14(e}(1), of the Act to-tap-into 
their formula allocation of funds to. 
enable them to address emergency 
needs.. The Secretary proposes that 
these PHAs. submit to. HUD a request for 
such assistance, and HUD shall 
immediately process the. request in: 
accordance with the requirements: of 
§ 905:672(f), or § 968.320(f),, subject to the 
review requirements of § § 905.678. and: 
968.210; as appropriate:. 


b. Set Aside For Credits Under 24 CFR 
Part 968 (Subpart C) for PHAs- Initially 
Designated as Mod Troubled Under 
PHMAP 


Section 509({a)(5)(D} provides that the. 
Secretary shall carry out a credit system 
to provide PHAs that were designated 
as mod troubled under the initial 
designation of such agencies under 
PHMAP with additional funds to 
compensate them for the amounts. not. 
received because of their mod troubled. 
status. HUD is permitted under section 
14(k)(5)(D){iv) to set aside no more: than. 
five percent of the funds available. for 
allocation—after deducting amounts. for 
disasters and emergencies under the 
reserve described above—for the 
payment of credits under this prevision. 
(For a full discussion of the credit 
system for reimbursing mod troubled 
PHAs, see Section VI of this: preamble.) 


c. Funds Allocation Based on Relative 
Need 


Section 509(a)(2)(B) calls for the 
Secretary to allocate the funds 
remaining after establishing the reserve 
discussed above, and the set-aside of 
credits under sectiom 14{k)(5)(D){iv},.om 
the basis: of a: formula designed: to 
measure: the relative backlog: and 
accrual needs: of PHAs. Under the 
formula, HUD is required to take into 
account funds previously made 
available: to. PHiAs for modernization. 
and for the major reconstruction of 
obsolete projects: (MROP),.to: the extent 
determined appropriate by the 
Secretary. 


(i) Allocation Based on Relative Backlog 
Needs;, Deduction for Past. 
Modernization Funding 


Under section ne HUD is: 
required to allocate half of the amount 
determined under section: V(c} of this: 
preambie based upon: the relative 
backlog needs of PHAs in the following 
three categories: 

1. The backlog of needed repairs and 
replacements of existing physical 
systems in public housing projects; 

2. Items that. must be added. ta 
projects to: meet the modernization 
standards of the Secretary, and State 
and local.codes;, and’ 

3. Items: that. are necessary or highly 
desirable. for the long-term viability of a 
project. 

Where HUD determines that the data 
are statistically reliable for individual 
PHAs,, or the: aggregate of smaller 
agencies not participating in the formula 
funding portior of the modernization 
program, it. will base its allocation on. 
direct estimates of the statutory 
categories of backlog need, i on the 
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most recently available, statistically 
reliable data.® 

Where HUD determines that such 
data are not statistically reliable for 
individual PHAs with 500 or more units, 
the funds are to be allocated on the 
basis of estimates of the statutory 
categories of backlog need, using the 
most recently available data on the 
backlog and objectively measurable 
data on public housing agency, 
community, and project characteristics, 
regarding: 

1. The average number of bedrooms in 
the units in a project; 

2. The proportion of units in a project 
available for occupancy by very large 
families; 

3. The extent to which units for 
families are in high-rise elevator 
projects; 

4. The age of the projects; 

5. In the case of a large agency, the 
number of units with 2 or more 
bedrooms; 

6. The cost of rehabilitating property 
in the area; and 

7. For family projects, the extent of 
population decline in the unit of general 
local government determined on the 
basis of the 1970 and 1980 censuses. 

In addition to the formula factors 
cited above, the backlog portion of the 
formula uses an equation constant of 
1412.9. 

Although HUD does not intend at this 
time to add any additional factors to the 
formula, it may choose to do so at a 
later date. In such an event, the 
Department would undertake notice and 
comment rulemaking before it attempts 
to add any additional factors to the 
formula. 

The Secretary has determined that it 
is appropriate to deduct past 
modernization funding from the backlog 
portion of the formula which will be 
used to allocate modernization funds to 
PHAs. This is because the inspections 
on which the needs estimates are based 
took place in 1985, and provided a 
“snapshot” of repair and rehabilitation 
needs at public housing projects, 


3 Pursuant to authority under section 
14(k)(2)(D)(iii), the Secretary has determined that 
the Abt and ICF studies are the most recently 
available, statistically reliable data on the 
modernization needs of PHAs. Furthermore, the 
Secretary has determined that the New York City 
Housing Authority is the only PHA in the Abt 
sample with a sufficient number and variety of 
inspected projects to sustain precise sample 
estimates of its backlog and accrual needs. The 
sample size was also adequate for the aggregate of 
agencies with less than 500 units (less than 250 units 
in FY 1993) to allow the use of direct estimates of 
need in determining the share of the overall 
modernization appropriation to be allocated for 
application by these agencies. All other PHAs will 
have their funding amounts determined by the 
formula discussed below. 


without regard to funds available to 
address those needs. The current 
relative need for modernization funds of 
individual PHAs must take into account 
not only the modernization needs 
identified in the 1985 inspections, but 
funds which have been provided to 
PHAs to meet those needs. 

An important reason why PHAs with 
a similar per-unit work need in 1985 
might show dissimilar per-unit funding 
need in 1990 is that they were funded 
differently under CIAP in recent years. 
Such differential funding of need was 
common. In some cases, HUD staff may 
have properly judged that a PHA had 
shown insufficient capacity to obligate 
or spend funds provided to it in the past, 
and thus did not approve further funding 
for the PHA. 

In sum, if only 1985-based estimates of 
need are used to determine 1992 formula 
need shares for PHAs, without regard to 
funds allocated but unspent to meet that 
need, there will be considerable 
disparity between the unfunded backlog 
of modernization need at a particular 
PHA and the formula estimate of that 
need. This would be inequitable for 
PHAs that have received little 
modernization funding, for whatever 
reason. 

Therefore, it is appropriate to deduct 
CIAP funds allocated to a PHA from a 
PHA’s estimate of need, as authorized in 
the statute. Since FFY 1984 
modernization funds would not have 
been spent by the time of the Abt 
inspections in the summer and fall of 
1985, HUD proposes to base deductions 
on funds allocated to individual PHAs 
from FFY 1984 onwards through the 
most recent fiscal year for which 
accurate CIAP and MROP funding data 
are available. 

The ICF study estimated that about 90 
percent of the FFY 1984-1988 CIAP 
allocation was spent on items included 
in the categories of backlog need, that is: 
(1) The backlog of needed repairs and 
replacements of existing physical 
systems in public housing projects; (2) 
items that must be added to projects to 
meet the modernization standards of the 
Secretary under (e)(1)(A)(ii)(I) and State 
and local codes; and (3) items that are 
necessary or highly desirable for the 
long-term viability of the project. These 
are program-wide averages. Since this 
percentage will vary somewhat for 
individual PHAs, and since there might 
be a disparity between the estimated 
needs of projects and their actual 
funding, HUD is proposing to 
operationalize the deduction for CIAF 
allocations by establishing a 60 percent 
deduction. No PHA, however, would 
have its total estimated need for backlog 


Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Proposed Rules 


funding more than halved by this 
deduction. 

However, a concern has been raised 
that the formula is biased against high 
needs projects. As a means of partially 
addressing this bias, an alternative 
method of deducting prior year 
modernization funds has been 
suggested. Under this proposed method, 
HUD would provide that deductions for 
prior years’ modernization funding be on 
a project-by-project basis, and that the 
deduction for a project never exceed the 
modernization needs predicted for that 
project under the formula. Since an 
average of 90 percent of CIAP funding 
went to categories of backlog covered 
by the formula, HUD would establish a 
90 percent deduction of past CIAP 
funding under this proposed project-by- 
project deduction of past modernization 
and a 90 percent deduction of past 
MROP funding. 

For example, if the formula predicts 
that a particular project has $2.5 million 
in modernization needs, and that project 
has already received $5 million in CIAP- 
funding from HUD in the most recent 
few years, then the calculation should 
be that 90% of the $5 million, or $4.5 
million, was used for purposes 
consistent with the formula categories of 
need, but that only $2.5 million will be 
deducted from the PHA’s needs, since 
that was the level of need predicted by 
the formula for that project. Otherwise, 
the subtraction would be made against 
the modernization needs of other 
projects, which the commenter claims 
would be unreasonable. 

Whether prior year modernization 
funding is deducted at the project or at 
the PHA-level, a sum of deductions can 
be computed for the entire PHA. 
However, a case can be made for 
limiting, or capping, the degree to which 
these total deductions offset the total 
estimated backlog need of a PHA in 
computing its share of formula backlog 
need. In its 1990 report to Congress on 
formula modernization issues, HUD 
recommended that no PHA would have 
its total estimated need for backlog 
funding more than halved by deductions 
for modernization funding from 1984 
onward—a recommendation that is 
carried forward to the PHA-level 
deductions incorporated in the proposed 
rule. This recommendation was carried 
forward to maintain consistency with 
the HUD report. 

It can be argued, however, that the 
capping of PHA-level deductions at 50 
percent of estimated backlog need is too 
generous, because the assumptions 
under which the HUD report were made 
have been somewhat altered. The HUD 
report made its recommendation of a 50 
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percent cap om the basis of backlog 
needs: which were restricted to 
mandatory need. However, the statute 
altered the definition of estimated . 
backlog need ta:include project-specific 
- needs. In effect, this revision raised: by 
approximately 50 percent the estimates 
= ——— need at the project and PHA- 
evel. 

Measured. against these higher 
estimated levels. af backlog, only very. 
high adjusted modernization. levels of 
funding would cause a significant 
deduction of funding from overall PHA 
estimates. of backlog need.. Such high. 
levels of recent funding would give the 
affected PHAs such an advantage 
relative. to other PHAs, that it does not 
seem as.necessary to protect at least 50: 
percent of their estimate of backlog need’ 
from overall deduction of modernization 
funding, 

The 50 percent recommendation of the 
1990 report also assumed a single-step 
deduction of PHA funding from PHA 
backlog need. If a more accurate project- 
level deduction. were made in the first 
step, as. discussed above, then the 
margin of error between estimated need: 
and funded need would be reduced and 
the rationale would be weakened for a 
second level of capping PHA 
modernization deductions. Nevertheless, 
there might be grounds even under the 
project-based method of having a 
secondary cap at the PHA-level, albeit a 
cap that allows a greater deduction than 
the 50 percent cap. 

It has also been suggested that 
funding which has’ occurred more 
recently gives a PHA more flexibility in 
addressing current backlog needs than 
funding which occurred in the mid- 
1980s. For this reason, a sliding scale 
might be developed in determining the 
overall cap for deducting PHA. funding 
against estimated backlog need—a 
sliding scale:in which more recent 
funding yields a lower effective cap on 
the deduction than less recent funding. 

For instance, if 2 PHA received all of 
its 1984~1991 funding im 1991, its: 
effective cap might be 15 percent, 
whereas a PHA which received all of its 
1984-91 funding im 1984 might have an 
effective: cap: of 6@percent: HUD: invites 
comments on both proposed: approaches 
to deducting prior year modernization 
funds from a PH:A’s backlog estimate of 
modernization needs. HUD invites 
comments.on both the average level, 
and the use of a@ sliding scale, for 
purposes of determining the overall. 
deduction.of prior year modernization: 
funds. from estimates. of backlog. 
modernization-needs. 

However,. since the HUD. report. was 
developed, anather issue has. arisen 
related to.the need. for funding of the 


backlog of modernization need. The 
analysis conducted to: develop the 
formula did not distinguish between 
newly censtructed.and. other units of 
similar size and. occupancy type. 
Therefore, newly constructed units. are: 
funded under the backlog formula as. 
though they were typical dwelling units 
in the pre-1985.inventory of public 
housing units. 

Since newly constructed. units.can be 
expected to have little or no. backlog of 
modernization need, it would seem. to 
make sense to treat them for formula 
purposes as though they had been 
comprehensively modernized, that is, 
deduct development hard costs. from: the 
formula estimate of backlog. need. 
Therefore, HUD is requesting. comment. 
as to this alternative.approach to. 
determining a PHA's formula-estimate of 
backlog need, i.e., deducting-not only @ 
portion of a PHA’s previous CIAP and 
MROP funding, but also deducting a 
portion of the development hard casts of 
newly constructed projects. 

the method for deducting 
modernization funding.from the backlog 
estimate set forth in the proposed:rule is 
adopted for the final rule, 60 percent of 
development hard costs would be 
deducted, or, if the alternative project- 
based method discussed above is used 
for deducting modernization funds 
provided to a PHA, 90 percent of 
development hard costs would be 
deducted. This would also be true if the 
sliding scale, as discussed above, is 
adopted by HUD. 

HUD would like public comments on 
whether some portion of mew 
construction funding should be deducted 
from estimated backlog need im the 
same manner that recent modernization 
funding is partially deducted from the 
estimated backlog need of older 
projects. 

(ii) Allocation based upon relative 
accrual needs. Section 508(a)(2}{C} calls: 
for the Secretary to allocate the: other 
half of the remaining funds: based om the 
relative accrual! needs of PHAis for the 
following categories: of modernization 
needs under sectiom 509{a){2)({B)(i) (): 
and: (ER): 

1. The backleg of needed repairs and 
replacements of existing physical 
systems in: public housing projects; and 

2. Items that musi be added to: 
projects. to: meet the modernization 
standards of the Seeretary. 

The allocation to individual PHAs 
based upon their relative: accrual needs 
is to be handled: in the: same: manner. as 
that discussed above for the backlog of 
modernization: needs, Flat is, for 
individual PHAs with: 500 or more units, 
and for the aggregate. of PHAs with 
fewer. than.500 units; direct estimates of 
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accrual needs: since the date of the last 
objective measurement of the two 
specified categories: of backlog need are 
to be used where they are:statistically 
reliable. 

Where HUD determines that these- 
estimates are not reliable for individual 
PHAs with 500:or more units, it wilf use 
instead estimates of accrual need using 
the most recently available data or the 
backlog and objectively measurable 
data on PHA, community, and project 
characteristics, concerning: 

1. The average number of bedrooms in 
the units in & project; 

2. The proportion of units in a project 
available for occupancy by very large 
families; 

3. The age of the projects; 

4. The extent to which the buildings in 
projects of am agency average fewer 
than 5 units; 

5. The cost of rehabilitating property 
in the area; and 

6. The total number of units of. each 
agency that owns or operates 500 or 
more units (250 or more units beginning 
in FFY 1993). 

In addition.to the. formula factors 
cited above, the accrual portion of the 
formula uses and equation constant of 
602.1. 

(iii) Analytical Basis for the Formula. 
The basis-for the formula established in 
the NAHA is data on the estimated 
modernization needs of public housing 
projects derived from: the inspections. 
conducted as.part of the study: of the 
backlog, af modernization needs in 
public housing projects. (See the Abt 
study cited earlier in: this preamble), 
This. project-level information. was. then. 
tested against a wide variety of 
characteristics of public. housing 
projects to determine which. 
characteristics: came closest to 
predicting what HUD. already knew 
about the projects front the: inspection 
data. 

While the modernization. needs. study 
wasi not designed. to. produce project- 
level estimates. of modernization need, 
but rather to preduce national and 
regional totals ef this need, the method 
of developing these: estimetes called for 
detailed inspections at a scientifically 
selected sample: of 996 public housing 
projects. This method produced a wealth 
of data about: individual projecis, 
enough data to: permit the development 
of modernization backlog estimates for 
each of these: sampled projects. 

The availability of this data for a lar, 
sample of individual. projects: permits: 
the use-of an indirect method: based: on 
the characteristics: of public housing 
projects for determining the relative 
modernization need of individual PHAs.. 
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This indirect method involves estimating 
statistical relationships between 
modernization needs and the 
characteristics of PHA’s inventory of 
projects. 

These relationships can be estimated 
from the information provided in the 
Modernization Needs Study and from 
supplementary information provided by 
HUD and the Census on the PHAs and 
communities in which they are located. 
These relationships are then applied to a 
data base containing project, PHA, and 
community characteristics for each PHA 
with over 500 units to yield an estimate 
of modernization needs for each of these 
PHAs. These PHA needs estimates, 
when expressed as relative shares of 
total modernization needs, provide 
indicators of relative need and 
allocation factors that can be used to 
distribute funds in a formula-based 
funding system. 

The Abt and ICF studies of 
modernization needs provide the 
essential tools for estimates of PHA 
need based on project characteristics. 
First, they provide estimates of the 
backlog and accrual need for 996 
projects on the basis of standardized 
inspection and modeling. 

Second, Abt collected basic data 
about projects for these and 5,670 other 
projects in more than 950 PHAs 
(including almost all projects in PHAs 
with 500 or more units under 
management). Previous Abt and HUD 
studies also provided contextual 
indicators of need at the PHA and 
community level to apply to all of the 
projects. 

Third, the Abt and ICF studies 
provided sampling weights that enable 
statistical relationships of need for the 
996 inspected projects to be generalized 
to all projects with the same set of 
objective indicators—the Abt sampling 
frame of 6,670 projects as well as other 
projects for which data are easily 
collected. 

The formula estimate of needs for 
public housing projects was developed 
using a statistical technique called 
multivariate regression. Multivariate 
regression, a technique that HUD 
already uses to help set PHA allowable 
operating expenses under the 
Performance Funding System (PFS), 
allows selection of a set of indicators 
which maximizes the explanation (or 
“fit") of an independent measure. The 
multivariate technique also suggests the 
explanatory contribution of each 
indicator, individually and in 
combination with other indicators. 

Project characteristic had to meet 
several criteria in order to be used as 
explanatory indicators in the final 
regression estimates of backlog 


moderization need and accrual need 

(each estimated separately). These 

criteria were: 

—Believability. Previous studies or 
professional judgment related the 
charateristic to some aspect of public 
housing need. 

—Individual explanatory significance. 
The project characteristic had to be 
significantly related (positively or 
negatively), with 97.5 confidence, to 
the need measure—in statistical 
terms, a “t-ratio” above 2, or below 
minus 2, as appropriate. 

—wNet explanatory impact. When added 
to other characteristics to be used as 
indicators, the characteristic adds 
significantly to the “fit” (for this 
formula, an increase in “adjusted R- 
squared” of at least .25, when the 
maximum R-squared is 100). 

—Expected Sign. The characteristic is 
related to the estimated measure in 
the expected direction (over different 
time periods, in the case of the accrual 
measure). 

—wNon-collinearity. The explanatory 
indicator cannot be explained to a 
large degree by one or a set of other 
explanatory indicators 
(operationalized by an R-squared of 
less than 75, where 100 is maximum). 
When indicators are collinear, the 
indicator with the best quality and 
rationale is chosen, or collinear 
indicators are combined. 

—Clarity. The characteristic has a clear- 
cut specification not easily 
manipulated in data reporting. 

—Continuity. The indicator has as 
continuous a range of values as 
possible in order to avoid a notch 
effect. 

—Ease of collection. The characteristic 
has been collected, or can be 
collected, in standardized form from 
all PHAs. 


A. Indicators selected for the backlog 
formula. Using the selection guidelines 
just described, seven indicators were 
chose to estimate the backlog of 
modernization needs at public housing 
projects to modernize them to the HUC 
modernization standards and to ensure 
their long-term viability. These 
indicators were presented in appendix B 
of the Report of Congress on Alternative 
Methods of Funding Public Housing 
Modernization, and are listed as the 
backlog formula elements in section 
509(a)(2)(B)(ii)(1)-(VI) of the NAHA. 

The formula elements used in the 
backlog formula and their assigned 
weights are as follows: 

1. Average number of bedrooms per 
unit in a project, weighted at 2858.7. 
This indicator represents the mix of 
elderly and family units in a project and 


Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Proposed Rules 


represents the square footage per unit 
that can require repair. A higher number 
should yield a higher backlog per unit. 
Efficiencies are counted as zero 
bedrooms for this indicator. 

2. Large family units in a project, 
weighted at 7295.7. This indicator 
represents very large families and a 
concentration of children in a project, 
with consequent wear and tear on the 
physical facilities. A higher number 
should yield a higher backlog per unit. 
This indicator is the difference between 
the average number of bedrooms per 
unit and 2.5, with values below zero set 
to zero. 

3. High-rise family project, weighted 
at 5555.8. This indicator represents the 
special problems, such as elevator 
repair of housing families with children 
in high-rise buildings. A value of “1” is 
given for projects averaging at least 35 
units per building and averaging at least 
1.5 bedrooms per unit, or averaging 
between 1.2 and 1.5 bedrooms per unit 
and having at least 100 units of 2 or 
more bedrooms. A value of “1” should 
yield higher backlog per unit, relative to 
all other projects given a value of zero. 

4. Age of project, weighted at 206.5. 
This indicator is the physical age of the 
project as of 1985 (the year in which the 


~ backlog inspections were conducted), 


capped at 50 years for acquired projects. 
It represents years of physical wear and, 
sometimes, years of under-maintenance. 
A higher value should yield higher 
backlog per unit. 

5. Total family units in a large PHA, 
weighted at .433. This indicator is the 
number of units with 2 or more 
bedrooms in a PHA, with 5,000 deducted 
from that number. Values are capped at 
zero and 15,000. It represents the 
complex social and physical 
environment of housing low-income 
families in a concentrated manner in a 
large PHA. A higher number should 
yield higher backlog per unit. 

6. Area cost index, weighted at 
27544.3. This indicator is the R.S. Means 
index (the area cost index used in the 
Abt and ICF studies), calibrated 
nationally at 1.00, with values expressed 
as the index minus 1. It represents inter- 
area differences in the cost of 
rehabilitating a given physical property. 
A higher value should yield a higher 
backlog per unit. 

7. Severe population decline in the 
community, weighted at 759.5. This 
indicator is a population loss from 1970 
to 1980 in excess of 12 percent for the 
community. When community 
population loss is below 12 percent or 
when the project is a project for the 


‘elderly, the value is zero. It represents 


community and neighborhood problems, 
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such as abandonment of property, that 
can accentuate wear and tear for 
projects with children. A higher value 
should yield more backlog per unit. 
Although data from the 1990 census will 
be available shortly; this indicator will 
not be updated to reflect that data, since 
it reflects conditions in a community in 
the years preceding the 1985 project 
inspections on which the regression 
equation is based. 

In addition, to calibrate the above 
indicators for estimating backlog need 
per unit, an equation constant of 1412.9 
is used in the same manner as that 
provided in Table 3 of Appendix B to the 
HUD Report on Alternative Methods for 
Funding Public Housing Modernization. 

B. Indicators selected for the accrual 
formula. For this formula, accrual need 
is the 1986-1995 average of age-related 
capital accrual needs as modeled by ICF 
from Abt data, and updated to 1990 
national totals. Using the selection 
guidelines described above, six 
indicators were chosen to estimate 
accrual need per unit, and are 
incorporated as formula elements in 
section 509 of the NAHA. Summarized 
below is the exact specification of these 
indicators and a brief explanation of 
their expected influence on the 
estimation of accrual need. These 
indicators are: 

1. Average number of bedrooms per 
unit, weighted at 100.1. This indicator 
represents the mix of elderly and family 
units in a project, and the square footage 
per unit that can require repair. A higher 
value should yield a higher accrual per 
unit. Efficiencies are counted as zero 
bedrooms. 

2. Age of project, weighted at 10.4. 
This indicator is the physical age of the 
project as of 1985, capped at 50 years for 
acquired projects. It represents the stage 
of the useful life of building systems and 
equipment. Up to a certain age, as 
modelled, a higher value should yield 
higher accrual per unit. 

3. Large family units in a project, 
weighted at 356.7. This indicator 
represents very large families and a 
concentration of children in a project, 
with consequent wear and tear on the 
physical facilities. A higher number 
should yield a higher accrual per unit. 
This indicator is the difference between 
the average number of bedrooms per 
unit and 2.5, with values below zero set 
to zero. 

4. Low-rise projects, weighted at 87.1. 
This indicator represents the likelihood 
of fewer economies of scale for major 
systems and the likelihood of larger 
square footage of floors, walls, and roof 
covering when the number of bedrooms 
per unit is held constant. It is the 
difference between five units per 


building and the actual average number 
of units per building, e.g., a maximum 
value of four for single-unit buidings. 
Values below zero are set to zero. A 
higher value should yield a higher 
accrual per unit. 

5. Cost index, weighted at 679.1. This 
indicator is the R.S. Means index (the 
area cost index used in the Abt and ICF 
studies), calibrated nationally at 1.0, 
with values expressed as the index 
minus 1.0. It represents inter-area 
differences in the cost of rehabilitating a 
given physical property. A higher value 
should yield higher accrual per unit. 

6. PHA total units, weighted at .0144. 
This indicator is the total number of 
units in the PHA capped at 8,000. It 
represents the probable complexity of 
physical systems not captured by 
project-specific indicators. A higher 
value should yield a higher accrual per 
unit. 

In addition, to calibrate the above 
indicators in estimating accrual need per 
unit, an equation constant of 602.1 is 
used in the same manner as that 
provided in table 2 of appendix B to the 
HUD Report on Alternative Methods for 
Funding Public Housing Modernization. 

For the first years of the formula, HUD 
intends to use, as weights of the enacted 
formula factors, those specified on table 
3 of the HUD Report for FIX plus 
Mandatory Adds plus Project Specific 
Adds, and on Table 2 for Accrual 
(Technical appendix B of the HUD 
report on Alternative Methods). These 
weights go hand-in-hand with the 
enacted formula factors, and both were 
based on a rigorous statistical analysis 
that received extensive review within 
and outside HUD. The PHA, project, and 
community characteristics specified for 
use in allocating funds to PHAs under 
formula funding of modernization are 
the same as those presented in the HUD 
report to Congress on Alternative 
Methods for Funding Public Housing 
Modernization in the presentation of the 
formula for estimating FIX plus 
Mandatory ADDs plus Project-Specific 
ADDS and the formula for estimating 
the accrual needs of PHAs. Therefore, 
HUD considers it to be appropriate to 
use the two formulae, with their relative 
weights and formula constants, as they 
were presented in the HUD Report. 

c. Indicators tested but not selected. 
Indicators were selected or rejected on 
the basis of the criteria described above. 
When two similar indicators met all the 
criteria, the indicator contributing most 
to goodness of fit was usually selected. 
In some cases, the impact of an 
indicator on other indicators also had to 
be judged, so that all indicators finally 
selected met the selection criteria and 
maximized goodness of fit. 


19447 


The following indicators-not chosen 
(or not readily available) are arranged 
by the type of need they were expected 
to represent. The phrases “bounded at 
alternative levels” or “interaction” 
represent many variations tested for a 
listed indicator. 

1. PHA status. 

—Total units in PHA, bounded at 
alternative levels. 

—Total two or more bedroom units in 
PHA, bounded at alternate levels. 
—HUD designation as “mod” troubled. 
—Median household income of families 

(not readily available). 

—Proportion of family units, large family 
units in the PHA. 

2. Community status. 

—CDBG formula, formula-B per capita. 

—Population growth 1970-1980, 
bounded at alternate levels. 

—Climatic harshness (a specific 
indicator not readily available and not 
used). 

—Percent of households female-headed. 

—Percent of persons in poverty. 

—HUD Region recodes (“dummy” 
variables). 

3. Project household composition. 
—Percent elderly. 

—Percent two or more bedrooms 
(sometimes interacting with other 
indicators). 

—Percent three or more bedrooms. 

4. Project size. 

—Total units, bounded at alternate 
levels. 

—Total two or more bedroom units, 
bounded at alternate levels. 

5. Project density. 

—Average units per building, bounded 
at alternate levels. 

—Medium high-rise recodes (“dummy” 
variables). 

—Scattered-site status, 

—Maximum height in stories (an 
indicator not readily available for the 
project sample). 

—Weighted height in stories (not readily 
available for the project sample). 

6. Project age. 

—Low age, high age recodes (““dummy” 
variables). 

—Absolute value of 20-age, 40-age: 
bounded zero to 10. 

—A recode of projects aged 19 to 26 
years in 1985. 

—Age interacting with family, elderly 
status. 

7. Project maintenance and 
modernization. 

—Vacancy rate, 1984. 

—Modernization ‘approvals, 1981-84 
(estimated by PHA). 





—Modernization spending, 1981-1984 
(estimated by PHA). 

—Estimate of need per unit in 1964 
(estimated by PHA). 

a need per unit (estimated by 


“High resi need (estimated by 


om ecu per unit (for accrual 
estimation). 

—Age-related FIX need per unit (for 
accrual estimation). 

A more complete description of the 
reasoning behind, and the process 
concerning, formula development is 
available in the HUD Report to Congress 
on Alternative Methods for Funding 
Public Housing Modernization. 

iv. Related formula issues. 


—In accordance with section 
14(k)(2)(D)fi) of the Act, HUD intends 
to count as one unit each existing 
rental and section 23 bond-financed 
unit under the annual contributions 
contract (ACC) for purposes of 
determining both the threshold for 
participation in the formula grant 
program, and the amount of funding to 
be provided. 

Turnkey Ml units will be counted as 
one-fourth of a unit. This percentage has 
been determined on the basis of the 
- types of activities that can be funded, 
and on the basis of the historical levels 
of funding for Turnkey Ill projects, with 
their limited eligibility for funding, 
relative to the levels of funding for 
rental projects, 

Mutual Help units will be counted as 
three-fouths of a unit. This level of 
funding not only recognizes that 
homebuyer families under the Mutual 
Help program remain responsible for 
repair and replacement needs that are 
accruing in the future, but also that in 
the initial years of the formula funded 
modernization program there will be a 
substantial amount of backlog repair 
and replacement needs to be funded by 
IHAs in comprehensively modernizing 
Mutual Help projects. HUD may adjust 
this weight at some point in the future 
when it determines that Mutual Help 
units have been comprehensively 
modernized. (See §§ 905.600(b)(1); 
968.101(b)(1).) 

—Section 14{k)(2)(D){i) of the Act 
provides that a PHA that has already 
qualified to participate in the CGP 
program because it owns or operates 
500 or more units (250 or more units 
beginning in FFY 1993) may elect to 
continue to participate in the program 
if it owns or operates at least 400 units 
(at least 200 units in FY 
1993). (See $$ 905.600(b)(1); 
968.101(b)(1).) 


—Section 14{k)(2)(D)(ii) of the Act 
provides that, where an existing unit 
is demolished or disposed of, the 
Secretary shall not-adjust the amount 
the PHA receives, unless more than 
one percent of the units are affected 
on a cumulative basis. In such case, 
HUD has decided to reduce, over a 
three-year period based on annual 
one-third increments, the PHA's 
funding to reflect the new number of 
units under the ACC. HUD plans to 
implement this requirement by 
comparing the units eligible for 
funding in the initial year under 
formula funding with the number of 
units eligible for funding for formula 
funding purposes for the current year. 
If the change is less than one percent, 
the PHA will be funded as through no 
change had occurred. 

However, if the change is greater than 
one percent, the number of units on 
which formula funding is based will be 
the number of units reported as eligible 
for funding for the current program, plus 
two thirds of the difference between the 
initial year and the current year in the 
first year, plus one third of the 
difference in the second year, and at the 
level of the current year in the third 
year. Once a PHA’s unit count has been 
fully reduced to reflect the new number 
of units under the ACC, this new 
number of units will serve as the base 
for purposes of calculating whether 
there has been a one percent reduction 
in units on a cumulative basis. A 
reduction in formula funding, based 
upon additional reductions to the 
number of a PHA’s units, will also be 
phased in over a three-year period, as 
described above. 

Where a PHA's units are reduced in 
two or more consecutive years, the 
actual unit count for the second or 
subsequent year shall be used as the 
basis for determining whether the one 
percent reduction is reached, and for 
purposes of calculating the phase-down 
of funds. For purposes of calculating any 
reduction in funding due to a loss of 
units caused by demolition or 
disposition, HUD intends to disregard 
those units that are added to a PHA’s 
inventory after the initial year of the 
CGP program. (See § § 905.601{j); 
968.103(j).) 


VI. Allocation of Assistance to Troubled 
and Non-Troubled PHAs under the 
Comprehensive Grant Program 
a. Formula Characteristics Report 

~ The Secretary proposes to require 
PHAs with 500 or more units under 
management, and the New York City 
Housing Authority, to transmit the 
necessary information te HUD about the 
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PHA and project characteristics which 
are needed to run the formula and to 
determine relative funding shares for 
these PHAs. HUD plans to provide a 
standard format for the characteristics 
report. Additionally, in order to save 
PHAs unnecessary effort, HUD plans to 
provide initial information on the PHA 
and project characteristics to the PHAs, 
which they will then verify, certify, and 
submit to HUD. 

The characteristics report and 
certification must be submitted 
annually. If a PHA fails to file its 
formula characteristics report by the 
date specified by HUD, the Department 
will use the latest data it has available 
about the PHA and its projects to run 
the formula. In such case, the PHA will 
be deemed to have waived its right 
under § 905.669(b)(2) or § 968.315(b)(2) 
to appeal its formula allocation for the 
fiscal year, on the basis of either an 
error in the data used by HUD, or on the 
basis of “unique” circumstances. 

The formula characteristics report 
must be accompanied by a resolution 
adopted by the PHA Board of 
Commissioners approving the report, 
and certifying that the data provided in 
the formula characteristics report are 
accurate, to the best of its knowledge. 

While the characteristics report is not 
specifically authorized by section 14 of 
the Act, HUD cannot develop the 
formula shares of funding without 
obtaining accurate information about 
each PHA to run the formula. 


b. HUD Notification of Estimated 
Formula Amount; Appeal Rights 


Section 14{k)(7) provides that PHAs 
may appeal the amount of their formula 
allocation either on the basis of unique 
circumstances, or on the basis that the 
data used by HUD to calculate the 
PHA’s formula share of funds were 
incorrect. HUD hopes to minimize the 
necessity for appeals on the latter basis 
by requiring the PHA itself to certify the 
data on PHA and project characteristics 
which will be used to calculate the 
formula shares of funds. Nevertheless, it 
is possible that errors can occur. 

PHAs that wish to appeal their 
formula allocation on the basis of 
inaccurate data about the PHA must 
make this appeal to HUD within 30 
calendar days of the time that HUD 
notifies the PHA in writing of its formula 
allocation for that fiscal year. The PHA 
must specify its reasons for claiming 
that the data used to determine its 
formula allocation are inaccurate. HUD 
will respond in writing within 30 days of 
the date of its receipt of the PHA’s 
request for an appeal. 
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As noted above, the statute also 
provides for a PHA to appeal the 
amount of its formula amount based on 
“unique circumstances.” This appeal 
must also be submitted to HUD within 
30 calendar days of written notification 
of its formula amount for the fiscal year. 
The PHA would be expected to identify 
the basis for its claim that there are 
“unique” circumstances supporting its 
appeal, specifying the way in which it is 
different from all other PHAs 
participating in the formula-funded 
modernization program, and providing 
supporting documentation for its appeal. 
HUD will respond to the PHA's appeal 
within 30 calendar days of the date of its 
receipt of the PHA's request. Moreover, 
the Department intends to publish in the 
Federal Register a description of any 
request for an appeal based upon 
“unique” circumstances, including the 
Department's disposition of the appeal. 

HUD invites comments on what 
events or circumstances might constitute 
“unique circumstances.” Commenters 
should bear in mind that section 509 
already provides special grant funding 
for repair and replacement needs caused 
by natural or other disasters, the types 
of repair and replacement need which 
most readily come to mind as possibly 
constituting unique circumstances. 


c. Reduced Formula Allocation for 
PHAs Initially Designated as Mod 
Troubled Under PHMAP 

(i) Reduction in funding. 

—How reduction in funding is 
calculated. 

As discussed below, a PHA which is 
designated as mod troubled shall have 
its funding limited under the formula 
grant program. Section 14(k)(5)(A) 
provides that the initial grant under the 
program shall be limited to the sum of: 

(1} The average amount the PHA 
received under CIAP and Major 
Reconstruction of Obsolete Projects 
(MROP) for each of fiscal years 1989, 
1990, and 1991, adjusted to take into 
account construction cost changes; plus 

(2) 25 percent of the difference 
between the amount and the full formula 
allocation which the PHA would 
otherwise be entitled to if it were not 
designated as mod troubled for purposes 
of the modernization program. 

After a mod troubled PHA has 
transmitted the necessary information 
on PHA and project characteristics to 
allow HUD to run the formula, HUD will 
inform the PHA of whether or not its 
funding will be limited under the 
statutory provision cited above. 

HUD will also provide the PHA with 
information on the funding levels under 
modernization and MROP in FFYs 1989, 


1990 and 1991 which it intends to use to 
calculate the average amount of funding 
for those years on which the formula 
grant program will be based, and the 
adjustment factors it intends to use to 
adjust for changes in the cost of 
rehabilitating property. HUD intends to 
use the Means construction cost index 
for each area relevant to each PHA for 
this purpose. 

HUD will also provide the PHA with 
infuiation on, or an estimate of, its full 
formula amount, and of the amount 
which represents 25 percent of the 
difference between the average amounts 
provided in FFYs 1989, 1990 and 1991 
and its full formula allocation of funds. 
While it would be desirable to provide 
“mod” troubled PHAs with the actual 
dollar amount of their formula 
allocations, it may not be possible to do 
so early in the fiscal year. 

A mod troubled PHA with reduced 
funding remains eligible for funding 
from the natural disaster and emergency 
reserve fund, under the conditions 
applicable to that fund. 

—PHMAP rule 

Section 14(k)(5)(A) provides that any 
PHA designated as troubled with 
respect to the modernization program, in 
the initial designation of mod troubled 
agencies under the performance 
indicators authorized by section 502 of 
the Act, shall not receive its full formula 
allocation of funds for FFY 1992 and for 
every year thereafter, so long as it 
remains designated as mod troubled. 
Instead, the Secretary is required to 
limit a PHA’s formula allocation, as 
discussed above. 

HUD is issuing a separate rule to 
implement section 502 of the NAHA, 
which amends 6{j) of the U.S. Housing 
Act to call for the development and 
implementation of performance 
indicators for PHAs (but not for IHAs), 
and which will be codified at 24 CFR 
part 901. This separate rule would 
establish the PHMAP, which is designed 
to allow the Department to identify PHA 
management capabilities and 
deficiencies, and to provide for overall 
better management of the public housing 
program. 

This rule will also specifically identify 
those.indicators and factors which will 
be considered in designating a PHA as 
mod troubled for the purposes of the 
modernization program, and therefore 
subject to the funds limitation 
provisions of section 14(k)(5)(A). 

It should be noted that under section 
527 of the NAHA, the PHMAP is not 
applicable to IHAs. Consequently, in 
this proposed rule, HUD is not providing 
for any reduction in funding because of 
an IHA’s designation as a troubled 
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agency, nor is it establishing a credit 
system to reimburse THAs for such 
amounts. Instead, HUD will condition 
the grant of any IHA that fails to make 
progress toward meeting its 
management improvement plan under 
§ 905.135. (For a further discussion of 
HUD's proposed approach with respect 
to IHAs that are determined to lack 
administrative capability, see Section 
Vi(e) of this preamble.) 

While the performance indicators/ 
standards relevant to designation as a 
mod troubled PHA for modernization 
purposes will be presented in the 
separate PHMAP rule for notice and 
comment, the Department wants to 
emphasize that these indicators/ 
standards are key to the initial funding 
levels of certain PHAs under the 
formula funded modernization program. 
Additionally, they will also be used by 
HUD for purposes of measuring a PHA’s 
progress toward meeting the 
performance indicators/standards 
established under section 6(j)(1) for 
purposes of assessing whether a mod 
troubled PHA's funding should be 
increased. 

Commenters should also note that, 
while these indicators/standards are 
being discussed here in the context of 
mod troubled PHAs, they will in fact be 
applicable to all PHAs participating in 
the formula-funded modernization 
program. All PHAs (but not IHAs) 
participating in the CGP program will be 
expected to achieve at least a “C” grade 
on each of the PHMAP indicators/ 
standards. This being the case, all 
commenters should carefully consider 
these indicators/standards in 
developing their comments on this rule 
as well as on the separate PHMAP rule. 

(ii) Appeal Rights. It is important that 
each mod troubled PHA know the 
proposed amount of its funding as early 
as possible, so that there is time for the 
PHA to file, and for HUD to act on, the 
statutorily provided appeal to request 
additional funds, as discussed below. 

A mod troubled PHA may request 
additional amounts beyond the amount 
proposed to be provided to it under the 
limitations set forth in section 
14(k)(5)(A), and to request funds up to 
100 percent of the formula allocation to 
which it would be entitled if it were not 
a mod troubled PHA. 

This request from a mod troubled 
PHA for an increase in funds will be 
decided on the basis of the PHA’s 
progress in meeting the mod troubled 
indicators/standards under PHMAP. 
HUD expects to judge this progress by 
assessing the progress the PHA has 
made in meeting goals and targets set 
forth in its MOA under PHMAP, which 
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is intended to allow the PHA to achieve 

at least a “C” grade under each of the 

mod troubled indicators/standards 
under the PHMAP in its activities with 
respect to the public housing program. 

The mod troubled PHA's request for 
additional funds should specify how the 
PHA is achieving the goals and 
objectives set forth in its MOA and, 
therefore, is making progress toward 
meeting at least a “C” grade under the 
mod troubled indicators/standards 
under PHMAP, so that HUD can make 
the appropriate determination under 
section 14{k){5){B). 

The mod troubled PHA’s request for 
additional funds, up to 100 percent of its 
formula allocation, is due to HUD within 
30 calendar days of written notification - 
of the expected funding level for the 
mod troubled PHA for the current fiscal 
year. HUD will respond to the request 
within 30 calendar days of the date of its 
receipt of the request for additional 
funding and any necessary supporting 
documentation. 

A mod troubled PHA may submit a 
request for additional funds in the initial 
year under the formula, and in any 
subsequent funding year in which it has 
not yet been authorized to receive its 
full formula allocation of funds. 

It should be noted that the maximum 
amount of funds any “mod” troubled 
PHA can receive is its full formula 
allocation of funds. There may be cases 
in which the full formula allocation of 
funds is less than the average of the 
funding received by the mod troubled 
PHA under CIAP and MROP in FFYs 
1989, 1990 and 1991. In such a case, the 
PHA would receive its full formula 
amount, and not the average funding 
level for the three cited years. 

(iii) Reallocation of funds withheld 
from mod troubled PHAs. Amounts 
allocated to a mod troubled PHA by the 
formula, but not provided to the PHA 
because of the statutory funding 
limitations discussed above, will be 
reallocated to all other PHAs under the 
CGP program which have not been 
determined to be either troubled or mod 
troubled under PHMAP, and to IHAs 
under the CGP program which have not 
been determined by HUD to lack 
administrative capability under 
§ 905.135. HUD will reallocate such 
funds based upon the relative needs of 
these PHAs and IHAs, as determined 
under the formula. 

(iv) Credits for PHAs designated as 
mod troubled under PHMAP., 

—Accrual of credits. Section 14{k}{5){D) 
provides that the Secretary shall carry 
out a credit system to provide mod 
troubled PHAs which do not receive 
their full formula allocations, as 


discussed above, with additional 

funds to compensate for the amounts 

they did not receive because of their 
mod troubled status. A mod troubled 

PHA whose funding has been limited, 

as discussed above, would receive a 

“credit” for the difference between the 

amount the formula allocates to the 

agency, and the amount of funds 
actually provided to the agency. 
—Failure to remove mod troubled 
designation. A mod troubled PHA 
could only accrue credits for three 
consecutive fiscal years. If the PHA 
has not achieved at least a “C™ grade 
under the mod troubled indicators/ 
standards under PHMAP, and had its 
mod troubled designation removed by 
the end of the fourth fiscal year, its 

total credits would be reduced by 10 

percent. 

The credits would be reduced by an 
additional 20 percent of the original 
amount if the PHA had not achieved at 
least a “C” grade under the mod 
troubled indicators/standards and had 
its mod troubled designation removed 
by the end of the fifth fiscal year. 

Similarly, the outstanding credits 
would be reduced by an additional 30 
percent of the original amount of credits 
if the PHA continued to be designated 
as mod troubled by the end of the sixth 
fiscal year. 

If the PHA remained mod troubled by 
the end of the seventh fiscal year, all 
credits under this section would be 
eliminated. 

—Obtaining credits. 

When a PHA makes sufficient 
progress in improving its management 
and operation of the public housing 
program to be removed from mod 
troubled status, section 14{k}(5}{(D) 
provides that it shall have access to its 
accrued credits. HUD proposes to make 


. these credits available to the formerly 


mod troubled PHA in the fiscal year 
which begins after the PHA has been 
removed from the “mod” troubled list 
under PHMAP, so that the Department 
can reserve funds for payment of credits 
from the overall appropriation for that 
fiscal year, before establishing the 
formula allocation amount for each 
participating PHA. 

It should be noted that section 
14(k}{5){D}{iv) limits the amount of an 
appropriation which can be reserved for 
the payment of these credits to no more 
than five percent of the funds available 
for allocation under the formula. Where 
formerly mod troubled PHAs are 
entitled to credits exceeding the five 
percent reserve, a pro rata reduction for 
that fiscal year shall be applied to the 
credit amount available to each formerly 
mod troubled PHA. A PHA remains 


entitled to receive its remaining balance 
of credits in future fiscal years. 

Section 14{k}(5)(D){v) provides that, in 
making payments to a PHA upon 
its accrued credits, the Secretary may 
take into account the ability of the 
formerly mod troubled PHA to 
expeditiously expend funds evailable in 
the PHA’s “credit account.” HUD is 
proposing in this rulemaking to adjust 
the rate at which a PHA is provided 
access to its credits on the basis of the 
following guidelines, as determined 
appropriate by HUD: 10% of a PHA's 
accrued credits in the first year; an 
additional 20% of its accrued.credits in 
the second year; an additional 30% of its 
accrued credits in the third year; and the 
remaining 40% of its accrued credits in 
the fourth year. 


d. PHAs Subsequently Designated as 
Mod Troubled Under PHMAP 


Section 14{k)}(5}(E) calls for the 
Secretary to establish special rules for 
limiting the amount of assistance 
provided to PHAs that become mod 
troubled after the date of the initial 
designation of mod troubled PHAs 
under PHMAP. The statute specifies that 
these rules may also provide for a credit 
system. 

The Department proposes to deal with 
PHAs that subsequently become 
designated as mod troubled under 
PHMAP in a different manner from the 
approach legislatively mandated under 
section 14(k)(5)(A) for PHAs that are 
initially designated as mod troubled 
under PHMAP. 

Specifically, HUD would notify any 
PHA that is determined to be a mod 
troubled agency, after the initial 
designation of such agencies under 
PHMAP, of its mod troubled status and 
provide the PHA with an opportunity to 
appeal its designation in accordance 
with 24 CFR part 901. HUD shall also 
inform the PHA that, unless the PHA is 
able to remove its designation as a mod 
troubled agency during the appeal 
process under part 901, it shall withhold 
and reallocate a substantial amount of 
the PHA's formula allocation under the 
Comprehensive Grant program. 

If a PHA is determined to be a mod 
troubled agency, following the 
opportunity provided to appeal its 
designation under part 901, HUD shall 
withhold its entire formula allocation 
under § 968.103 (e) and (f) for that fiscal 
year, except that a PHA would still be 
eligible to receive funding for its 
modernization needs for those eligible 
activities under § 968.310 which pertain 
to emergency work, management 
improvements, and statutorily-required 
activities (e.g., lead-based paint testing 
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and-abatement; section 504 activities; 
etc.}: 

The Department believes that it is 
critical that PHAs under the CGP’ 
program have: -a financial disincentive: 


determined to:be:a: mod troubled:agency. 
has.@ major impact upon the quality of 
life of its projectiresidents, as.wellias 
upon the upkeep and modernization: of 
its physical structures. 

Accordingly; HUD believes that the 
special rules it:has:established for PHAs 
under this section; pursuant to-its 
authority. under section. 14(e}(5)({E) of the 
Act, are likely to:-have a significant 
deterrent effect upon. PHAs.from 
becoming mod. iruubled and, hence, 
should be highly effective in improving 
the overall quality. of. a: PHA's 
modernization. program. 

Any, amounts. which. are not provided, 
to.a. PHA because of its.designation as a 
mod troubled.agency under this.section 
will be reallocated by HUD to other 
PHAs under 24 CFR part.968 (subpart C) 
which are not designated as either 


troubled or mod troubled under PHMAP; 


and to IHAs.with 500°or more units (250 
or more units beginning in FFY 1993} 
under 24 CFR part 905 (subpart I) which 
have not been determined to lack 
administrative capability under 

§ 905.135. HUD will reallocate such 
funds based upon the relative needs of 
these PHAs and IHAs, as determined’ 
under the-formula. 

(It should be noted that since section 
502 of the NAHA excludes IHAs: from 
coverage’under the PHMAP; the 
Department has'similarly excluded’ 
IHAs from coverage under these-special 
rules governing PHAs which: are- 
subsequently designated'as mod 
troubled' under PHMAP: However, 
because an-IHA may have its grant: 
funds-withheld' and reallocated under 
§ 905.687 (e) and (f} based upon a 
determination that it lacks 
administrative capability, HUD has 
decided 'to include:in one-pot all of the 
IHA and PHA funds to be reallocated! 
under this program.) 


e. Indian Housing Authorities. Under 
Part 905 (Subpart. 1). 


Under section'527 of the NAHA, IHAs 
are expressly excluded from coverage 
under the PHMAP..As a result, HAs 
cannot be-subject to any, reduction in 
funding on the basis of their designation 
as a mod troubled agency under 
PHMABP. either as the result of an initial 
designation under PHMAP (section: 
14{k){5){A):of the Act); or because:of a 
subsequent designation: (undersection. 
14(k}(5)(E) ac the: Act). 


For this reason, manyof the: 
provisions that pertain: to PHAs under 
the Comprehensive Grant program:at'24 
CFR part 968, subpart'C, de-not apply to 
IHAs-under part 905: Some examples 
include the opportunity provided'to-a 
PHA to appeal ‘its reduced! funding 
allocation, the provisions relating to the 
reallocation.of withheld formula funds, 
and the credit system for reimbursing a 
PHA that has removed its designation as 
a mod troubled agency for amounts 
previously: withheld. ; 

Nevertheless, it should be-noted that 
the Department still: has: the authority 
established: under section:14{e){3){D) of 
the Act:to require am IHA: to take: 
corrective action: if it has been: 
determined to:lack administrative 
capability pursuant'to §905.135, the 
ACA, and the Field‘ Office Monitoring 
Handbook. An IHA which fails to: take 
the HUD-prescribed corrective-action, 
following notice and‘an opportunity to 
carry; out such actions, shall have:its 
grant funds withheld in accordance with 
§ 905.687(e).of the proposed rule, HUD: 
will continue to withhold an IHA’s funds 
if it determines that the IHjA has failed 
to comply with prescribed requirements, 
as determined by the ACA and.the Field 
Office Monitoring-of IHAs: Handbook, or 
if it, has:failed to make reasonable: 
progress.toward meeting the goals 
established underits: management 
improvement: plan under § 905.135. 

If an IHA’s funds under the CGP 
program are withheld for a prescribed 
period of'time, or if HUD’ recaptures: for 
good cause some or all’ of'an IHA’s grant 
funds (for reasons other than the IHA’s 
designation as an agency that.lacks 
administrative capability under 
§ 905.135), HUD will reallocate such 
funds to other IHAs under the CGP 
program which have not been 
determined: to lack administrative 
capability: under §905.135, and to PHAs 
under the CGP program: which have not 
been determined under PHMAP to be 
either-troubled or mod: troubled. HUD 
will reallocate. such funds:based upon 
the relative needs: of these PHAs: and 
IHAs, as determined under the formula. 


VII. Other Changes 


In this proposed rule; HUD also. 
intends to implement a number of 
technical and’ substantive amendments 
to the CLAP and Comprehensive Grants 
programs contained‘in sections 509°(b) 
througli (f); and section 516, of the 
NAHA. A brief discussion of HD's 
proposed implementation of these 
amendments follows: 


a. Section 509(b)—Removal: of: Certain: 
Requirements: for PHAs: ee 
Than 500 Units: 


Section 509{by amendbd section 
14(d)(4) of the Act by removing the 
requirement under the CIAP program for 
replacement:needs:and planning 
estimates, projectifinancial information, 
and financial resources:estimates: (See: 
§§ 905.618(e); 968.210(e).) 


b. Section 509{c)}—Limitation of Special 
Purpose Modernization to PHAs With 
Fewer Than 500 Units 


Section 509(c} amended section 
14(f}(2}(B) of the Act by, limiting the 
availability. of special.purpose 
modernization funding to PHAs 
participating under. the CIAP program. 
(No amendment is needed to.implement 
this legislative provision.) 


c. Section 509(d}—Special Purpose’ 
Management Modernization for 
Agencies With Fewer Than 500 Units 
(Fewer Than 250 Units Beginning in FFY 
1993) 


Section 509(d}.amended. section 
14(i){1) of the Act by adding special 
purpose: management modernization as 
a new. category. of eligible activities. 
under the-CIAP program. The term 
“special purpose management. 
modernization” is-defined. under section 
509{b). to mean “management 
improvement needs which. are not 
otherwise-eligible for assistance under 
the CIAP program, and which pertain to 
any low-income housing project other 
than a project assisted-under section:6. 
of the Act.) (See $$ 905.615{b){3); 
968.205(b){3).): 

d. Section 509(e)(1)—Establishment.of 
250-Unit. Threshold Beginning in Fiscal 
Year 1993 


Effective October-1,,1992, section, 
509fe){1):of the NAHA amended section 
14 of the:Act by reducing the threshold 
for participation under the: 
Comprehensive-Grant’ program from 500 
or more units: to 250 or more units. 
Furthermore, section 509fe){2) of the 
NAHA amended:section 14:0f the: Act 
by reducing the threshold for continued 
participation by, a PHA which has: 
already qualified for assistance:under 
the CGP program from at least 400:units 
to atleast:200 units: (See: 

§§ 905.600(b}{1) and 905.601{i); 
968.101(b){1) and 968.103(i):) 


e. Section 509(f)—Transition 


Section 509{f) amended section 14 of 
the Act by providing that any amount 
that the Secretary has obligated to a 
PHA under the CLAP program shall!be 
used for the purposes for which the: 
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funding was provided, or for purposes 
consistent with an approved action plan 
submitted by the PHA under the 
Comprehensive Grant program, as 
determined appropriate by HUD. (See 

§ § 905.600(c); 968.101(c).) 

f. Section 516—Eligibility of Indian 
Mutual Help Housing for 


Comprehensive Improvement 
Assistance 


Section 516 of the NAHA amended 


section 202(b) of the Act to provide that, - 


notwithstanding the provisions of 
section 14(c) of the Act, the Secretary 
may provide comprehensive 
modernization assistance to Mutual 
Help projects (or units within a project)” 
under both the CIAP and 
Comprehensive Grant program. This 
section further provides that any such 
assistance shall be provided“ . . . only 
in the form of a single grant for each 
housing project (or unit within a project) 
selected for such assistance.” 

HUD has decided, for both the 
Comprehensive Grant and the CIAP 
programs, to apply section 516’s 
reference to a “single grant” at the unit, 
rather than at the project, level, e.g., an 
IHA may not use more than a single 
CIAP or CGP grant to comprehensively 
modernize a Mutual Help unit. In 
addition, the Department is limiting the 
availability of comprehensive ~ 
modernization under section 516 to only 
those existing units which are at least 10 
years old. A unit which subsequently 
becomes 10 years old shall also be 
eligible for such assistance. 

Since the Comprehensive Grant 
program does not provide for 
“modernization types,” the Department 
has included a definition (borrowed 
from the CIAP program) of 
“comprehensive modernization” for the 
limited purpose of implementing section 
516 under the CGP program. 

It should be noted that the provisions 
of § 905.630, special requirements for 
homeownership projects, will apply to 
both CIAP and CGP grants. Accordingly, 
Mutual Help homebuyers who have 
their units comprehensively modernized 
pursuant to section 516 will have their 
homebuyer agreements amended to 
reflect the cost of the comprehensive 
modernization. However, the 
amendment will be limited to the 
difference between the cost of eligible 
work items that they would not have 
been charged for under the definition of 
“homeownership modernization,” and 
the cost of work items actually 
undertaken pursuant to “comprehensive 
modernization.” 

Mutual Help homebuyers who elect 
not to have their units comprehensively 
modernized under section 516 may-still 


participate in the modernization 
program under homeownership 
modernization. 

An JHA which intends to 
comprehensively modernize its Mutual 
Help units under section 516 would be 
required to identify in its physical and 
management needs assessments those 
units which are at least 10 years old and 
which are, therefore, eligible for 
comprehensive modernization. In 
addition, the IHA's action plan would 
specify an IHA’s prioritized goals for 
comprehensively modernizing its 
eligible Mutual Help units over the 
succeeding five-year period. Finally, the 
annual statement must specify each 
eligible unit to be comprehensively 
modernized with that year’s annual 
grant. (See §§ 905.615(f) and 905.666(b).) 

In addition to the statutorily-required 
changes discussed above, HUD also 
notes two additional provisions of the 
CGP program: 

1. HUD is providing that a PHA or 
IHA may comprehensively modernize its 
vacant and non-homebuyer-occupied 
Turnkey III units with a single CIAP or 
CGP grant, if such modernization will 
result in bringing the units into full 
compliance with the homeownership 
objectives under the Turnkey III 
program under 24 CFR part 904 or part 
905, as appropriate. Furthermore, to 
qualify for such assistance, the PHA or 
IHA must certify that it has homebuyers 
who are both eligible for 
homeownership, in accordance with the 
requirements of parts 904 or 905, and 
who have demonstrated their intent to 
be placed into each of the Turnkey III 
units proposed to be comprehensively 
modernized under the CIAP or CGP 
programs. 

Before a PHA or IHA can draw down 
funds for the comprehensive 
modernization of a Turnkey III unit © 
under this provision, however, it must 
first deplete any tenant equity account, 
or Non-Routine Maintenance Reserve 
(NRMR) pertaining to the unit (although 
the PHA may retain in the NRMR 
sufficient funds to carry out future work 
items not covered by the comprehensive 
modernization of the unit). Any increase 
in the value of a unit caused by its 
comprehensive modernization under this 
provision shall be reflected in the 
purchase price for subsequent 
homebuyers as a result of its appraised 
fair market value. 

2. In addition, HUD intends to apply 
to the CGP program the variations on 
the part 85 contracting requirements 
which currently are in effect for the 
CIAP program. 

Specifically, under 24 CFR part 85 (the 
OMB government-wide codification of 
circular A-102) program income does 
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not include interest on grant funds and, 
thus, might be interpreted to mean that 
the Department can no longer offset 
interest income against subsidy 
amounts. However, under the public 
housing program management phase 
(including modernization), interest 
income is treated the same as other 
program income in the determination of 
operating subsidy eligibility. 

HUD intends to continue for the CGP 
program the existing requirements under 
§ 990.109(e)(3) which provides that 
regular program income does, in fact, 
include interest on grant funds. 

HUD intends to observe the part 85 
requirements governing the treatment of 
program income in the limited area of 
interest accrued by a PHA on the non- 
formula replacement reserves. In this 
area only, HUD will not consider the 
interest accrued by a PHA on its 
replacement reserves to be program 
income and, hence, these funds shall not 
be subject to offset against subsidy 
amounts. 


Another variation on the part 85 
requirements which HUD intends to 
continue for this program includes 
alternative methods of providing 
bonding or other security for the 
performance of construction or 
equipment contractors beyond the single 
bonding procedure set out in 
§ 85.36(h)(2). Section 85.36(h) 
(procurement—bonding requirements) 
requires a 100% performance or payment 
bond for contracts exceeding $100,000. 

In contrast, HUD’s rules (e.g., 24 CFR 
968.12(c)) provide for a variety of 
alternatives. While 100% bonds are 
among these, in 24 CFR 968.12(c), HUD 
allows for separate performance and 
payment bonds, each for 50 percent or 
more of the contract price, or for a 20 
percent cash escrow, or for a 25 percent 
letter of credit. These HUD rules are 
intended to promote greater opportunity 
for participation in construction and 
equipment contracting by small or 
minority or women-owned firms, and 
the Department's experience with these 
requirements has been a successful one. 
Accordingly, HUD is continuing its 
existing practice on bonding, 
notwithstanding the general 
applicability of 24 CFR part 85 to these 
programs. 


VIII. HUD’s Response to Public 
Comments on October 27, 1988 Proposed 
Rule 


The Department received 21 public 
comments on its October 27, 1988 
proposed rule. The commenters included 
16 PHAs, two public housing 
organizations, one housing commission, 
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one legal services .corperation, and:one 
private. citizen. 

Comments on the proposed rule are 
discussed. below. so. that potential 
commenters: on this revised proposed: 
rule will understand HUD’s. reasoning, in. 
accepting, or rejecting a proposed. 
change, and to.aid. them in. developing 
their comments. on. this. revised proposed. 
rule. For. ease. of reference,, each topic 
heading includes.citations to the 
relevant provisions in this.proposed rule 
for beth the Public and the Indian. 
Housing Modernization Program under 
Parts 968 and 905, respectively. 


a.. Modernization and Energy 
Conservation Standards: 


(Sections 905.603; 968.115) 
1. Scope of Madernization. Activities. 


Several commenters objected to: 
HUD's purported intention: to: fund‘ only 
“mandatory modernization” needs; and! 
the accrual of mandatory modernization 
needs over time; arguing that there is no: 
statutory: basis: for thie limitation. 

One commenter expressed concern 
that, in. HUD's “Perspective” on the: Abt 
study, the: Department defined: 
mandatory modernization:in such a way 
as to exclude many improvement 
activities that.currently are. eligible 
under CIAP, such as: management 
improvements,.energy conservation;, 
security improvements, and unit 
redesign for changing resident 
populations. 

The Department wants to. clarify that 
under section 14{e)(1){A){ii) of the Act, 
PHAs are required to rehabilitate their 
projects to the modernization standards. 
That section. specificaily provides that 
the comprehensive plan.must contain an 
assessment of: 


“ * * the physical. improvements necessary 
for each.such project to-permit.the. projectrto: 
be rehabilitated to a Jevel-at Jeast.equal.ta 
the modernization standards specified in 
{HUD's} Modernization Handbook * * “as 
well as the modernization standards 
established by: the Secretary: and'in-effect at’ 
the time of the preparation of the 
comprehensive plan.” 

In addition, under section 14fe)(1)(B); 
PHAs are:required to: include in their 
comprehensive plans: an assessment of 
their management and operations 
improvements thet are needed: te 
upgrade the PHA: and:its projects so that 
decent, safe, and sanitary living 
conditions will be-provided in: such 
projects: 

The medernization standards consist 
of both mandatory and: project-specific 
standards. Their everall: purpose:is to 
ensure that. projecta:. 

(1); Are. safe, in physically sound 


condition, and have all systems 


—- their intended design 


“a cain ecielihidentheycindiatadeiaiat a 
reasonable operating cost after 
rehabilitation; 


(3}, Provide attractive,.livable - 
residential environments;. 

(4}| Provide increased security for 
resident — project property, as 


required, 

(5) Consist of energy efficient 
buildings and systems. 

The modernization standards apply to: 
improvements. pertaining to health and: 
safety, systems. integrity, and energy: 
conservation... The standards,.on.the 
other hand, exceed: the mandatory 
standards and: include work which is 
necessary or highly- desirable for the 
long-term viability of a particular 
project, including site-and building 
security. Projeet-specific: work is not 
approvable: across-the-board for all 
projects, but may be: approved after 
taking into account the particular needs 
of each project. 

Consequently, it is possible for a PHA 
to undertake modernization work which 
exceeds the mandatory modernization 
standards, but which nevertheless meets 
the requirements for project-specific 
work contained in. HUD: Handbook 
7485.2, as:revised: HUD has: clarified! this 
section of the rule to:reflect' that both 
mandatory and project-specific work 
items are included under the 
modernization standards: 

The Seattle Housing Authority (SHA) 
commented that: the:reference:to: 
contained: im § 968.115 should be 
omitted. The SHA) urged that this term 
be replaced instead. with the concept of 
“maximum property standards,” which 
it claimed: was a more: appropriate 
standard to be applied to public. housing 
units, since:it imposes:maximum 
standards for-units:that' have limited 
living spaces. and functional:use. 

The Department agrees: that its 
proposed reference to: “minimum 
property standards” is an outdated and 
inappropriate standard by: which to: 
measure modernization activities, and 
has-eliminated: this: term in this: proposed 
rule.. However;. HUD‘has: nat adapted the 
suggested: term, “maximum: p 
standards,” since it believes that the use 
of the HUD mandatory modernization 
standards, including both the mandatory 
and project-specific: standards, more’ 
closely tracks the legislative intent 
behind section: 14{j}(2) of the Act: 

The Baltimore City Housing Authority 
(BCHA): wrote: that it: was concerned: 
that the mandatory modernization 
standards might not:include alk local: 
building code requirements: As a result, 
the BCHA: asked: whether PHAis: would 


costs which exceed HUD's mandatary 
modernization standards, but' which are 
nevertheless required to-achieve 
compliance with local. building code 
requirements. 

HUD:notes that the mandatory 
standards contained in HUD Handbook 
7485.2; as revised (Public and Indian 
Housing: Modernization Standards) 
clearly state that PH/As are required to 
comply with local building codes: The: 
handbook provides that, in the event’ of 
a conflict between Federal and local 
mandatory standards; PHAs are 
required to comply with the: more: 
stringent standard. Consequently; 
modernization activities which would 
otherwise be eligible under: § 968:310 of 
this proposed rule;.and' which are 
undertaken to achieve-compliance: with 
these-standards, are eligible for funding 
under the CGP program. 
the Department has not modified this: 
section in response to the BCHA's 
comment. 


2. Effect of Non-HUD: Resources: for 
Modernization: Activities. 


A number of commenters expressed: 
concern over HUD's statement im the: 
praposed rule that “PHAs should. be: 
exploring with their State and.lecal. 
governments sources of funding to 
enable them to undertake that work 
which they have identified as 
desirable.” These commenters: insisted: 
that they were unaware of any provision 
under section 14 of the Act:which 
requires a State or local government to 
provide modernization assistance to a 
PHA, as:a condition: of the. PHA's: 
receiving financial assistance from 
HUD. They alsmargued that: a PHA's: 
receipt of non-HUD modernization 
assistance: should not be used by HUD 
to decrease: the PHIA’s: funding eligibility 
under the Comprehensive Grant 
program: 

The Department wants te emphasize 


’ that, while it does:not intend te reduce 


the level of the: CGP modernization grant 
as a result of State or local government 
contributions to:a PHA, HUD: does want 
to encourage: PHAs to explore with their 
State and local: governments the 
possibility. of obtaining additional 
funding to: meet their modernization 
needs. 

HUD ‘believes that State and’ local 
governments need’ to be encouraged to 
take am interest in the local public 
housing program, since a PHA should 
properly be viewed as an integral part of 
its community rather than as an 
extension of the Federal Government. 
Also, some’PHAs havea significant 
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backlog of outstanding modernization 
needs, and this backlog can more 
rapidly be reduced if State and local 
governments make financial 
commitments to the PHA. 

Even if State and local governments 
do not make a direct commitment to 
fund a PHA’s modernization needs, they 
nevertheless control many of the 
resources (such as public safety and 
public works resources) which can be 
used to upgrade conditions in the 
neighborhoods surrounding a project 
and, thus, can indirectly improve 
conditions within the projects. The 
Department believes that it is only with 
the ongoing and committed involvement 
of all three levels of government— 
Federal, State and local—that 
permanent improvements can be made 
in the condition of many of the nation’s 

public housing projects. 

' For these reasons, HUD is continuing 
to propose that a PHA that receives a 
commitment of non-HUD modernization 
funds must include these funds in its 
annual statement and performance 
report, so that HUD can ensure that a 
PHA’s proposed work in its action plan 
and annual statement remains 
consistent with the needs identified in 
the comprehensive plan. 


b. Preemption of Prevailing State Wage 
Rate Requirements 


(Sections 905.120; 968.120) 


A law firm commenting on behalf of a 
number of IHAs wrote that the 
preemption under § 968.120 of tribal 
prevailing wage rates is not statutorily 
authorized by Congress. The commenter 
asserted that the Davis-Bacon Act does 
not authorize an agency to preclude 
enforcement of tribally enacted 
minimum wage laws on Indian 
reservations. 

HUD disagrees with this commenter. 
On August 10, 1988, HUD published a 
final rule in the Federal Register (at 53 
FR 154) which preempted State wage 
rates, as well as wage rates that are 
determined to be prevailing under 
Indian tribal law, that exceed Federal 
wage rates. 

Section 12 of the Act establishes the 
prevailing wage rate under the Davis- 
Bacon Act as a minimum wage rate. 
However, section 12 does not impose a 
cap on the wage rates that may be paid 
in the development or operation of a 
public housing project, nor does Section 
12 preempt the imposition of higher 
wage rates that are determined under 
State law. 

While section 12 does not directly 
preempt higher State or Tribal wage 
rates, HUD’s determination to preempt 
higher State wage rates was made 


pursuant to its overall responsibility to 
carry out the purpose of the Act. Thus, 
the Department determined that the 
imposition on PHAs and IHAs of State 
wage rates that exceed the Davis-Bacon 
prevailing wage rate conflicts with the 
purpose of the Act. 

This determination was based on the 
fact that the overall purpose of HUD’s 
assistance to PHAs and IHAs under the 
Act is to maintain the lower income 
character of public and Indian housing 
projects and to ensure that they 
continue to be available to serve lower 
income families. HUD’s decision to 
preempt higher State (including Tribal) 
wage rates prevents an unnecessary 
increase in the costs of developing and 
operating public and Indian housing 
projects, and enables the Federal 
Government to make the most effective 
use of limited budget reserves. 
Accordingly, this provision has been 
retained without modification in this 
revised proposed rule. 


c. Purpose of the Comprehensive Grant 
Program 


(Sections 905.660; 968.301) 
(i) General 


A number of commenters criticized 
HUD for publishing in the Federal 
Register its October, 1988 proposed rule 
for the Comprehensive Grant program. 
They argued that the Department did 
not have the legal authority to publish a 
regulation for the program until 
Congress enacted legislation 
establishing the CGP formula allocation 
method. These commenters urged HUD 
to withdraw its proposed rule, and to 
instead meet with PHAs and their 
representatives to develop a new 
proposed rule for the Comprehensive 
Grant program. 

Five commenters expressed strong 
enthusiasm for HUD’s overall 
implementation of the Comprehensive 
Grant program, stating that the program 
would provide a viable means of 
funding for large PHAs. However, other 
commenters argued against HUD'’s 
proposed regulations, claiming that 
critical aspects of the program contained 
in section 119 of the 1987 Act had been 
omitted in the October, 1988 proposed 
rule. 

Other commenters, including the 
National Association of Housing and 
Redevelopment Officials (NAHRO), 
asserted that even in those areas where 
HUD had implemented provisions 
contained in section 119, its 
implementation deviated substantially 
from the letter and intent of the 
statutory mandate. As an example, 
NAHRO asserted that the purpose of the 
Comprehensive Grant program under 
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section 119 is to provide funding on a 
“reliable and predictable basis,” to give 
“considerable discretion” to PHAs in 
establishing modernization priorities, 
and to give PHAs greater control over 
the planning and expenditure of 
modernization funds. This commenter, 
however, claimed that since HUD’s 
proposed rule did not include the 
method for allocating funds under the 
Comprehensive Grant program, it failed 
to comply with section 119’s mandate to 
establish a reliable and predictable flow 
of funding. 

While the Department believes that it 
had the authority to publish its proposed 
rule for the Comprehensive Grant 
program requirements, it has decided to 
republish the rule (with modifications) 
so that the public may comment on not 
only the program requirements, but also 
on the funding allocation method to be 
used for the CGP program. 


Several commenters objected to the 
requirement in the proposed rule that 
restricted the Comprehensive Grant 
program to PHAs that own or operate 
500 or more public housing units. These 
commenters asserted that the rule failed 
to explain why smaller housing 
authorities should be required to 
compete for CIAP modernization funds, 
while larger PHAs could receive a share 
of each year’s available funding in 
accordance with a formula. 

While HUD can appreciate these 
commenters’ concerns, the Department 
does not have the discretion to modify 
the 500-unit statutory threshold for 
participation in the CGP program. 
Nevertheless, the Department notes that 
under section 509 of the NAHA there are 
a number of miscellaneous amendments 
which affect the CGP program, including 
a self-executing provision at section 
509(e) which lowers the unit threshold 
for participation in the Comprehensive 
Grant program beginnirig in FFY 1993 
from 500 to 250 public housing units. 
This section also reduces in FFY 1993 
the ceiling for participation in the CIAP 
program from fewer than 500 units to 
fewer than 250 units. Because HUD 
considers this provision to be self- 
executing, it has implemented it in this 
proposed rule, for effect in FFY 1993. 


A couple of commenters objected to 
HUD’s decision in the proposed rule to 
exclude Turnkey III and Mutual Help 
units for purposes of calculating the 500- 
unit threshold for participation in the 
CGP program, and for determining the 
formula allocation. The commenters 
argued that the effect of this 
requirement was to prevent most, if not 
all, IHAs, from participating in the CGP 
program. ‘ 
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HUD agrees with these commenters, 
and has decided in this revised 
proposed rule to count Mutual Help 
units as three-quarters of a unit, and 
Turnkey III units as one-quarter of a 
unit, for purposes of calculating the 500- 
unit threshold for participation in the 
CGP program and for the formula 
allocation. Express authority to include 
these units is contained in section 
14(k)(2)(D)(i) of the NAHA, which states 
that “* * * an existing unit under the 
turnkey III and the mutual help 
programs may be counted as less than 
one unit, to take into account the 
responsibility of families for the costs of 
certain maintenance and repair.” 
Accordingly, HUD has included these 
proposed revisions in this rulemaking. 

(ii) Regulations for Indian Housing. 
One commenter claimed that the 
regulations for the Comprehensive Grant 
program, as they would pertain to IHAs, 
should be proposed for separate 
comment, In this manner, the 
commenters maintained that IHAs could 
be consulted and be provided with an 
opportunity to comment before the 
regulations took effect. 

The Department wants to point out 
that, although HUD’s October 27, 1988 
proposed rule specifically instructed 
persons interested in Indian Housing to 
comment on both the proposed 
Comprehensive Grant regulation, as 
well as the consolidated rulemaking for 
the Indian Housing program under 24 
CFR part 905, this has become a moot 
issue since HUD is now republishing the 
proposed rule in its entirety, and is 
separately setting forth the requirements 
for the Indian Housing program under 24 
CFR part 905 (subpart I). 


d. Definitions ; 
(Sections 905.102; 968.305) 


(i) “Emergency work.” The New York 
City Housing Authority (NYCHA) urged 
HUD to broaden the scope of the 
definition of “emergency work.” HUD 
defined this term in the proposed rule as 
“an immediate threat to the life, health 
or safety of residents or related to fire 
safety.” The NYCHA asked that this 
definition be revised instead to read, 
“physical work items of an emergency 
nature which, in the judgment of the 
PHA, pose immediate or imminent 
threats to the life, health, safety or 
welfare of residents and/or PHA staff or 
relate to local building, fire, electrical, 
environmental or health codes.” 


The Department has not adopted the . 


NYCHA’s proposed definition of 
“emergency work,” since it would 
greatly expand the types of activities . 
that would qualify as emergency work. 
Furthermore, HUD has revised its.earlier 


definition of ‘temergency work” to more 
closely track the legislative intent 
behind section 14(e)(1) of the Act. Under 
that section, HUD is prohibited from 
making assistance available to a PHA 
under the CGP program unless HUD has 
approved a 5-year comprehensive plan, 
‘“* * * except that the Secretary may 
provide such assistance if it is necessary 
to correct conditions that constitute an 
immediate threat to the health or safety 


_ of tenants.” (Emphasis added.) 


Consequently, HUD has revised its 
definition of “emergency work” by 
eliminating the reference to fire safety, 
in accordance with section 14(e)(1). 

(ii) “Reasonable cost.” Several 
comments were received on HUD's 
proposed definition under § 968.305 of 
“reasonable cost.” One commenter 
argued that the 62.5% prototype cost 
would not take into account large 
developments that require extensive 
exterior work, and asked for an increase 
in the prototype limit. 

Another commenter asked what items 
HUD was including in the 62.5% 
guidelines for new project cost, but 
asserted that if the 62.5% figure referred 
to total development cost, rather than 
total dwelling cost, it was a reasonable 
figure. 

Other commenters asserted that the 


~ development of cost guidelines which 


limit the total cost of comprehensive 
modernization is irrelevant when 
comparing those costs to acquisition or 
new construction programs. Similarly, 
commenters stated that if, under an 
annual modernization grants program, 
modernization approaches other than 
“comp mod” are allowed, then cost 
guidelines for comprehensive 
modernization become irrelevant. In 
place of such cost guidelines, these 
commenters urged that other ways need 
to be developed to ensure that these 
modernization costs are reasonable. 
While the Department believes that 
these comments raise valid concerns, it 
has nevertheless decided to retain in 
this revised proposed rule its definition 
of “reasonable cost.” The “reasonable 
cost test” is mandated by section 
14(e)(2)(A)(iii) of the Act, which 
provides that any improvements 
identified by the PHA in its 
comprehensive plan as being necessary 
for its projects to meet the 
modernization and energy conservation 


- standards, must also reasonably ensure 


the long-term physical and social 
viability of each of these projects “at a 
reasonable cost.” 

Historically, in the modernization 
program, HUD has used a test of 
whether it is financially feasible to 
modernize a project. As.a general rule, it 
is not considered to be financially 
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feasible to modernize a project if it 
would be more expensive to modernize 
it than it would be to build a new 
project. As a result, HUD's financial 
feasibility test has been that 
modernization “hard costs” cannot 
exceed 62.5% of the computed total 
development cost for the development of 
new nonelevator units in the area (69% 
for elevator units). 

The Department has adopted this 
same concept with regard to the 
“reasonable cost test” under the 
comprehensive plan, i.e., that a 
reasonable cost for modernization must 
not exceed the costs which would be 
incurred to build a new project on the 


* same site. 


However, the so-called “Green 
Amendment” contained in HUD’s FY 
1990 appropriations (Pub. L. 101-144, 
approved November 9, 1989) directed 
the Department to calculate total 
development cost in a new way, using 
the average of two commercial 
construction cost indices. This new 
method of calculating total development 
cost has resulted in an increase in the 
allowable “hard costs” and, thus, in an 


-increase in the reasonable cost standard 


under the Comprehensive Grant 
program. Consequently, the Department 
has decided to retain without 
modification the existing figures of 62.5 
percent of TDC for non-elevator units 
and 69 percent of TDC for elevator units. 

HUD is providing in this proposed rule 
that a PHA must provide a physical 
needs assessment under the 
comprehensive plan which indicates the 
total estimated cost to bring each 
project up to at least the modernization 
standards, and to the energy 
conservation and life-cycle cost- 
effective performance standards. In 
addition, the PHA would be required to 
include as part of its comprehensive 
plan a certification from a licensed 
architect or engineer concerning the cost 
estimates (not just the costs that exceed 
62.5%) provided by the PHA for each of 
its high need projects that has 
modernization hard ‘costs which exceed 
25 percent of TDC for non-elevator 
projects, or 28 percent for elevator 
projects. The PHA would then determine 
whether the project meets the 
reasonable cost test under section 
14(e)(1)(C) of the Act. 

The Department intends to review on 
a case-by-case basis any request by a 
PHA to exceed the cost guidelines limit, 
both with respect to its high need 
projects, or any other project. 





19456 


e. Eligible Costs 
(Sections 905.666; 968.310) 
(i) General 


Five commenters expressed concern 
as to whether HUD intended to limit a 


same types of activities that currently 
are encompassed under the term, 
“comprehensive modernization” in the 
CIAP program. These commenters 
asserted that such a restriction would 
violate section 119’s goal of providing 
discretion to PHAs to decide upon 
specific improvements, the timing of 
expenditures, and to control the 
expenditure of funds. 

Two other commenters objected to 
HUD’s statement in the proposed rule 
that it would seek a repeal of section 
14(f)(2)(B) of the Act, which authorizes a 
PHA to use Comprehensive Grant 
assistance for special purpose needs 
even when those needs are not included 
in the PHA'’s comprehensive plan or 
annual statement. These commenters 
argued that a repeal of section 
14(f}{2)(B) was not justified since the 
tule failed to provide for other types of 
special purpose activities. 

The Department wants to clarify that 
the Comprehensive Grant program does 
not provide for “modernization types,” 
such as the comprehensive, special 
purpose or homeownership 
modernization categories contained in 
the CLAP program. Accordingly, PHAs 
are not required to undertake 
“comprehensive modernization” under 
this program, but may use their CGP 
grant allocation for any of the eligible 
activities listed in § 968.310, so long as 
these activities are included in their 
comprehensive plan and annual 
statement. 

(The only exception concerning 
“modernization types” arises under 
HUD’s proposed implementation of 
section 516 of the NAHA for purposes of 
the Mutual Help program under 24 CFR 
part $05 (subpart I). This is because 
section 516 of the NAHA specifically 
refers to HUD’s providing assistance for 
an IHA to comprehensively modernize 
its Mutual Help units on a one-time 
basis. For a further discussion of HUD’s 
implementation of section 516 of the 
NAHA, see section VII{f) of this 
preamble.) 

HUD recognizes that the proposed 
rule erroneously referred to 
“comprehensive modernization” under 
§ 968.320(b)(4}(B) (ii). Under that 
provision, HUD required PHAs to 
include in their action plan the 
estimated period of time within which 
each project would be “comprehensively 


modernized.” The Department has 
removed this reference in this revised 
proposed rule, and has added clarifying 
language to indicate instead that PHAs 
are required to include in their action 
plan a schedule which lists, in priority 
order, the actions to be funded by the 
PHA over a five-year period to bring 
their projects to the modernization 
standards, and to the energy 
conservation and life-cycle cost- 
effective standards, and to meet the 
performance standards. 

With regard to the commenters who 
objected to HUD'’s intention to:seek a 
repeal of special purpose modernization 
under section 14(f)(2)}(B) of the Act, the 
Department notes that the 
Comprehensive Grant program was 
intended to provide larger PHAs with 
greater discretion in carrying out their 
modernization activities. As a result, the 
establishment of a separate category for 
special purpose modernization is 
obsolete under this program, since a 
PHA already has the discretion under 
the CGP program to use funds for the 
same types of activities previously 
covered by special purpose 
modernization. 

The Congress became aware of this 
technical error and subsequently 
included a provision under section 
509(d) of the NAHA which limited the 
applicability of special purpose 
modernization to PHAs that receive 
modernization assistance under the 
CIAP program. HUD is implementing 
this statutory authority in this proposed 
rule. Although HUD construes section 
509(d) to be a self-executing provision, it 
has decided to delay its implementation 
until the final rule for the 
Comprehensive Grant program is 
published. HUD’s decision is premised 
on the need to ensure that all PHAs are 
able to carry out special purpose 
modernization until such time that 
formula funding is established for larger 
PHAs under the CGP program. 


(ii) Limits on Eligible Costs 


Several commenters expressed 
concern that the proposed rule 
contained many of the same constraints, 
such as cost guideline limits, 
management improvement restrictions 
and relocation costs, as the existing 
CIAP program. 

A number of commenters claimed that 
HUD’s proposed 15 percent annual cap 
on “soft costs” (defined by HUD to 
include management improvements, 
fees, and relocation costs) was too 
restrictive and should apply only to 
administrative and management fees. 
However, another commenter expressed 
the contrary view when it stated that 
HUD not only should provide a 15 
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percent cap on soft costs, but it should 
also include a maximum per unit cap 
that would limit the amount of funding a 
PHA could spend on management 
improvements. 

Other commenters claimed that any 
funding needed to carry out any 
required relocation activities under the 
Comprehensive Grant program should 
be separately approved and paid for, 
and should not be included in HUD’s 15 
percent annual cap on “soft costs.” 

The Department agrees with many of 
these comments and provides in this 
proposed rule that management 
improvement costs (development 
account 1408) will be capped at 10 
percent.of a PHA’s annual CGP grant. 
Additionally, administrative costs 
(development accounts 1410, 1430 and 
1440), excluding any costs related to 
lead-based paint testing and any 
relocation expenses (development 
account 1495) will be capped at 10 
percent of a PHA’s annual CGP grant. 


(iii) Management Improvements 


One commenter asked that HUD more 
clearly define in the proposed rule the 
list of eligible and ineligible 
management improvements. This 
commenter specifically urged that 
“social service type” activities not be 
considered eligible improvements, since 
it claimed that these services should be 
provided by the local government rather 
than by the PHA. 

Several other commenters, however, 
asked that PHAs (and not HUD) be 
given the task of defining eligible 
management improvements. These 
commenters asked HUD to include only 
a limited list of management 
improvements for which specific HUD 
approval would be required. The 
commenters asserted that, in this 
manner, HUD could avoid 
predetermining that a particular 
management improvement is ineligible 
without taking local factors into 
consideration. 

The Department agrees that the rule 
needs to provide greater guidance in 
terms of defining what is an eligible 
management improvement. However, 
HUD does not believe that the rule 
should contain an exhaustive listing of 
eligible and ineligible management 
improvements, since this approach 
would preclude the exercise of 
flexibility to take local factors into 
account. 

Accordingly, HUD has decided to 
adopt a standard for determining 
whether a management improvement is 
eligible under the CGP program, rather 
than providing a detailed listing of © 
eligible and ineligible management 
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improvements. Under this standard, a 
PHA must be able to establish that its 
proposed improvements are necessary 
to correct management deficiencies that 
have been identified in its 
comprehensive plan. 

Examples of eligible management 
improvement under this standard would 
include the development or upgrading of 
resident programs and services; | 
management, financial and accounting 
control systems; and the qualifications 
of PHA personnel. Ineligible 
management improvements would 
include hiring additional staff, using 
existing staff, or using contract labor to 
directly provide social services to 
residents projects to be modernized; or 
funding the ongoing operating expenses 
of resident organizations. 


(iv) Relocation Costs 


The NYCHA commented that it was 
troubled by HUD's incorporation-by- 
reference, under § 968.110(g) of the 
proposed rule, of relocation regulations 
that had not yet been published by the 
Department of Transportation (DOT). 
DOT's (then unpublished) regulations 
were intended to implement 
amendments to the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act of 1970 that 
were contained in the Uniform 
Relocation Act Amendments of 1987. 
The NYCHA claimed that since DOT’s 
regulations had not beeen published at 
the time HUD published its proposed 
rule, it did not have a meaningful 
opportunity to comment on the 
relocation standards that would apply to 
resident moving costs under 
§ 968.310(a)(1)(iii) (under “Eligible 
costs”). 

While the Department appreciates the 
NYCHA's concern, it notes that it did 
not have the discretion to omit the 
reference to the as-yet unpublished DOT 
regulations. These regulations would 
automatically have applied to any part 
968 modernization activities conducted 
after April 2, 1989, and HUD needed to 
apprise PHAs of that fact so that they 
could participate in the development of 
that separate rulemaking. HUD notes 
that PHAs did, in fact, have the 
opportunity to comment on DOT’s 
regulations when they were published 
for comment. Furthermore, as discussed 
above, resident relocation expenses no 
longer are subject to an annual cap on 
“soft costs.” 

The Department also notes that it 
currently is in the process of developing 
a final rule to implement provisions of 
the DOT relocation requirements for its 
various programs, including the Public 
and Indian Housing Modernization 
programs. That separate rulemaking will 


establish the DOT requirements that are 
applicable to the Indian Housing 
program at 24 CFR 905.117, and for the 
Public Housing Modernization program 
at § 968.112. 


(v) Lead-Based Paint Testing and 
Abatement 


A commenter urged HUD to permit 
PHAs to abate lead-based paint using 
fair and reasonable guidelines. The 
Department is very sympathetic to this 
request, and notes that interim lead- 
based paint testing and abatement 
guidelines have been published and a 
rule currently is under development at 
HUD which would reflect changes 
mandated by the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1988 (Pub. L. 100-628, approved 
November 7, 1988). 

Until that rule is effective, however, 
existing statutory, regulatory, and HUD 
notice provisions applicable to lead- 
based paint shall apply and the 
Department will strive to give PHAs as 
much flexibility as possible to permit 
testing and abatement of lead-based 
paint in their public housing projects. 
HUD will also continue to reserve 24 
CFR part 905 (subpart H) (Indian 
Housing), and § 968.110(k) (Public 
Housing Modernization), for the future 
inclusion of the final lead-based paint 
requirements that are promulgated in 
the separate rulemaking. 


(vi) Reserve Accounts 


Several commenters supported the 
idea of reserve accounts for each 
development, but requested additional 
information concerning how reserve 
accounts would apply to future 
replacement and emergency needs in the 
action plan and annual statement, and 
their effect on the cost guidelines. 

Other commenters stated that when a 
PHA’s action plan and annual statement 
provide for funding of replacement 
reserves, HUD should actually provide 
those funds to the PHA. Commenters 
also expressed interest in having reserve 
accounts funded at the beginning of the 
grant period, and is not having HUD 
diminish future funding as a result of 
any accrued interest that the PHA may 
have received on the account. 

Two commenters expressed the view 
that since the reserve for replacement 
serves the commonly accepted function 
of providing sufficient funds to replace 
deteriorating major equipment and 
building systems, they were surprised 
that HUD intended such reserves to 
fund not only replacements, but also 
emergencies. 

The Department believes that many of 
these comments raise valid concerns, 
and it has undertaken a lengthy 
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consideration of the nature of the 
reserve accounts to be funded under the 
CGP program. 

The possibility of funding reserve 
accounts exists because a formula 
funding system, unlike the current CIAP 
program, does not fund existing work 
which needs to be done now at a 
particular project, but rather funds an 
estimate of work needed now and in the 
future at all of a PHA's projects, based 
on the characteristics of the PHA. 
Because an overall estimate of funding 
needs is used, some PHA’s may be 
allocated more funds than are needed 
immediately to address existing 
deficiencies at their projects, although 
these funds will be needed in the future 
to address deficiencies as they arise. 
These PHAs are expected to place the 
excess funds in a reserve account for 
future use. 

It is generally acknowledged that 
there is a large outstanding backlog of 
modernization needs at public housing 
projects which need to be funded in 
order to bring public housing up to a 
decent, safe and sanitary standard. By 
permitting PHAs to fund the reserve 
account when there are other 
outstanding needs would delay actions 
necessary to address the backlog of 
modernization needs. 

Accordingly, in this proposed rule, 
HUD is providing that a PHA’s five-year 
action plan can provide for the 
allocation of funds to a reserve account 
only: (1) When modernization funds are 
not needed for existing needs, as set 
forth in the comprehensive plan; or (2) or 
when a proposed work item requires 
more funds than those available in an 
annual allocation of formula 
modernization funding. These criteria 
are necessary both to allow PHAs to 
develop action plans and annual 
statements which may call for placing 
some funds in reserve accounts, and for 
HUD to review these plans and 
statements to determine whether they 
are “plainly inappropriate” to the needs 
of the PHA. 

Specifically, HUD intends that PHAs 
will show a planned allocation to the 
reserve account in both the five-year 
action plan and the annual statement, as 
well as planned allocation of funds for 
needed repairs and replacements at 
various projects. The uses of funds 
shown in the action plan and the annual 
statement must be consistent with the 
needs for physical and management 
improvements shown in the overall 
comprehensive plan. Hence, the review 
standard for determining whether funds 
can legitimately be allocated to reserves 
would be the same standard used by 
HUD to review all proposed allocations 
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of funds to particular uses, i.e., whether 
allocation of funds to the reserve 
account is consistent with addressing 
needs identified in the comprehensive 
plan. 

With regard to funding emergency 
modernization needs from the reserve 
account, the Department notes that in its 
October, 1988 proposed rule it stated 
that PHAs would be expected to plan 
the use of their formula allocation so 
that they could address emergency 
modernization needs and other 
unanticipated needs as they arise. 
However, HUD was unaware at that 
time that section 509 of the NAHA 
would establish a special Secretarial 
reserve fund for emergencies, which 
could be used by a PHA to fund 
emergencies when its own resources 
were inadequate, and which could later 
be repaid by the PHA from future funds 
allocations under the formula. Thus, the 
combination of uncbligated funds and 
the Secretary's reserve available for 
emergency loans serve the purpose of a 
PHA-held reserve for emergency repair 
needs. 


f. Allocation ef Assistance 
(Sections 905.669; 968.315} 


Several commenters claimed that it 
was inappropriate for HUD to state in 
its proposed rule that the Department 
intended to seek a repeal of several 
provisions of Section 14 that it 
considered to be inconsistent with a 
formula allocation system. The 
commenters maintained that, since HUD 
was statutorily required to submit to 
Congress proposed alternatives for the 
CGP funding allocation method, it 
should not have been considering the 
repeal of “inconsistent” legislative 
provisions before the proposed funding 
alternatives were made available to the 
public. 

While the Department can appreciate 
these commenters’ concerns, a formula 
allocation method for the 
Comprehensive Grant program has now 
been encated by the Congress under 
section 509 of the NAHA, and the 
inconsistent legislative provisions have 
been removed. 


g. Comprehensive Plans 
(Sections 905.672; 968.320) 


(i) Comprehensive Assessment of 
Physical Needs 


A commenter asked that 
§ 968.320(b)(1)(iv) of the proposed rule, 
which required a PHA's comprehensive 
plan to include an assessment of 
whether one or more buildings occupied 
predominantly by one racial or ethnic 
group are in substandard condition, 


could be broadened so as to address 
disparate treatment of developments. 


The Deparment has not adopted this 
comment since it does not have the 
discretion to do so under the Fair 
Housing Act. Under section 808{a) of 
that Act, HUD is required to collect 
racial and ethnic data on a building-by- 
building-basis for purposes of 
ascertaining whether any substandard 
buildings are predominantly occupied 
by one racial or ethnic group. Since this 
is a statutory requirement, HUD has 
retained this provision without 
modification. 


(ii) Resident Involvement and Public 
Hearings 


Two commenters strenuously 
objected to the requirement that a PHA 
hold a public hearing prior to the initial 
adoption of the comprehensive plan. The 
commenters maintained that, while 
residents should be consulted and the 
executive officer of the local government 
be advised of the PHA’s comprehensive 
plan, a public hearing would greatly 
slow down the funding process. 

On the other hand, a legal services 
organization strongly supported the 
opportunities provided for resident 
involvement under the CGP program, 
stating that this is critical to the success 
of the modernization program. However, 
the commenter urged HUD to require 
PHAs to obtain “sign-offs” from local 
resident organizations to indicate that 
they have been given notice and an 
opportunity to comment on any 
amendments to the comprehensive plan, 
rather than simply requiring 
certifications to that effect by the local 
government body or housing authority. 
This commenter also stated that 
resident organizations should have the 
right to submit their comments directly 
to HUD, after they have exhausted 
efforts to resolve their concerns directly 
with the PHA. 


Initially, HUD notes that the 
requirement that a PHA hold a public 
hearing prior to the initial adoption of a 
comprehensive plan is statutorily 
required under section 14{e}{1)({E)(i) of 
the Act. However, even aside from this 
statutory mandate, the Department 
strongly supperts the involvement of 
residents in the modernization of public 
housing projects. 

Accordingly, HUD at its own initiative 
is proposing in this rule to maximize the 
opportunities for resident participation 
in the development and implementation 
of a PHA’s comprehensive plan. Thus, 
the Department is requiring a PHA to 
make reasonable efforts to notify at 
least three weeks in advance of the 
public hearing each project resident 
affected by a PHA’s comprehensive plan 
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that it intends to hold a meeting with the 
PHA-wide resident group. The PHA- 
wide resident group should consist, to 
the extent possible, of the members of 
the board of the PHA-wide resident 
council or resident management 
corporation, and at least one resident 
from each of the projects covered by a 
PHA's comprehensive plan (who must 
be elected by the residents of the 
covered project({s)). The purpose of this 
meeting shall be to discuss the contents 
of a PHA's comprehensive plan, and to 
provide residents with sufficient 
information concerning the PHA’s plan 
that they can effectively participate in 
the development of the plan. 


Thereafter, a PHA shall hold a public 
hearing which provides local 
government officials and residents of the 
affected projects with an opportunity to 
summarize their priorities and concerns. 
The PHA is required to certify under the 
CGP program that it has given full 
consideration to the comments and 
concerns of the local government body 
and of the project residents in 
developing the comprehensive plan. 


Since HUD intends to require a PHA 
to annually amend its action plan to add 
an additional year of work, and also to 
submit with its annual statement certain 
amendments to the physical and 
management needs assessments in the 
comprehensive plan, the Department is 
also proposing in this rule that the PHA- 
wide resident group meeting and the 
public hearing be conducted by the PHA 
on an annual basis, prior to the 
submission of the PHA’s annual 
statement. 


Because the Department believes that 
its expanded requirements governing 
resident participation under this rule 
would protect the rights of residents 
who want to participate in the process 
for developing and implementing a 
PHA’s comprehensive plan, HUD has 
not adopted the commenter suggestion 
that PHA obtain a sign-off from resident 
organizations. Nevertheless, HUD wants 
to emphasize that resident 
organizations, as well as any other 
interested individuals or entities, may 
submit their comments on any proposed 
amendment to the comprehensive plan 
directly to HUD, whenever they believe 
that a PHA has not adequately 
responded to their concerns. 


(iii) Amendment of Action Plan 


In its October 1988 proposed rule, 
HUD solicited public comment on when 
PHAs should be required to submit 
amendments to their five-year action 
plans. One commenter responded that 
PHAs should submit their amendments 
at the end of the five-year period, so 
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long as the amendment does not 
adversely affect the funding to be 
provided over that period. However, 
nine commenters preferred that 
amendments to the action plan be 
submitted annually, since this would 
provide a better ongoing planning and 
monitoring device. 

One commenter claimed that it was 
reluctant to concur in proposals for 
annual plan amendments, if PHAs 
would be required also to undergo the 
rigors of notice and comment. 

In response to these comments, the 
Department has decided to propose that 
revisions to the five-year “rolling base” 
action plan be annually submitted to 
HUD as an amendment to the PHA’s 
comprehensive plan. Hence, PHAs 
would be required annually to consult 
with residents, as discussed above. 


(iv) Viability Standards 


A number of commenters were in 
favor of allowing PHAs to make more 
improvements to a project than are 
strictly necessary to achieve viability. 
They asked that HUD include a 
provision in the rule that would allow 
well-managed PHAs to spend more on a 
project, when necessary, to maximize its 
social viability. 

The NYCHA asserted that the 
viability standards established by HUD 
are not necessarily appropriate for each 
community or development, and asked 
that HUD instead defer to the judgment 
of the PHA. 

NAHRO questioned HUD’s 
interpretation of the “social viability” 
test, which it claimed grants HUD overly 
broad discretion to reject a PHA’s 
comprehensive plan. This commenter 
stated that it was unreasonable for HUD 
to expect a PHA to address such a wide 
range of environmental factors over 
which it might have no direct control, 
e.g., factors such as air pollution. 

A legal services organization asked 
HUD to include a provision in the rule 
which would permit residents, resident 
organizations, and State and local 
government officials to be informed of a 
dispute between HUD and PHA over 
certain types of viability determinations, 
and to be given an opportunity to submit 
comments. 

Initially, the Department wants to 
point out that PHAs do have the 
flexibility to make more improvements 
to a project than are strictly necessary 
to achieve viability. As discussed above, 
the modernization standards contained 
in HUD Handbook 7485.2, as revised 
(Public and Indian Housing 
Modernization Standards} are composed 
of both mandatory and project-specific 
standards. When a PHA modernizes to 
the project-specific standards (in 


contrast to the mandatory standards), it 
may undertake improvements that are 
necessary or highly desirable for the 
project to achieve viability. 
Consequently, HUD has not made any 
revisions in this revised proposed rule to 
its viability standards. 

With regard to the other comments 
concerning viability, the Department 


‘notes that it has decided to retain in this 


revised proposed rule the existing 
viability review standards under 
§ 968.320(c)(4). 

In response to the commenter who 
asked that residents, resident 
organizations, and State and local 
government officials be informed of 
certain types of viability determinations, 
the Department notes that these 
individuals and entities already have a 
statutorily-protected right to participate 
in this process. Under section 
14(e)(1)(E), a PHA is required to hold at 
least one public hearing beiore the 
initial adoption of the comprehensive 
plan. The purpose of the public hearing 
is to provide “tenants and other 
interested parties” with an opportunity 
to summarize their priorities and 
concerns. Since the comprehensive plan 
necessarily encompasses the PHA’s 
long-term physical and social viability 
determinations for each of its projects 
under section 14{e)(1){C), all interested 
parties will have an opportunity to raise 
their concerns about the viability 
determinations at the required public 
hearing. Accordingly, the Department 
has not made any modifications to the 
rule in response to this comment. 

A commenter argued that, under the 
viability review at § 968.320(b)(3), PHAs 
should be required to demonstrate that 
all work items within the past five years 
(and not just non-emergency items) do 
not duplicate work funded during that 
period. In support of its view, the 
commenter claimed that many PHAs 
propose items as “emergency” items 
which are, in fact, deferred 
maintenance, and that the purpose of 
the evaluation of past assistance is to 
insure against duplication. The 
commenter also urged HUD to include in 
the five-year list other types of funding 
that the PHA either has received or 
expects to receive from State or local 
governments, private sources, or other 
federal programs, including MROP 
CDBG, pilot programs, and HHS 
initiatives. 

HUD agrees that the existing 
procedure for monitoring whether a 
PHA’s proposed improvements are 
duplicative of previously-funded 
improvements is confusing and needs to 
be revised. Consequently, the 
Department has removed the monitoring 
system previously contained in the 
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October 1988 proposed rule, and 
specifically requests comments 
concerning alternative monitoring 
systems which could be implemented in 
the final rule for this program. 


(v) Consistency With PHA’s Occupancy 
Plan 


A commenter suggested hat PHAs 
should be required to ensure that their 
comprehensive plans and annual 
statements are consistent with the 
comprehensive occupancy plans that 
they submit under § 990.118. This 
commenter also urged that PHAs be 
required to include information in their 
performance and evaluation report 
concerning how the modernization work 
either achieved the outcome called for 
by the comprehensive occupancy plan, 
or explains why it failed to do so. 

The Department agrees with this 
comment, and provides in this proposed 
rule that a PHA incorporate into its CGP 
comprehensive plan, either as an 
addendum or as an integral part of the 
plan, the comprehensive occupancy plan 
developed under 24 CFR part 990. 
Although HUD currently is in the 
process of revising its regulations 
concerning the public housing 
occupancy pian under part 990, PHAs 
could use the existing regulations until a 
final rule implementing these changes is 
published. 


h. HUD Review and Approval of 
Comprehensive Plan 


(Sections 905.675; 968.325) 
(i) General 


Two commenters objected to HUD's 
proposed process for reviewing and 
approving a PHA's five-year 
comprehensive plan, claiming that this 
process may become “* * * as detailed 
and cumbersome as the CLAP 
application approvals.” These 
commenters urged HUD to deregulate 
the CGP program in areas where 
detailed HUD intervention is 
inappropriate, but to retain more 
detailed standards where the 
Department has to implement a specie 
statutory mandate. 

The Department is cognizant of the 
fact that section 119 of the 1987 Act 
provides that the purposes of the 
Comprehensive Grant program include 
providing considerable discretion to 
PHAs, and significantly simplifying the 
Federal funding of capital improvements 
at public housing projects. Nevertheless, 
sections 14 {e)(2)(A), (e){3)(C), (e)(4) (A) 
and (B) of the Act, as amended, also 
impose upon HUD a statutory obligation 
to review and approve a PHA's 
comprehensive plan, action plan, annual 
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statement, and performance and 
evaluation reports. 

The Department intends to review a 
PHA's comprehensive plan under the 
CGP program with a view toward 
ensuring that the overall plan is viable, 
and that not only physical, but 
particularly, management needs are 
addressed, given available facts and 
data about the PHA and its projects. 
Furthermore, the Department will use 
the PHMAP as a monitoring tool to 
evaluate PHA performance, and will 
provide PHAs with maximum local 
flexibility in carrying out modernization 
activities under this program. 

HUD intends to evaluate the 
administrative capability of IHAs under 
the Comprehensive Grant program in 
accordance with § 905.135, the 
Administrative Capabilities Assessment 
(ACA), and the Field Office Monitoring 
of IHAs Handbook (Handbook 7440.3, as 
revised). 

For a further discussion of HUD's 
proposed implementation of the 
Comprehensive Grant program, 
including the requirements to be 
established under the comprehensive 
plan, see section IV of this preamble. 


(ii) Disapproval of Comprehensive Plan 


A couple of commenters noted that 
under § 968.325(b)(2)(i)(B) of the 
proposed rule, HUD is required to 
disapprove a PHA’s comprehensive plan 
if the proposed work fails to address all 
management and operation areas that 
HUD has determined to be deficient. 
These commenters suggested that the 
use of the word “all” in this subsection 
sets too strict a standard and will result 
in numerous review rejections by local 
HUD offices. As an alternative standard, 
the commenters asked HUD to require a 
PHA to be making “reasonable 
progress” towards meeting the 
objectives under this section. 

The Department has not adopted this 
comment since section 14(e)(1)(B) of the 
Act clearly requires a PHA to undertake 
an assessment of all of its management 
and operations deficiencies. 
Furthermore, HUD is not adopting a 
“reasonable progress” since this is the 
same standard used by HUD to review a 
PHA’s annual statement and 
performance report. Consequently, HUD 
is retaining the existing regulatory 
language, without amendment. 

NAHRO disputed HUD’s ability to 
reject a comprehensive plan under 
§ 968.325(b)(2)(i) on the basis of 
“available data” if proposed 
improvements and replacements would 
not bring all projects up to energy 
conservation standards. This commenter 
accurately pointed out that not all 
aspects of a PHA’s comprehensive plan 


are relevant to energy conservation, 
such as in the case of lead-based paint 
and management improvements. The 
Department agrees with this comment, 
and has modified the section to clarify 
that project improvements must meet 
energy conservation standards only 
when these are applicable to the work 
being performed. 

The NYCHA urged the Department to 
give a PHA notice of its intention to 
disapprove a proposed plan, and to offer 
the PHA a 30-day period in which to 
resolve problems. In this manner, the 
NYCHA insisted, the local HUD office 
could contact the PHA and arrange fora 
conference in which differences could 
be worked out. 

While HUD is sympathetic to this 
approach, it notes that section 
14(e)(2)(B) of the Act gives the 
Department only 75 calendar days from 
the date a PHA submits its 
comprehensive plan to complete its 
review and to notify the PHA of its 
reasons for disapproving the plan. As a 
result, there may not be enough time for 
HUD to review a PHA’s plan, provide 
the PHA with 30-days advance notice of 
its intent to disapprove the plan, and 
still meet the 75-day statutory period for 
disapproving a plan. HUD field staff, 
however, will make every effort to 
discuss their concerns with a PHA 
before rejecting its comprehensive plan. 
It should be noted, however, that even if 


- a PHA’s comprehensive plan is rejected, 


it can still obtain emergency funds 
under the CGP program until such time 
as HUD approves its resubmitted plan. 
HUD has included language in this 
proposed rule that it shall not 
disapprove a comprehensive plan 
because it does not have sufficient time 
to complete its review within the 75-day 
deadline. 


(iii) Timeframe for ACC Amendments 


A commenter asked HUD to include in 
the rule a timeframe for the completion 
of ACC amendment documents so that 
PHAs can undertake more accurate 
scheduling. While HUD has not adopted 
this suggestion in this revised proposed 
rule, it does intend to include a 
timeframe for the completion of ACC 
amendment documents in a handbook 
developed for the Comprehensive Grant 
program, as currently provided in the 
revised CIAP handbook. 


(i) Annual Statement of Activities and 
Expenditures 


(Sections 905.678; 968.330) 


A couple of commenters objected to 
the exception carved out under 
§ 968.330(d) for emergency and 
unanticipated work, from the general 


requirement that a PHA must submit to 
HUD for approval only “major changes” 
to its annual statement. HUD provided 
in its October, 1988 proposed rule that 
emergency and unanticipated work 
discovered during rehabilitation need 
not be submitted to the Department for 
approval, although they had to be 
included in the PHA’s performance and 
evaluation report. These commenters 
insisted, however, that emergency and 
unanticipated work could greatly change 
a prev‘ ously approved plan; result in 
unnacceptable materials, methods and 
procurement; and override established 
program controls. 

The Department has decided in this 
rule to propose a number of revisions to 
the procedure for informing HUD of 
“major changes to a PHA’s annual 
statement. First, HUD has included a 
definition of the term “major changes,” 
so that PHAs are aware of the types of 
changes to the annual statement that 
trigger a need for HUD approval. HUD 
has defined “major changes” to mean 
additions or deletions of work items in 
the annual statement involving more 
than 10 per cent of a PHA’s annual grant 
allocation and which are included 
within the five-year action plan (but 
excluding emergencies, which may be 
addressed at any time without the need 
for an amendment.) 


Second, because the definition of 
“major changes” will provide PHAs with 
sufficient flexibility to respond to 
unauthorized work discovered during 
rehabilitation, an amendment covering 
such work must be submitted to HUD 
for approval if it results in the overall 
addition or deletion of work items to a 
PHA’s annual statement involving more 
than 10 per cent of its annual grant. 

Finally, HUD has included language to 
clarify that a PHA must advise the 
Department in its performance and 
evaluation report of any deviations from 
its annual statement (or amended 
annual statement), including changes 
caused by the need to address 
emergencies. 


j. Conduct of Modernization Activities 
(Sections 905.681; 968.335)- 


Four commenters urged HUD to 
permit PHAs to draw down 
modernization funds, since they claimed 
that the current direct payment system 
has resulted in late payments to vendors 
and contractors. These commenters _ 
stated that a draw-down of funds 
provides PHAs with more flexibility and 
a greater opportunity to plan and control 
expenditure of funds, while still 
providing appropriate fiscal checks and 
balances. Furthermore. they 
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recommended that PHAs be allowed to 
draw down 15% of their estimated five- 
year allocation on an up-front basis, 
rather than annually. 

The Department ee that it currently 
is reviewing its various payment 
systems, as well as 24 CFR Part 85 
(‘Administrative Requirements for 
Grants and Cooperative Agreements to 
States, Local, and Federally Recognized 
Indian Tribal Governments”), to 
determine which payment system would 
best meet the objectives of the 
Comprehensive Grant program. HUD 
will provide details on the requisition 
system that is ultimately selected for use 
in the CGP program in the program 
handbook. 

HUD will not, however, permit a PHA 
to draw down funds from its estimated 
five-year allocation on an up-front basis. 
This decision is premised on the fact 
that HUD is required under 24 CFR 
85.21{b) to ensure that its methods and 
procedures for payment to a grantee 
minimize the time elapsing between 
HUD’s transfer of funds and the 
subsequent disbursement of those funds 
by the grantee (in accordance with 
Treasury regulations at 31 CFR part 205). 
The commenter’s suggestion that PHAs 
be permitted to draw down 15 percent of 
their estimated five-year allocation up- 
front is inconsistent with this 
requirement under part 85 and, hence, 
has not been adopted. 

A PHA expressed concern that 
modernization award decisions and 
CGP funding be provided early enough 
in the year to allow PHAs to accomplish 
their modernization goals. The 
Department fully agree with this view 
and, accordingly, has decided to operate 
the Comprehensive Grant program on 
the basis of the Federal Fiscal Year, 
rather than the PHA’s fiscal year. 

Since HUD does not expect to inform 
PHAs of their annual CGP formula 
allocations until a period not to exceed 
60 days after appropriations become 
available for the program, PHAs will not 
be able to finalize their annual 
statements until that time. In addition, 
final formula allocations will not be 
made available to PHAs until 
approximately mid-February (for those 
years in which appropriations are 
available on October 1). As a result, 
PHAs that have an October 1 or January 
1 fiscal year will not be able to finalize 
their annual statements specifying the 
use of funds until after that time, or they 
would have to amend their annual 
statement. In either case, these PHAs 
could not receive formula funds to 
coincide with their fiscal years. 

If appropriations for the CGP program 
are delayed beyond October 1, even the 
PHAs with an April 1 fiscal year may 


not have enough time to prepare their 
annual statements, while PHAs with a 
July 1 fiscal year will have to wait 
longer than necessary to receive their 
formula alloation funds. Accordingly, 
HUD has decided to provide in this 
revised proposed rule that the 
Comprehensive Grant program will 
operate on the basis of the Federal 
Fiscal year. 


k. PHA Performance and Evaluation 
Report 


(Sections 905.684; 968.340) 


The Portland Housing Authority 
stated that the year-end reporting 
requirements contained in the proposed 
rule were unclear. The housing authority 
also requested that the time period for 
submission of the performance and 
evaluation report be changed from 30 
days to 90 days following the end of 
each PHA’s fiscal year to provide 
adequate time to solicit resident input. 

The Department agrees that the 
proposed time period for the submission 
of the performance and evaluation 
report is too short, and is currently 
considering a 90-day deadline following 
the end of a PHA’s program year for 
purposes of submitting the report. HUD 
specifically requests comments 
concerning alternative submission dates 
for the performance and evaluation 
report under this section. The proposed 
rule now provides that the report shall 
be submitted to HUD, in a form and at a 
time to be prescribed by HUD. Specific 
details concerning the nee and 
evaluation report will be contained in 
the CGP program handbook. 


1. HUD Review of PHA Performance 
(Sections 905.687; 968.345} 


(i) Reasonable Progress/Physical 


Performance Standards 


A commenter objected to HUD’s using 
the Housing Quality Standards (HQS) 
under 24 CFR 882.109 as a basis for 
determining whether a PHA is making 
reasonable progress toward meeting 
physical performance standards. This 
commenter maintained that the HQS 
used in the Section 8 program have no 
relevance to the public housing 
modernization program, and asserted 
that the appropriate standard to be used 
is the one contained in HUD’s 
modernization standards handbook. 

The Department wants to clarify that 
the HQS is an occupancy standard, and 
not a rehabilitation standard. The HQS 
occupancy standard is a fairly simple 
standard, familiar to PHAs, that is used 
to measure whether the public housing 
project is meeting under section. 
14{e)(1)(B) the basic goal of providing 


decent, safe and sanitary housing. The 
modernization standards for the public 
housing program are contained in HUD 
Handbook 7485.2, as revised, (Public 
and Indian Housing Modernization 
Standards). These modernization 
standards establish the rehabilitation 
standards for all public housing units, 
and are statutorily mandated under 
section 14{e)(1)(A)fii) of the Act. That 
section requires the comprehensive plan 
to contain an assessment of: 


(ii) the physical improvements necessary 
for each such project to permit the project— 
(I) to be rehabilitated to a level at least 

equal to the modernization standards 
specified in the Modernization Handbook of 
the Department of Housing and Urban 
Development in effect on the date of the 
enactment of the Housing and Community 
Development Act of 1987, as well as the 
modernization standards established by the 
Secretary and in effect at the time of the 
preparation of the comprehensive plan: 


The Department construes this 
provision to mean that any 
improvements undertaken by a PHA 
under the CGP program must meet the 
modernization standards specified in 
HUD Handbook 7485.2, as revised. 
However, HUD does not believe that 
this language requires all of a PHA’s 
projects covered by the action plan to 
reach the modernization standards 
within five years. 

Nevertheless, HUD has decided to 
remove its reference to the HQS asa 
minimum goal that a PHA must meet for 
its projects during the five-year period 
covered by the action plan. Instead, the 
Department is providing in this rule that 
a PHA must specify in its action plan the 
actual work items, the cost, and 
projected target dates for bringing each 
of a PHA’s projects up to the 
modernization standards, and to the 
energy conservation and life-cycle cost 
effective standards. 

HUD is also requiring a PHA to 
include in its annual statement an 
implementation schedule of the length of 
time it will take the PHA to carry out the 
activities, including those activities 
pertaining to its high need or other 
designated projects, to be funded under 
the action plan, and to report in its 
performance and evaluation report on 
its progress in carrying out these 
activities. 

Finally, HUD will review under 
§ 968.345 the timeliness of a PHA’s 
performance in carrying out the 
activities identified in the action plan. 
Nevertheless, since the performance 
standards set by the Secretary include a 
standard that projects meet HQS, PHAs 
with deficiencies in this area will be 
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expected to address them in the context 
of their action plans. 


(ii) Reasonable Progress/Management 
Performance Standards 


HUD received several comments 
concerning the management 
performance standards that are to be 
used to determine whether a PHA has 
made reasonable progress in carrying 
out its modernization program. 

Two commenters claimed that the 
seven standards contained in HUD'’s 
proposed rule bear no relationship to a 
PHA's ability to perform its 
modernization program. Specifically, 
these commenters argued that there is 
little relationship between section 119's 
“reasonable progress” determination, 
and HUD's proposed management 
standards which include an assessment 
of a PHA’s annual utility consumption 
and its percentage of rent collections. 

A legal services organization, though 
apparently satisfied with the 
management standards contained in the 
proposed rule, urged HUD to consult 
with residents and resident 
organizations before proposing any 
changes to these standards. Another 
commenter expressed concern about the 
relevance to Indian housing of the 
proposed management standards, and 
asked that HUD consult with IHAs 
before establishing management 
performance standards pertaining to 
Indian housing. 

In response to these comments, the 
Department notes that the management 
performance standards that were 
contained in the October, 1988 proposed 
rule were derived from the Public 
Housing Decontrol Program (see HUD 
Handbook 7460.5, issued October 16, 
1987). However, in January, 1990, the 
Department suspended the Decontrol 
Program and currently is in the process 
of developing new management 
performance indicators/standards to 
implement section 502 of the NAHA (the 
“Public Housing Management 
Assessment Program” (PHMAP)). 

The PHMAP indicators/standards— 
which include standards relevant to 
public housing modernization in general, 
as well as to PHAs designated by HUD 
as “troubled” and “mod troubled”—will 
be developed following a proposed and 
final rulemaking, and will ultimately be 
codified at 24 CFR part 901. Public 
housing residents, resident 
organizations, and other interested 
individuals will have ample opportunity 
to submit comments on the PHMAP rule 
during the course of its development. 

However, because the Decontrol 
program has been suspended and the 
PHMAP rule is not yet effective, HUD 
has removed the management 


performance standards that were 
previously contained at § 968.345(a)(3) 
of the October, 1988 proposed rule. 
Instead, the Department would provide 
that reasonable progress means that a 
PHA meets at least a “C” level of 
performance under each of the PHMAP 
indicators/standards under 24 CFR part 
901, or that it is making reasonable 
progress toward meeting at least a “C” 
level of performance under each of the 
PHMAP indicators/standards, based 
upon its progress in meeting targets 
established under its MOA or 
improvement plan under PHMAP. 

With respect to the Indian housing 
program, the operative performance 
standards for assessing an IHA’s 
administrative capability remain in 
effect under § 905.135 and the ACA. 
HUD would provide that reasonable 
progress means that an IHA has 
satisfied, or has made reasonable 
progress toward satisfying, the terms of 
its management improvement plan. 

A PHA objected to HUD'’s standard 
for evaluating whether a PHA “* * * 
has satisfied, or has made reasonable 
progress towards satisfying” the 
performance standards contained in 
§ 968.345(a)(3) of the proposed rule. 
HUD had indicated in the proposed rule 
that its “reasonable progress” 
determination would take into account 
what is reasonable to expect a PHA to 
achieve, “based on the experience of 
PHAs in similar circumstances, as 
determined by HUD.” The commenter 
asserted that this standard might not 
always be appropriate, as when 
comparative or similar circumstances do 
not exist. The Department has decided 
to entirely remove this portion of the 
“reasonable progress” determination, on 
the basis that it is not administratively 
feasible for HUD to implement this 
provision. 


(iii) Corrective Action 


A couple of commenters disputed 
HUD's statement in the proposed rule 
that the Department has inherent 
authority to reallocate a PHA’s grant 
funds because of its express authority to 
take corrective actions against PHAs 
under section 14(e)(4)(D) of the Act. 
These commenters also asked how HUD 
would deal with emergency needs if a 
PHA’s formula allocation under the CGP 
program were withheld. 

A parallel issue raised by commenters 
is why HUD provides an opportunity for 
consultation or appeal by a PHA when 
its funds are to be reallocated, but 
denies such an opportunity when 
funding is to be conditioned. They urged 
HUD to provide notice and an 
opportunity for an informal conference 
both prior to the imposition of 
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conditions or the cutoff of funding. In 
addition, they asked that PHAs be 
provided with a written determination 
after the hearing which sets out the 
basis for HUD's actions, as well as its 
reasons for rejecting any proposals 
made by the housing authority. 

Although the Department believes 
that many of the issues raised by these 
commenters address valid concerns, it 
continues to interpret section 14(e)(4)(D) 
as inherently authorizing HUD to 
reallocate some or all of the PHA’s grant 
funds whenever: 

(1) HUD has required the PHA to take 
corrective action and the PHA has failed 
to correct the deficiency in a reasonable 
time; or 

(2) HUD has withheld a PHA’s grant 
for a prescribed period of time. 

As indicated in the proposed rule, 
HUD's interpretation is premised on the 
fact that section 14’s express authority 
to withhold a PHA’s grant allocation 
inherently authorizes HUD to take steps 
to subsequently reallocate those funds, 
and thereby make the statutorily- 
authorized withholding provision a 
viable sanction. The Department has, 
however, clarified in this proposed rule 
that even if a PHA has its funding 
withheld under § 968.345, it may still 
obtain funds to address its emergency 
modernization needs. 

Finally, the Department agrees that 
PHAs should be provided with notice 
and an opportunity for consultation 
whenever HUD decides to condition, 
withhold, recapture for good cause, or 
reallocate grant funds, and has made the 
necessary modifications to this 
proposed rule. 


IX. Findings and Certifications 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50 that 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying during regular 
business hours (7:30 a.m. to 5 p.m. 
weekdays) in the Office of the Rules 
Docket Clerk, room 10272, 451 Seventh 
Street, SW., Washington, DC 20410. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of Executive Order 12291 on Federal 
Regulations issued by the President on 
February 17, 1961. Analysis of the rule 
indicates that it does not: 

(1) Have an annual effect on the 
economy of $100 million or more; 

(2) Cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State or local 
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government agencies, or geographic 
regions; or 

(3) Have a significant adverse effect 
on competition, employment, 
investment, productivity, or innovation 
or on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The rule was not listed under the 
Office of Public and Indian Housing in 
the Department's Semiannual 
Regulatory Agenda published on 
October 29, 1990 (55 FR 44530, 44536), 
under Executive Order 12291 and the 
Regulatory Flexibility Act. 

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities. The 
rule establishes a new Comprehensive 
Grant program under which larger PHAs 
receive modernization assistance from 
HUD on a formula basis. HUD does not 
anticipate a significant economic impact 


The first two years of the 
document provides 


on small entities since PHAs will 
continue to carry out their 
modernization activities by entering into 
contracts for the work as they now do. 
On February 26, 1990, the Department 
published an interim final rule (24 CFR 
part 87) advising recipients and 
subrecipients of Federal contracts, 
grants, cooperative agreements and 
loans of a new prohibition recently 
mandated by Congress. Section 319 of 
the Department of the Interior 
Appropriations Act (Pub. L. 101-121, 
approved October 23, 1989) generally 
prohibits recipients of Federal contracts, 
grants, and loans from using 
appropriated funds for lobbying the 
Executive or Legislative branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. The 
interim final rule generally prohibits the 
awarding of contracts, grants, 
cooperative agreements, or loans unless 
the recipient has made an acceptable 
certification regarding lobbying. In 
addition, the recipient must also file a 


SUMMARY OF BURDEN HOURS 
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disclosure if it has made or has agreed 
to make any payment with 
nonappropriated funds that would be 
prohibited, if paid with appropriated 
funds. 

The certification and disclosure 
requirements apply to all grants in 
excess of $100,000. All potential 
grantees are required to submit the 
certification, and to make the required 
disclosure if the grant amount exceeds 
$100,000. Potential grantees should refer 
to 24 CFR part 87 for the language for 
the certification and disclosure. The law 
provides substantial monetary penalties 
for failure to file the required 
certification or disclosure. 

The information collection 
requirements for the proposed 
Comprehensive Grants program have 
been submitted to OMB for review 
under section 3504(h) of the Paperwork 
Reduction Act of 1980. Information on 
these requirements is provided as 
follows: 


No. of PHAs/IHAs Annual total burden 
Sa aren en a hours 


CIAP 


Comprehensive Grant Program will be an anomaly because PHAs/IHAs are 
the basic framework for the Program and will only be 


and this requires burden hours that will not be required after the initial submission. 
1120 hours have been allocated for the 407 PHAs/IHAs (all except 38 IHAs have Plans that will be adapted to current ts). 
developed 


2 200 hours have been allocated for the 447 PHAs/IHAs that have never 


who will adapt existing plans. 


Comp 


Comp 
Grant CIAP Grant 


407 
854 
854 


95,053 
59,439 
® 59,439 


71,792 
141,160 
351,760 


79, 6 
79.6 
79.6 


required to submit a Comprehensive Plan for approval. This 
submitted during the first year. PHAs/IHAs, te ssahed ts teneunbay tcktoas ae inte 


program requiremen 
Comprehensive Plans and will require more than the PHAs referenced above 


3 The total burden hours for both the CIAP and Pry — Program will be 111,199 (after the initial years requiring the submission of comprehensive plans) 


reflecting a decrease in total annual burden hours of 7 


COMPREHENSIVE GRANT BURDEN HOourRS 1ST YEAR 


Description of information collection 


Comprehensive plan, including action plan, local gov- 
ernment statement, civil rights statement, PHA reso- 
lution, and public hearing requirement. 

Annual statement of activities and expenditures, in- 
cluding resident and focal government consultation 


Performance and evaluation report, including resident 
consultation requirement. 


Total Annual Burden 


Section of 24 CFR affected 


968.320 


968.330 


968.335(b) 
968.335(c) 
968.335(d) 
968.340 


968.345(c)(1) 


48,840 


9,768 


2,035 
160 
814 

10,175 


500 
71,792 
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COMPREHENSIVE GRANT BURDEN HOURS 2ND YEAR 


permenant 968.320 


Number 
of 


respond- 
ents; 


141,160 


COMPREHENSIVE GRANT BURDEN Hours 3RD YEAR 


Annual statement of activities and expenditures, in- 968.330 
consultation 


cluding resident and local government 


requirements. 
Fund eee pike isiinsonbgnsdlie tal dcconrssBesescenlatensaneicdaeh 


.. 968.335(b) 
.. 968.335(c) 


968.335(d) 


Performance and evaluation report, including resident 968.340 


consultation requirement. 


Total Anmusal Burden ................:..ccccssssessseresesesnsssessereee 


This proposed rule has been 
developed in accordance with Executive 
Order 12612, Federalism, and 
determined by the General Counsel not 
to have substantial, direct effects on 
PHAs. The Comprehensive Grant 
program simply provides an alternative 
means of funding PHAs, based on the 
allocation method contained in section 
509 of the NAHA. PHAs no longer have 
to compete for funding, and are given 
greater discretion in carrying out their 
modernization activities. Thenew 
program is consistent with federalism 
principles since it reduces unnecessary 
burdens on PHAs. While it is a “new” 
program, it is primarily a change only in 
the way that HUD funds PHA 
modernization activities, and not as to 
the modernization activities. 

In addition, since the changes in this 
proposed rule primarily relate to the 
allocation system for providing 
modernization assistance, and 
participation by PHAs is discretionary, 
the rule lacks the direct and substantial 
effects on PHAs required for a policy 
with federalism implications under the 
Order. 


968.345(c)(1) 


This rule has been developed in 
accordance with Executive Order 12606, 
the Family. The rule does not have the 
potential for significant impact on family 


formation, maintenance, or general well- 


being, since its effect is limited to 
providing funding for large PHAs on a 
formula grant basis. Families are not 
affected since PHAs will continue to 
carry out modernization activities at 
public housing projects. 

The Catalog of Domestic Assistance 
numbers for the programs affected by 
this rule are 14.146, 14.147, 14.850, 14.851, 
14.852, and 15.141. 


List of Subjects 
24 CFR Part 905 


Aged, Grant programs—housing and 
community development, Grant 
programs—Indians, Handicapped, 
Homeownership, Indians, Low and 
moderate income housing, Public 
housing, Reporting and recordkeeping 
requirements. 


24 CFR Part 968 


Grant programs—housing and 
community development, Indians, Loan 


Number 
of 
respond- 
ents 


programs—housing and community 
development, Public housing, Reporting 
and recordkeeping requirements. 

For the reasons set forth in the 
preamble, parts 905 and 968 of title 24 of 
the Code of Federal Regulations would 
beamended as foliows: 


1. The authority citation for 24 CFR 
part 905 would continue to read as 
follows: 


Authority: Secs. 201, 202, 203, 205, United 
States Housing Act of 1937, as added by the 
Indian Housing Act of 1988 (Pub. L. 100-358) 
(42 U.S.C. 1437aa, 1437bb, 1437cc, 1437ee); 
sec. 7(b), Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450e(b)}; 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


2. Section 905.102 would be amended 
by adding new definitions in 
alphabetical order; by revising certain 
existing definitions; by amending the 
definition of “nonroutine maintenance” 
by revising the first sentence of 
paragraph (b); and by amending the 
definition of “special purpose 
modernization” by removing the word 
“and” at the end of paragraph (d), by 
replacing the period at the end of 
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paragraph (e) with the words “;and”, 
and by adding a new paragraph (f), to 
read as follows: 


§ 905.102 Definitions. 


* * * * * 


Action plan. A plan of the actions to 
be funded by an IHA over a period of 
five years (including an IHA’s proposed 
allocation of its modernization funds to 
a reserve established under 
§ 905.666(a)(3)) to make the necessary 
physical and management 
improvements identified in the IHA’s 
comprehensive plan. The action plan is 
updated annually to reflect a rolling 
five-year base. See the Comprehensive 
Grant program under subpart I of this 
part. 


*. * * * 


Annual statement. A statement 
submitted annually by an IHA to HUD 
of the activities and related costs it 
expects to fund with the annual grant, 
and with any other modernization funds 
available to the IHA. See the 
Comprehensive Grant program under 
subpart I of this part. 

Comprehensive plan. A plan prepared 
by an IHA, and approved by HUD, 
under the Comprehensive Grant 
Program setting forth all of the physical 
and management improvement needs of 
the IHA's housing projects, and the 
management improvement needs of the 
IHA and its high need projects, and 
which includes the IHA’s action plan, 
cost estimates, cost certification, and 
required local government and IHA 
certifications. The comprehensive plan 
may be revised, as necessary (but at 
least once every five years). See subpart 
I of this part. 


* * * * 


Emergency work. Physical work items 
of an emergency nature, posing an 
immediate threat to resident life, health 
or safety. Under the Comprehensive 
Grant program, management 
improvements are not eligible as 
emergency work and, therefore, must be 
covered by the comprehensive plan 
{including the action plan), before the 
PHA may carry them out. See subpart I 
of this part. 


* * * * * 


High need project. A project with 
either: 

(a) High vacancy rates (i.e., 15 percent 
or more vacant units, excluding units 
which have been approved by HUD for 
demolition or disposition, or which are 
in a funded, on-schedule modernization 
program); or 

(b) High cost (modernization hard 
costs exceed 25 percent of Total 
Development Cost for-non-elevator 


projects, or 28 percent for elevator 
projects). 

IHA-wide resident group. A group of 
residents required to be consulted 
during the development of a 
comprehensive plan, amendment to the 
comprehensive plan, or annual 
statement, under the Comprehensive 
Grant program under subpart I of this 
part. The group should consist, to the 
extent possible, of the members of the 
board of the area-wide resident council 
or resident management corporation, 
and at least one resident from each 
project covered by the IHA's 
comprehensive plan, who shall be 
elected by the residents of the project. 

Management capability. Management 
capability will be deemed to be 
adequate unless, in accordance with 
§ 905.135, HUD has determined that 
management practices do not comply 
with prescribed requirements. Among 
the IHA practices considered for this 
determination are the management, 
financial, and accounting controls; 
resident programs and services; resident 
and project security; resident selection 
and eviction; occupancy; and 
maintenance. 


* * * * * 


Modernization capability. An THA 
has adequate modernization capability 
if the IHA: 

(a) Obligates approved modernization 
funds in accordance with its approved 
implementation schedule, except in 
circumstances beyond the IHA's control; 

(b) Adequately inspects its 
modernization projects to ensure that 
the physical work is being carried out in 
accordance with the HUD-approved 
budget (if appropriate), and plans and 
specifications, and that any HUD 
monitoring findings relating to the 
quality of the physical work have been, 
or are being, resolved; and 

(c) Has an acceptable procurement 
policy in accordance with 24 CFR 85.36, 
and is administering its modernization 
contracts in accordance with that policy. 

Modernization funds. Funds derived 
from an allocation of budget authority 
for the purpose of funding physical and 
management improvements. 

Modernization program. An IHA's 
program for carrying out modernization, 
as set forth in the approved application 
for modernization funds, or the 
approved comprehensive plan. See 
subpart I of this part. 

Modernization project. The 
improvement of one or more existing 
Indian housing projects, under a new 
project number designated for 
modernization under the Comprehensive 
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Improvement Assistance Program 
(CIAP), or as set forth in the annual 
statement under a new grant number 
designated for the FFY under the 
Comprehensive Grant program. The 
term “project” or “public housing 
project” means a development project 
with a unique project number. See 
subpart I of this part. 


Modernization strategy. An IHA's 
overall planning objectives and 
implementation schedule for 
modernizing its Indian housing projects 
under the Comprehensive Grant 
program. The modernization strategy 
encompasses the following components 
of an IHA’s comprehensive plan: 


(a) An Executive Summary 
(§ 905.672(c)(1)); 


(b) The physical and management 
needs assessments, and related 
requirements under the comprehensive 
plan (§ 905.672 (c)(2), (c)(3), (c)(4), (c)(6). 
(c)(7) and (c)(8)); 

(c) The five-year action plan 
(§ 905.672(c)(5)); and 


(d) The annual statement (§ 905.678). 


* . * * * 


Nonroutine maintenance. * * * 

(b) For purposes of the CIAP and 
Comprehensive Grant Modernization 
Programs under subpart I of this part 
and the applicability of wage rates, 
nonroutine maintenance refers to work 
items that ordinarily would be 
performed on a regular basis in the 
course of upkeep of a property, but have 
become substantial in scope because 
they have been put off, and that involve 
expenditures that would otherwise 
materially distort the level trend of 
maintenance expenses. * * * 


* * * + * 


Reasonable cost. The hard cost 
(excluding the cost of management 
improvements, administration, 
architectural and engineering fees, and 
other soft costs) of rehabilitating a 
project which does not exceed 62.5 
percent (for a nonelevator structure) or 
69 percent (for an elevator structure) of 
the total cost guidelines limit for a new 
project with the same structure type and 
number and size of units in the market 
area. 


* * * * * 


Special purpose modernization. * * * 


3. The table of contents for 24 CFR 


part 905, subpart I, would be revised, to 
read as follows: 





905.600 Purpose and applicability. 

905.601 Allocation of funds under section 
14. 

905.603 Modernization and energy 
conservation standards. 


Comprehensive Improvement Assistance 
Program (For IlHAs That Own or Operate 
Fewer Than 500 Indian Housing units) 
(Fewer Than 250 Units Beginning In FFY 
1993) 


905.609 6 

905.615, Eligible costs. 

905.618 Procedures for obtaining approval of 
a modernization program. 

905.621 Modernization project. 

905.624 Tenant participation. 

905.627 Homebuyer participation. 

905.630 Special requirements for 
homeownership projects. 

905.633 Special requirements for section 23 
leased housing bond-financed projects. 

905.636. Additional limitations for special 
purpose modernization. 

905.639 Contracting requirements. 

905.642 Fund requisitions. 

905.645 Progress reporting. 

905.648 Budget revisions. 

905.651 On-site inspections. 

905.654 Fiscal closeout of a modernization 


program. 


Comprehensive Grant Program (For IHAs 
That Own or Operate 500 or More indian 


Housing Units) (250 or More Units 

Beginning in FFY 1993) 

905.660 Purpose. 

905.666 Eligible costs. 

905.667 Reserve for disasters and 
emergencies (non-formuta). 

905.669 Allocation of assistance (formula). 

905.670 Modernization strategy. 

905.672 Comprehensive plans (including 
action plan). 

905.675 HUD review and approval of 
comprehensive plan (including action 
plan). 

905.678 Annual statement of activities and 
expenditures. 

905.681 Conduct of modernization activities. 

905.684 LAH performance and evaluation 
report. 

905.687 HUD review and IHA performance. 


4. In 24 CFR part 905, subpart I, the 
existing section numbers would be 
redesignated as set forth in the 
following table: 


5. 24 CFR part 905, subpart Ff, would be 
amended by revising the title of subpart 
I; by adding a new undesignated 
centerheading directly below the title; 
by revising newly designated § 905.600; 
and' by adding new § 905.601, to read as 
follows: 


Subpart I—Modernization 
General Provisions 


§ 905.600 Purpose and applicability. 

(a) Purpose. Section 14 of the United 
States Housing Act of 1937 established 
the Indian Housing Modernization 
program, authorizing HUD to provide 
financial assistance to Indian Housing 
Authorities (IHAs) to improve the 
physical condition and upgrade the 
management and operation of existing 
Indian housing projects to assure that 
such projects continue to be available to 
serve lower income families. These 
physical and management 
improvements are authorized under 
sections 5(c) and 14(b)(2) of the Act, 
pursuant to the funding method 
prescribed under section 14{k} of the 
Act. This subpart prescribes the 
requirements and procedures for the 
Indian Housing Modernization program. 

(b} Applicability. (1} The undesignated 
heading entitled, General Provisions, 
applies to all modernization under this 
subpart. The undesignated heading 
entitled, Comprehensive Improvement 
Assistance Program (CIAP program), 
sets forth the requirements and 
procedures for the CIAP program for 
IHAs that own or operate fewer than 
500 Indian housing units (fewer than 250 
units beginning in FFY 1993). The 
undesignated heading entitled, 
Comprehensive Grant program, sets 
forth the requirements and procedures 
for the Comprehensive Grant program 
for IHAs that own or operate 500 or 
more Indian housing units (250 or more 
units beginning in FFY 1993). For 
purposes of the 500 or more unit 
threshold for participation in the 
Comprehensive Grant program (250 or 
more units beginning in FFY 1993), and 
for the formula allocation under 
§ 905.601, an existing rental and section 
23 bond-financed housing unit under the 
ACC shall count as one unit; a unit 
under the Turnkey HI program shalt 
count as one-fourth of a unit; and a unit 
under the Mutual Help program shall 
count as three-quarters of a unit. An 
IHA that has already qualified to 


participate in the CGP program because 
it owns or operates 500 or more units 
(250 or more units beginning in FFY 
1993), may elect to continue to 
participate in the CGP program so long 
as it owns or operates at least 400 units 
(at least 200 units beginning in FFY 
1993). 

(2) This subpart applies to IHA-owned 
low income Indian housing projects, and 
to section 23 Leased Housing Bond- 
Financed projects, for which IHAs 
request assistance under the CIAP or 
CGP programs. This subpart also applies 
to the implementation and 
modernization programs which were 
approved before FFY 1992. This subpart 
does not apply to projects under the 
Section 23 Leased Housing Non-Bond 
Financed program, the section 10(c) 
Leased program, or the section 23 or 
Section 8 Housing Assistance Payments 
programs. 

(c) Transition. Any amount that HUD 
has obligated to an IHA under the CIAP 
program must be used for the purposes 
for which the funding was provided, or 
for purposes consistent with an 
approved action plan submitted by the 
IHA under the Comprehensive Grant 
program. 

(d) See subpart A of this part for 
applicable requirements, other than the 
Act, that apply to modernization under 
this subpart. 


§ 905.601 Allocation of funds under 
section 14. 


(a} General. This section describes the 
process for allocating modernization 
funds to the aggregate of PHAs and 
IHAs participating in the CIAP program 
(i.e., agencies that own or operate fewer 
than.500 units, or fewer than 250 units 
beginning in FFY 1993), and to 
individual PHAs and IHAs participating 
in the Comprehensive Grant program 
{i.e., agencies that own or operate 500 or 
more units, or 250 or more units 
beginning in FFY¥ 1993). The program 
requirements governing PHA 
participation in the CIAP and CGP 
programs are contained in 24 CFR part 
968. 

(b) Set-aside for disasters and 
emergencies for CGP agencies. For each 
FFY, HUD shall reserve from amounts 
approved in appropriations acts for 
grants under this part, $75 million 
(which shall include unused amounts 
reserved during previous FFYs), which 
shall be made available to IHAs under 
the Comprehensive Grant program and 
to PHAs under 24 CFR part 968 (subpart 
C), for modernization needs resulting 
from natural and other disasters, and 
from emergencies. HUD shall replenish 
this reserve at the beginning of each FFY 
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so that it always begins with a $75 
million balance. Any unused funds from 
previous years will remain in the 
reserve until allocated. The 
requirements governing the reserve for 
disasters and emergencies, and the 
procedures by which an IHA may 
request such funds, are set forth in 

§ 905.667. 

(c) Set-aside for credits for mod 
troubled PHAs under 24 CFR part 968, 
subpart C—{1) General. After deducting 
amounts for the reserve for natural and 
other disasters and for emergencies 
under paragraph (b) of this section, HUD 
shall set aside no more than five percent 
of the remaining amount for the purpose 
of providing credits to PHAs under 24 
CFR part 968 (subpart C) that are 
included on the initial designation of 
mod troubled agencies under the Public 
Housing Management Assessment 
program (“PHMAP”) at 24 CFR part 901. 
The purpose of this set-aside is to 
compensate such PHAs for amounts 
previously withheld by HUD because of 
their designation as a mod troubled 
agency. 

(2) Nonapplicability to IHAs. Since 
the PHMAP indicators/standards under 
24 CFR part 901 do not apply to IHAs, 
these agencies cannot be deemed “mod 
troubled” for purposes of the 
modernization program under this 
subpart. Hence, IHAs are not subject to 
any reduction in funding under section 
14(k)(5)(a) of the Act, nor do they 
participate in the set-aside of credits 
established under paragraph (c)(1) of 
this section. 

(d) Formula allocation based on 
relative needs. After determining the 
amounts to be reserved under 
paragraphs (b) and {c) of this section, 
HUD shail allocate the amount 
remaining pursuant to the formula set 
forth in paragraphs (e) and (f) of this 
section, which is designed to measure 
the relative backlog and accrued needs 
of IHAs and PHAs. 

(e) Allocation for backlog needs. HUD 
shall allocate half of the formula amount 
determined under paragraph (d) of this 
section based on the relative backlog 
needs of IHAs and PHAs {after 
deducting 60 percent of the 
modernization funds made available 
from FFY 1984 to 1991, and 60 percent of 
the funds made available for the Major 
Reconstruction of Obsolete Projects 
(MROP), to. the PHA or THA with 500 or 
more units; or 60 percent of the 
modernization funds made available 
from FFY 1984 to 1992, and 60 percent of 
the MROP funds made available for the 
IHA or PHA with 250 to.499 units, 
subject te a maximum 50 percent 
deduction of an IHA’s or PHA’s total 
need for backlog funding), as follows: 


(1) Statistically reliable data. Where 
HUD determines that the data 
concerning the categories of backlog - 
need identified under paragraph (e)(3) of 
this section are statistically reliable for 
individual [HAs and PHAs with 500 or 
more units (250 or more units beginning 
in FFY 1993), or the aggregate of IHAs 
and PHAs with fewer than 500 units 
(fewer than 250 units beginning in FFY 
1993) not participating in the formula 
funding portion of the modernization 
program, it will base its allocation on 
direct estimates of the statutory 
categories of backlog need, based on the 
most recently available, statistically 
reliable data. 

(2) Statistically reliable data are 
unavailable. Where HUD determines 
that statistically reliable data 
concerning the categories of backlog 
need identified under paragraph (e)}(3) of 
this section are not available for 
individual IHAs and PHAs with 500 or 
more units (250 or more units beginning 
in FFY 1993), it will base its allocation of 
funds under this section on estimates of 
the categories of backlog need using: 

(i) The most recently available data 
on the categories of backlog need under 
paragraph (e)(3) of this section; 

{ii) Objectively measurable data 
concerning the folowing IHA or PHA, 
community and project characteristics: 

(A) The average number of bedrooms 
in the units in a project. (Weighted at 
2858.7). 

(B) The proportion of units in a project 
available for occupancy by very large 
families. (Weighted at 7295.7). 

(C) The extent to which units for 
families are in high-rise elevator 
projects. (Weighted at 5555.8). 

(D) The age of the projects. (Weighted 
at 208.5). 

(E) In the case of a large agency, the 
number of units with 2 or more 
bedrooms. (Weighted at .433). 

(F) The cost of rehabilitating property 
in the area. (Weighted at 27544.3}. 

(G) For family projects, the extent of 
population decline in the unit of general 
local government determined on the 
basis of the 1970 and 1980 censuses. 
(Weighted at 759.5); and 

(iii) An equation constant of 1412.9. 

(3) Categories of backlog need. The 
most recently available data to be used 
under either paragraph (e) (1) or {2) of 
this section must pertain to the 
following categories of backlog need: 

(i) Backlog of needed repairs and 
replacements of existing physical 
systems in public housing projects; 

(ii) Items that must be added to 
projects to meet HUD’s modernization 
standards under § 905.603, and State 
and local codes; and 
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(iii) Items that are necessary or highly 
desirable for the long-term viability of a 
project, in accordance with HUD 
guidelines. 

(f) Allocation for accrual needs, HUD 
shall allocate the other half remaining 
under the formula allocation under 
paragraph (d) of this section based upon 
the relative accrued needs of IHAs and 
PHAs, determined as follows: 

(1) Statistically reliable data. Where 
HUD determines that statistically 
reliable data are available concerning 
the categories of need identified under 
paragraph (f}(3) of this section for 
individual IHAs and PHAs with 500 or 
more units (250 or more units beginning 
in FFY 1993), and for the aggregate of 
THAs and PHAs with fewer than 500 
units (fewer than 250 units beginning in 
FFY 1993}, it shall base its allocation of 
assistance under this section on the 
needs that are estimated to have 
accrued since the date of the last 
objective measurement of backlog needs 
under paragraph (e)(1) of this section; or 

(2) Statistically reliable data is 
unavailable. Where HUD determines 
that statistically reliable data 
concerning the categories of need 
identified under paragraph (f}(3) of this 
section are not available for individual 
IHAs and PHAs with 500 or more units 
(250 or more units beginning in FFY 
1993), it shall base its allocation of 
assistance under this section on 
estimates of accrued need using: 

(i) The most recently available data 
on the categories of backlog need under 
paragraph (f)(3) of this section; 

{ii} Objectively measurable data 


- concerning the following IHA or PHA, 


community, and project characteristics: 

(A) The average number of bedrooms 
in the units in a project. (Weighted at 
100.1). 

(B) The proportion of units in a project 
available for occupancy by very large 
families. (Weighted at 356.7). 

(C) The age of the projects. Weighted 
at 10.4, 

(D) The extent to which the buildings 
in projects of an agency average fewer 
than 5 units. (Weighted at 87.1.) 

(E) The cost of rehabilitating property 
in the area. (Weighted at 679.1). 

(F) The total number of units of each 
THA or PHA that owns or operates 500 
or more units (250 or more units 
beginning in FFY 1993). (Weighted at 
.0144); and 

(iii) An equation constant of 602.1. 

(3) Categories of need. The data to be 
provided under either paragraph (jj (1) 
or (2) of this section must pertain to the 
following categories of need: 
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(i) Backlog of needed repairs and 
replacements of existing physical 
system in public housing projects; and 

(ii) Items that must be added to 
projects to meet HUD'’s modernization 
standards under § 905.603, and State 
and local codes. 

(g) Allocation for CIAP program. The 
formula amount determined under 
paragraphs (e) and (f) of this section for 
IHAs and PHAs with fewer than 500 
units (fewer than 250 units beginning in 
FFY 1993) shall be allocated to IHAs in 
accotdance with the requirements of the 
undesignated heading under this subpart 
entitled, “Comprehensive Improvement 
Assistance Program,” and to PHAs in 
accordance with the requirements of 24 
CFR part 968 (subpart B). 

(h) Allocation for Comprehensive 
Grant program. The formula amount 
determined under paragraphs (e) and (f) 
of this section for IHAs with 500 or more 
units (250 or more units beginning in 
FFY 1993) shall be allocated in 
accordance with the requirements of the 
undesignated heading under this subpart 
entitled, “Comprehensive Grant 
Program,” and for PHAs in accordance 
with the requirements of 24 CFR part 968 
(subpart C). An IHA that is ree to 
receive a grant under the 
Comprehensive Grant program may 
appeal the amount of its formula 
allocation under this section in 
accordance with the requirements set 
forth in § 905.669(b)(2). An IHA which is 
eligible to receive modernization funds 
under the Comprehensive Grant 
program because it owns or operates 500 
or more units (250 or more units 
beginning in FFY 1993), is disqualified 
from receiving assistance under the 
CIAP program under this part. 

(i) Use of formula allocation. Any 
anounts allocated to an IHA under 
paragraphs (e) and (f) of this section 
may be used for any eligible activity 
under this subpart, notwithstanding that 
the allocation amount is determined by 
allocating half based on the relative 
backlog needs and half based on the 
relative accrued needs of IHAs and 
PHAs. 

(j) Calculation of number of units. For 
purposes of determining under this 
section the number of units owned or 
operated by a PHA or IHA, and the 
relative modernization needs of IHAs 
and PHAs, HUD shall count as one unit 
each existing rental and section 23 
Bond-Financed unit under the ACC, 
except that it shall count as one-fourth 
of a unit each existing unit under the 
Turnkey III programs, and as three- 
quarters of a unit each existing unit 
under the Mutual Help program, to take 
into account the responsibility of 


families for the costs of certain’ 
maintenance and repair. 

(k) Demolition or disposition of units. 
Where an existing unit under an ACC is 
demolished or disposed of, HUD shall 
not adjust the amount the IHA or PHA 
receives under the formula, unless more 
than one percent of the units are 
affected on a cumulative basis. Where 
more than one percent of the existing 
units are demolished or disposed of, 
HUD shall reduce the formula amount 
for the IHA or PHA over a 3-year period 
to reflect removal of the units from the 
ACC. In implementing this provision, 
HUD shall compare the units eligible for 
funding in the initial year under formula 
funding with the number of units eligible 
for funding for formula funding purposes 
for the current year. If the change is less 
than one percent, the IHA or PHA will 
be funded as though no change had 
occurred. If the change is greater than 
one percent, the number of units on 
which formula funding is based will be 
the number of units reported as eligible 
for funding for the current program, plus 
two thirds of the difference between the 
initial year and the current year in the 
first year, plus one third of the 
difference in the second year, and at the 
level of the current year in the third 
year. Once an IHA’s or PHA’s unit count 
has been fully reduced to reflect the new 
number of units under the ACC, this 
new number of units will serve as the 
base for purposes of calculating whether 
there has been a one percent reduction 
in units on a cumulative basis. A 
reduction in formula funding, based 
upon additional reductions to the 
number of an IHA’s or PHA’s units, will 
also be phased in over a three-year 
period, as described above. Where an 
IHA’s or PHA's units are reduced in two 
or more consecutive years, the actual 
unit count for the second or subsequent 
year shall be used as the basis for 
determining whether the one percent 
reduction is reached, and for purposes 
of calculating the phase-down of funds. 
Units which are added to an IHA’s or 
PHA's inventory after the initial year of 
the CGP program shall be disregarded 
for purposes of calculating any 
reduction in an IHA’s or PHA’s funding 
caused by a loss of units through 
demolition or disposition. 

6. Newly redesignated § 905.603 would 
be amended by revising paragraphs (a) 
and (b), to read as follows: 


§ 905.603 Modernization and energy 
conservation standards. 

(a) All improvements funded under 
this subpart, which may include 
alterations, betterments, additions, 
replacements or non-routine 
maintenance, shall meet the HUD 
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modernization standards, described in 
paragraph (b) of this section and 
established to provide decent, safe, and 
sanitary living conditions in IHA-owned 
and IHA-operated housing. All 
improvements funded under this part 
shall meet the HUD-energy conservation 
standards for cost-effective energy 
conservation measures in such projects, 
described in paragraphs (c) and (d) of 
this section. 

(b) The modernization standards are 
comprised of both mandatory and 
project-specific standards. The ‘ 
mandatory standards are intended to 
provide decent, safe, and sanitary living 
conditions in Indian housing, including 
corrections of violations of basic health 
and safety codes, and to address all 
deficiencies, including those related to 
deferred maintenance. The project- 
specific standards permit a PHA to 
undertake improvements that are 
necessary or highly desirable for the 
long-term physical and social viability 
of a project, which includes site and 
building security. The modernization 
standards are contained in HUD 
Handbook 7485.2, as revised, Public and 
Indian Housing Modernization 
Standards, and in other documents 
cited in the Handbook. 


* * * * + 


6. 24 CFR part 905, subpart I, would be 
amended by adding a new undesignated 
center heading directly after § 905.603; 
and by adding a new § 905.609, to read 
as follows: 


Comprehensive Improvement 
Assistance Program (For IHAs that Own 
or Operate Fewer than 500 Indian 
Housing Units) (Fewer than 250 Units 
Beginning in FFY 1993) 


§905.609 Purpose. 


The purpose of the undesignated 
heading entitled, Comprehensive 
Improvement Assistance Program, is to 
set forth the policies and procedures for 
the CLAP program under which IHAs 
that own or operate fewer than a total of 
500 units of Indian housing (fewer than 
250 units beginning in FFY 1993) may 
receive financial assistance for the 
modernization of Indian housing 
projects, including comprehensive, 
emergency, homeownership, and special 
purpose modernization. 

7. Newly designated § 905.615 would 
be amended by revising the first 
sentence of paragraph (a); by revising 
the introductory text of paragraph (b)(1); 
by adding a new paragraph (b)(3), and 


Copies may be obtained by writing to the office 
of Public and Indian Housing, 451 7th Street, SW., 
room 4122, Washington, DC 20410, 
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by revising paragraph (f), to read as 
follows: 


§ 905.615 Eligible Costs. 

(a) Physical improvements. Physical 
improvements eligible for modernization 
funding include alterations, betterments, 
additions, replacements, and non- 
routine maintenance that are necessary 
to meet the modernization and energy 
conservation standards prescribed in 
§ 905.603.* * * 

(b) Management improvement costs— 
(1) Eligibility. Management 
improvements that are project-specific 
or IHA-wide in nature are eligible costs 
only under special purpose management 
modernization under paragraph {b){3) of 
this section, or under comprehensive 
modernization, subject to ali of the 
following conditions: 


(3) Special purpose management 
modernization. Special purpose 
management improvements are eligible 
modernization costs under the category 
of special purpose modernization, if they 
address needs which are not otherwise 
eligible for assistance under paragraph 
(b)(1) of this section. 


* . * * * 


(f} Homeownership projects—{1) 
General. For homeownership projects 
only, eligible physical improvements are 
limited to work items that are not the 
responsibility of the homebuyer families, 
and that are related to health and 
safety, correction of development 
deficiencies, physical accessibility, and 
cost-effective energy conservation 
measures, and lead-based paint testing 
and abatement. Nonroutine 
maintenance or replacements, additions, 
items that are the responsibility of the 
homebuyer families, and management 
improvements are not eligible 
modernization costs for homeownership 
projects. 

(2) Exception for Mutual Help units. 
Notwithstanding the requirements of 
paragraph (f)(1) of this section, an IHA 
may use no more than a single CIAP 
grant under this subpart for purposes of 
comprehensively modernizing a Mutual 
Help unit which is at least 10 years old, 

- and which the IHA has identified in its 
CPM. Mutual Help homebuyers who 
agree to have their units 
comprehensively modernized under this 
paragraph must agree to have their 
homebuyer agreements amended to 
reflect the cost of the comprehensive 
modernization, in accordance with the 
provisions of § 905.630 (special 
requirements for homeownership 
projects.) The revision to the homebuyer 
agreement must reflect the difference 
between the cost for which the 


homebuyer would not have been 
charged under the definition of 
“homeownership modernization” at 

§ 905.102, and the cost of the 
comprehensive modernization actually 
undertaken: 

(3) Exception for vacant and non- 
homebuyer-occupied Turnkey IH units. 
Notwithstanding the requirements of 
paragraph (f}{1) of this section, an IHA 
may use no more than a single CIAP 
grant under this subpart for purposes of 
comprehensively modernizing a vacant 
and non-homebuyer-occupied Turnkey 
Il unit. An THA that intends to use 
funds under this paragraph must identify 
in its CPM the specific units proposed 
for comprehensive modernization and 
subsequent sale, including the name/ 
number of the projects in which the 
units are located. In addition, the IHA 
must demonstrate in its CPM that: The 
proposed modernization under this 
paragraph would result in bringing the 
identified units into full compliance with 
the homeownership objectives under the 
Turnkey HI program {see Subpart G of 
this part); and the IHA has homebuyers 
who are both eligible for 
homeownership, in accordance with the 
requirements of 24 CFR part 905, and 
who have demonstrated their intent to 
be placed into each of the Turnkey II 
units proposed to be comprehensively 
modernized. Before an IHA can draw 
down funds for the comprehensive 
modernization of a unit under this 
paragraph, it must first deplete any 
tenant equity account, or Non-Routine 
Maintenance Reserve ) 
pertaining to the unit (although the IHA 
may retain in the NRMR sufficient funds 
to carry out future work items not 
covered by the comprehensive 
modernization of the unit). Any increase 
in the value of a unit caused by its 
comprehensive modernization under this 
paragraph shall be reflected in the 
purchase price for subsequent 
homebuyers, as a result of its appraised 
fair market value. 


* * * * * 


§ 905.618 [Amended] 


8. Newly designated § 905.618 would 
be amended by removing paragraph 
(e)(3), and by redesignating the existing 
paragraph (e)(4) as paragraph (e)(3). 

9. 24 CFR part 905, subpart I, would be 
amended by adding a new undesignated 
center heading to follow immediately 
after newly designated § 905.654, by 
adding new §$§ 905.660, 905.666, 905.667, 
905.669, 905.672, 905.675, 905.678, 905.681, 
905.684, and 905.687, and by revising 
§ 905.670, to read as follows: 


Indian Housing Units) (250 or More 
Units Beginning in FFY 1993) 
§905.660 Purpose. 

(a) Purpose. (1) The purpose of the 
Comprehensive Grant program under 
this subpart is: 

(i) To provide modernization 
assistance to IHAs that own or operate 
a total of 500 or more units of Indian 
housing (250 or more units beginning in 
FFY 1993) on a reliable and more 
predictable basis, to enable them to 
operate, upgrade, and 
rehabilitate Indian housing projects, to 
ensure their continued availability for 
low income families as decent, safe, and 
sanitary rental housing at affordable 
rents; 

(ii) To provide considerable discretion 
to IHAs to decide the specific 
improvements, the manner of their 
execution, and the timing of the 
expenditure of funds; 

(iii) To simplify significantly the 
program of Federal assistance for 
capital improvements in Indian housing 
projects; 

{iv) To provide increased 
opportunities and incentives for more 
efficient management of Indian housing 
projects; and 

(v) To give IHAs greater control in 
planning and expending funds for 
modernization, rehabilitation, 
maintenance, and improvement of 
Indian housing projects to benefit low 
income families. 

(2) The purpose of the sections under 
the undesignated heading entitled, 
Comprehensive Grant Program, is to set 
forth the policies and procedures for the 
Comprehensive Grant program under 
which IHAs that own or operate a total 
of 500 or more units of Indian housing 
(250 or more units beginning in FFY 
1993) receive financial assistance on a 
formula grant basis in accordance with 
§ 905.601 {e) and (f) for the 
modernization of 
projects. 

§ 905.666 Eligible costs. 

(a) Eligible costs. An IHA may use 
financial assistance received under the 
Comprehensive Grant program only: 

(1) To undertake activities described 
in its approved action plan under 
§ 905.672(c)}{5), and its annual statement 
under § 905.678, including the following: 

(i) Physica! improvements, including 
alterations, betterments, additions, 
replacement, and non-routine 
maintenance that are necessary to meet 
the modernization and energy 
conservation standards prescribed in 
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§ 905.603. These mandatory standards 
may be exceeded only when the IHA 
determines that it is necessary or highly 
desirable for the long-term physical and 
social viability of the individual project. 
If demolition is proposed, the IHA shall 
comply with 24 CFR part 905 (subpart 
M); 

(ii) Management improvements that 
are necessary to correct management 
deficiencies that have been identified by 
the IHA in its comprehensive plan; 

(iii) Relocation payments and other 
relocation assistance for permanent and 
temporary relocation, where such 
assistance is required :by § 905.117; 

(iv) Administrative costs necessary 
for the additional design and 
implementation of the physical and 
management improvements, as follows: 

(A) The salaries of nontechnical and 
technical IHA personnel assigned full- 
time or part-time to the modernization 
program are eligible modernization 
costs. Any direct charges for salaries 
shall be justified by the IHA, authorized 
by HUD, and reflected by an 
appropriate revision to the IHA's 
operating budget; and 

(B) IHA contributions to employee 
benefit plans on behalf of nontechnical 
and technical IHA personnel are eligible 
modernization costs in proportion to the 
amount of salary charged to the 
modernization program; 

(v) Lead-based paint testing costs, as 
described in subpart H of this part ?; 

(vi) Lead-based paint hazard 
abatement costs, as described in subpart 
H of this part *; and 

(vii) Use of management funds to 
assist a resident or resident 
management corporation, as defined in 
§ 905.355 of this chapter, to develop its 
management capabilities and carry out 
management improvements identified as 
IHA-wide or project-specific in nature, 
under the terms of a management 
contract between the IHA and the 
resident management corporation. (See 
§ 905.355 for information on the 
establishment and functions of resident 
management corporations.) Such 
funding ie subject to the limitation 
indicated in paragraph (c) of this 
section; 

(2) To carry out emergency work, 
whether or not the need is indicated in 
the IHA's comprehensive plan (including 
the action plan) or annual statement; 


® The Department expects shortly to publish a 
final rule implementing the lead-based paint - 
requirements for Indian Housing. These regulations 
will be codified at 24 CFR part 905, subpart H. 

3 See footnote 2 in paragraph {a)(1}{v) of this 


(3) To fund a reserve to carry out 
eligible activities in future years, 
provided the IHA can demonstrate that: 

(i) Modernization funds are not 
needed for existing needs, as identified 
by the IHA in its comprehensive plan; or 

(ii) A proposed work item requires 
more funds than the IHA would receive 
under its annual formula allocation; 

(4) To prepare a comprehenrisive plan, 
including an action pian, under 
§ 905.672, including reasonable costs 
necessary to assist residents in 
participating in the planning process in a 
meaningful way; an annual statement 
under § 905.678; and an annual 
performance and evaluation report 
under § 905.684; and 

(5) To carry out an audit, in 
accordance with 24 CFR part 44 and 
§ 905.120; 

(b) Homeownership projects—{1} 
General. For homeownership projects 
only, eligible physical improvements are 
limited to work items that are not the 
responsibility of the homebuyer families, 
and that are related to health and 
safety, correction of development 
deficiencies, physical accessibility, cost- 
effective energy conservation measures, 
and lead-based paint testing and 
abatement. Nonroutine maintenance or 
replacements, additions, items that are 
the responsibility of the homebuyer 
families, and management 
improvements are not eligible 
modernization costs for homeownership 
projects. 

(2) Exception for Mutual Help units. 
Notwithstanding the requirements of 
paragraph (b)(1) of this section, an IHA 
may use no more than a single CGP 
grant under this subpart for purposes of 
comprehensively modernizing a Mutual 
Help unit which is at least 10 years old, 
and which the IHA has identified in its 
comprehensive plan (including its action 
plan and aint stdtementl Mutual 
Help homebuyers who agree to have 
their units comprehensively modernized 
under this paragraph must agree to have 
their homebuyer agreements amended to 
reflect the cost of the comprehensive 
modernization, in accordance with the 
provisions of § 905.630 (special 
requirements for homeownership 
projects.) The revision to the homebuyer 
agreement must reflect the difference 


- between the cost for which the 


homebuyer would not have been 
charged under the definition of 
“homeownership modernization” at 

§ 905.102, and the cost of the 
comprehensive modernization actually 
undertaken. , 

(3) Exception for vacant and non- 
homebuyer-occupied Turnkey III units. 
Notwithstanding the requirements of 
paragraph (b)(1) of this section, an IHA 
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may use no more than a single CGP 
grant under this subpart for purposes of 
comprehensively modernizing a vacant 
and non-homebuyer-occupied Turnkey 
Ill unit. An IHA that intends to use 
funds under this paragraph must identify 
in its comprehensive plan (including its 
action plan and annual statement) the 
specific units proposed for 
modernization and subsequent sale, 
including the name/number of the 
projects in which the units are located. 
In addition, the IHA must demonstrate 
in its comprehensive plan that: the 
proposed modernization under this 
paragraph would result in bringing the 
identified units into full compliance with 
the homeownership objectives under the 
Turnkey III program (see subpart G of 
this part); and the IHA has homebuyers 
who are both eligible for 
homeownership, in accordance with the 
requirements of 24 CFR part 905, and 
who have demonstrated their intent to 
be placed into each of the Turnkey III 
units proposed to be comprehensively 
modernized. Before an IHA can draw 
down funds for the comprehensive 
modernization of a unit under this 
paragraph, it must first deplete any 
tenant equity account, or Non-Routine 
Maintenance Reserve (NRMR) 
pertaining to the unit (although the IHA 
may retain in the NRMR sufficient funds 
to carry out future work items not 
covered by the comprehensive 
modernization of the unit). Any increase 
in the value of a unit caused by its 
comprehensive modernization under this 
paragraph shall be reflected in the 
purchase price for subsequent 
homebuyers, as‘a result of its appraised 
fair market value. 

(c) Cost limitations. An IHA shall not 
use more than a total of 10 percent of its 
annual grant for management 
improvement costs. In addition, an IHA 
shall not use more than a total of 10 
percent of its annual grant on 
administrative costs, excluding any 
costs related to lead-based paint testing, 
and relocation expenses. 

(d) Luxury improvements prohibited. 
An JHA shall not make luxury 
improvements, as specified by HUD. 


§ 905.667 Reserve for natural disasters 
and emergencies (non-formula). 

(a) Emergencies—{1) Eligibility for 
assistance. An IHA (including an IHA 
which has been determined by. HUD to 
lack administrative capability. under 
§ 905.135) may obtain funds, at any time, 
for any eligible emergency work item 
under § 905.102, from the non-formula 
reserve established under § 905.601(b). It 
is not necessary for a IHA to have an 
approved modernization strategy under 
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§ 905.670 before it can request 
emergency assistance from this reserve. 
(2) Procedure. To obtain emergency 
funds, an IHA must submit a request, in 

a form prescribed by HUD, which 
demonstrates that without the requested 
funds from the set-aside under this 
section, it would not have adequate 
funds available under its annual formula 
allocation under § 905.103(e) and (f) and 
from other unobligated modernization 
funds, to correct the conditions which 
present an immediate threat to resident 
health or safety. HUD will immediately 
process an emergency request and, if it 
determines that the IHA’s request meets 
the requirements of paragraph (a)(1) of 
this section, it shall approve the request, 
subject to the availability of funds in the 
reserve. 

(3) Repayment of emergency funds. 
An JHA that receives assistance for its 
emergency needs from the reserve under 
§ 905.601(b) must repay such assistance 
from its succeeding years’ formula 
allocations, where available. To this 
extent, HUD shall deduct up to 50 
percent of an IHA’s succeeding year's 
formula allocation under § 905.601(e) 
and (f) to repay emergency funds 
previously provided by HUD to the IHA. 
The remaining balance, if any, shall be 
deducted from an IHA’s succeeding 
years’ formula allocations. 

(b) Natural and other disasters—(1) 
Eligibility for assistance. An THA 
{including an IHA which has been 
determined by HUD to lack 
administrative capability under 
§ 905.135) may request assistance at any 
time from the non-formula reserve under 
§ 905.601(b) for the purpose of 
permitting the IHA to respond to a 
natural or other disaster. To qualify for 
assistance, the disaster must pertain to 
an extraordinary event affecting only 
one or a few IHAs, such as an 
earthquake, hurricane, riot, or civil 
disorder. Any disaster declared by the 
President (or which would qualify for a 
Presidential declaration if it were on a 
larger scale) qualifies for assistance 
under this paragraph. An IHA may 
receive funds from the reserve 
regardless of the availability of other 
modernization funds or reserves, but 
only to the extent its needs are in excess 
of its insurance coverage. It is not 
’ necessary for an IHA to have an 
: approved modernization strategy under 
§ 905.670 before it can request 
assistance from the non-formula reserve 
under § 905.601(b). 

(2) Procedure. To obtain funding for 
natural or other disasters under 
§ 905.601(b), an IHA must submit a 
request, in a form prescribed by HUD, 
which demonstrates that it meets the 
requirements of paragraph (b)(1) of this 


section. HUD will immediately process a 
request for such assistance and, if it 
determines that the request meets the 
requirements under paragraph (b)(1) of 
this section, it will approve the request, 
subject to the availability.of funds in the 
reserve. 

(3) Repayment. Funds provided to an 
IHA under § 968.601(b) of this chapter 
for natural and other disasters shall be 
in the form of a grant, and are not 
required to be repaid. 


§ 905.669 Allocation of assistance 
(formula). 

(a) Submission of formula 
characteristics report.—(1) Formula 
characteristics report. Each IHA shall 
annually transmit data (in a form and at 
a time to be prescribed by HUD) 
concerning IHA and project 
characteristics, so that HUD can 
develop the IHA's annual funding 
allocation under the CGP program in 
accordance with § 905.601 (e) and (f). If 
an JHA fails to submit to HUD the 
formula characteristics report by the 
prescribed deadline, HUD will use the 
data which it has available concerning 
IHA and project characteristics for 
purposes of calculating the IHA’s 
formula allocation under § 905.601 (e) 
and (f). 

(2) JHA Board Resolution. The IHA 
must include with its formula 
characteristics report under paragraph 
(a)(1) of this section, a resolution 
adopted by the IHA Board of 
Commissioners approving the report, 
and certifying that the data contained in 
the formula characteristics report are 
accurate, to the best of its knowledge. 

(b) HUD notification of formula 
amount; appeal rights—{1) Estimated 
formula amounts. After HUD determines 
an IHA’s tentative formula allocations 
under § 905.601 (e) and (f) based upon 
the IHA, project, and community 
characteristics, it shall notify the IHA of 
its estimated formula amount. 

(2) Appeal rights. An IHA may appeal 
in writing HUD’s determination of its 
estimated formula amount within 30 
days of the date of HUD's notification, 
on the basis that: There are unique 
circumstances applicable to the IHA; or 
there has been an error with respect to 
the IHA, project and community 
characteristics used by HUD to 
determine the IHA’s formula under 
§ 905.601 (e) and (f). An IHA which fails 
to submit the formula characteristics 
report to HUD by the prescribed 
deadline, as required by paragraph 
(a)(1) of this section, may not appeal its 
estimated formula amount. 

(i) Appeal based upon unique 
circumstances: An IHA that appeals its 
formula allocation on the basis of 
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“unique circumstances” must indicate 
how it is unique, and specify the manner 
in which it is different from all other 
IHAs participating in the CGP 
modernization program, and provide 
any necessary supporting 
documentation. HUD shall render a 
written decision on an IHA's appeal 
under this paragraph within 30 days of 


the date of its receipt of the IHA’s 


request for an appeal. HUD shall publish 
in the Federal Register a description of 
the facts supporting any request for an 
appeal based upon “unique” 
circumstances, and the Department's 
final disposition of the appeal. 

(ii) Appeal based on error. An THA 
that requests an appeal on the basis of 
an error must describe the nature of the 
error, and also provide any necessary 
supporting documentation. HUD shall 
render a written decision on an IHA’s 
appeal under this paragraph within 30 
days of the date of its receipt of the 
IHA’s request for an appeal. 

(c) HAs determined to lack 
administrative capability—(1) Effect of 
determination. Any IHA that is a 
determined by HUD to lack 
administrative capability under 
§ 905.135, the ACA, and the Field Office 
Monitoring of IHAs Handbook, shall 
have its formula allocation under the 
Comprehensive Grant program 
conditioned in accordance with 
§ 905.687. If the IHA fails to meet, or to 
make reasonable progress toward 
meeting, the goals established in its 
management improvement plan under 
§ 905.135, HUD may withhold some or 
all of the IHA'’s annual grant in 
accordance with § 905.687(e). An IHA 
which has been determined to lack 
administrative capability, and which 
has had some or all of its grant funds 
withheld under § 905.687 for a 
prescribed period of time, shall have its 
grant funds reallocated to other IHAs 
with 500 or more units (250 or more units 
beginning in FFY 1993) which have not 
been determined to lack administrative 
capability under § 905.135, and to PHAs 
which have not been determined under 
24 CFR part 901 to be either troubled or 
mod troubled. HUD shall reallocate such 
funds based upon the relative needs of 
these PHAs and IHAs, as determined 
under the formula. 

(2) Right of appeal. Any IHA that is 
notified by HUD that its grant funds 
under the Comprehensive Grant 
program will be conditioned, withheld, 
or reallocated under paragraph (c)(1) of 
this section, shall have an opportunity, 
within a prescribed period of time, to 
consult with HUD regarding the 
proposed action, in accordance with 
§ 905.687 (d) and (e). 
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§ 905.670 Modernization strategy. 
Each IHA must develop an overall 
modernization strategy to facilitate the 


Comprehensive Grant program. The 
modernization strategy consists of the 
a components of an IHA’s 

ive plan: An Executive 
Someta {8 905-872{c){4)} the physical 
and management needs assessments, 
and related requirements under the 
comprehensive plan (§ 905.672 (c){2), 
(c)(3), (c)(4), (c){6), {c}{7) and [c){8)); the 
five-year action plan (§ 905.672{c){5)); 
and the annual statement {§ 905.678). All 
IHAs participating in the CGP program 
under Subpart I must have an approved 
modernization strategy before they can 
draw down funds from their formula 
allocation, except in the case of 
emergencies. 


(a) Deadline for submission. As soon 
as possible after modernization funds 
first become available for allocation 
under this subpart, HUD shall notify 
IHAs in writing of their availability and 
the deadline for submitting a 
comprehensive plan. 

(b) Participation by residents and 
officials of the appropriate governing 
body. An IHA is required to develop the 
comprehensive plan under this section, 
and thereafter to annually amend 
portions of the plan (both for purposes 
of adding an additional year to the five- 
year rolling-base action plan, and to 

-reflect any changes to the approved 
physical and management needs 
assessments}, in consultation with 
officials of the appropriate governing 
body and with residents of the projects 
covered by the comprehensive plan, as 
set forth below: 

(1) Notification. The IHA shail make 
reasonable efforts to provide advance 
notice to each resident in the affected 
housing project(s) of the date and time 
of the meeting with the IHA-wide 
resident group under paragraph (b)(2) of 
this section, and of the public hearing 
under paragraph {b}({3) of this section; 

(2) Meeting with IHA-wide resident 
group. The IHA shail hold, at least three 
weeks before the public hearing under 
paragraph (b)(3) of this section, a 
meeting with the IHA-wide resident 
group at which the IHA will provide 
residents with information concerning 
the contents of the IHA’s comprehensive 
plan so that residents can adequately 
comment on the contents of the pian at 
the public he 

(3) Public hearing. The IHA shall held 
a public hearing which provides officials 
of the appropriate governing body, 


residents of the projects covered by the 
comprehensive pian, and other 
interested parties, an opportunity to 
summarize their priorities and concerns. 
The IHA shall give full consideration to 
the comments and concerns of the 
appropriate governing body, and of the 
residents of the affected projects in its 
development of the comprehensive plan 
{including any amendments to the pian). 

(c) Contents of comprehensive plan. 
The comprehensive plan shall identify 
the physical and management 
improvements needed for an IHA and its 
high need projects. The plan shall also 
include estimates of the cost of these 
improvements. The costs associated 
with undertaking the identified 
improvements at high need projects 
which has modernization hard costs that 
exceed 25 percent of TDC for non- 
elevator projects, or 28 percent for 
elevator projects, must be certified to by 
a licensed engineer or architect. The 
plan shall set forth general strategies for 
addressing the needs [including those of 
its high need projects), and highlight any 
special strategies, such as major 
redesign or partial demolition of a 
project, that are necessary to ensure the 
long-term physical and social viability 
of the projects. Accordingly, each 
comprehensive plan shall contain the 
following elements: 

(1) Executive summary. An IHA shall 
include as part of its comprehensive 
plan an Executive Summary to facilitate 
review and comprehension by the public 
and development residents. The 
Executive Summary consists of the 
following components: 

(i) For each of an IHA's projects {with 
its high need projects being separately 
identified): 

(A) The total cost needed to bring 
each such project to a level at least 
equal to the HUD modernization 
standards {see HUD Handbook 7485.2, 
as revised, Public and Indian Housing 
Modernization Standards), and to the 
energy conservation and life-cycle cost- 
effective performance standards under ~ 
§ 905.603; 

(B) The percentage of the Total 
Development Cost standaid required by 
the hard costs of the project; and 

(C) The current percentage of vacant 
units in the project. 

In addition, the IHA shall briefly 
describe the actions the IHA proposes to 
carry out under the CGP program to 
bring its projects, to a level at least 
equal to the modernization standards, 
and to the energy conservation and life- 
cycle cost-effective performance 
standards. 

{ii) A listing of the THA-wide 
management and operation areas under 
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section 14(e}{1}{B) of the Act which need 
improvement, as determined by 
deficiencies identified pursuant to the 
ACA and the Field Office Monitoring of 
IHAs Handbook. The {HA must also 
provide a brief discussion of its 
proposed actions to bring the IHA into 
compliance with prescribed 
requirements, in accordance with the 
targets established in the THA’s 
management improvement plan under 

§ 905.135. 

{iii} An identification of the social, 
physical and operational problems at 
each of an fHA’s high need projects, and 
a brief summary of the IHA’s proposed 
actions ander the CGP program to 
correct those problems. The IMA may 
identify such problems by using project- 
level data, where available, for the 
areas prescribed by section 14{e}(1){B) 
of the Act. Additional project-level data, 
including data pertaining to crime drug 
use, may be included, as appropriate. 

(iv) A statement by the IHA 
concerning its overall modernization 
strategy, and its rationale for the 
approach and priorities adopted in its 
comprehensive plan. For example, an 
IHA's strategy may be that it will focus 
its resources on addressing its vacant 
properties before it brings its occupied 
units up to the modernization standards. 

(v) A descriptive narrative of the 
IHA’s process for maximizing the level 
of involvement by project residents, the 
local government, and the public, during 
the development of its comprehensive 
plan. 

(2) Physical needs assessment—{i) 
Requirements. The physical needs 
assessment identifies ail of the work 
that an IHA must undertake to bring its 
projects up to the modernization and 
energy conservation standards, as 
required by section 14({e)(1){A}{ii)(T) of 
the Act, and to comply with other 
program requirements under § 905.115. 
The assessment of an IHA's physical 
needs must be completed on Form 
HUD-52827, or its equivalent, and 
retained in the [HA's files to ensure that 
supporting documentation is available 
for the data which is to be incorporated 
into the comprehensive plan. The 
physical needs assessment must provide 
information with respect to each of an 
IHA's projects (with an IHA's high need 
projects being separately identified), as 
follows: 

{A} A brief (preferably one-page) 
summary of the general characteristics 
of the project, including the number of 
units, the number and size of bedrooms, 
the type of project {e.g., family, elderly, 
or mixed; high-rise, low-rise, walk-up, or 
scattered site, etc.}; the project vacancy 
rate; the total project cost {including the 
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percentage of TDC); and the end of the 
initial operating period (EIOP). In 
addition, the summary must include: 

(1) A description of the current 
physical condition, and the physical 
improvements necessary to bring each 
project to a level at least equal to the 
modernization standards contained in 
HUD Handbook 7485.2 (Public and 
Indian Housing Standards, as revised), 
and to the energy conservation and life- 
cycle cost-effective performance 
standards under § 005.603: and 

(2) An estimate of the total cost 
involved in completing such work; 

(B) The replacement needs of 
equipment systems and structural 
elements that will be required to be met 
(assuming routine and timely 
maintenance is performed) during the 
period covered by the action plan; 

(C) Whether one or more buildings 
occupied predominantly by one racial or 
ethnic group are in substandard 
condition and are in significantly worse 
condition than one or more buildings 
occupied predominantly by other racial 
or ethnic groups, and in such cases the 
improvements required to correct the 
conditions. (This provision only applies 
to IHA established under state law, and 
which have been determined to be 
subject to title VI of the Civil Rights Act 
of 1964 and the Fair Housing Act); 

(D) In addition, the HA shall provide 
the following information: 

(2) The Mutual Help units (identified 
by the name/number of the projects in 
which the units are located) that the 
IHA is proposing for comprehensive 
modernization, in accordance with 
§ 905.666(b)(2); 

(2) The vacant and non-homebuyer- 
occupied Turnkey III units (identified by 
the name/number of the project in 
which the units are located) that the 
IHA is proposing for comprehensive 
modernization and subsequent sale, in 
accordance with § 905.666(b)(3); and 

(3) A certification provided by a 
licensed architect or engineer for the 
costs associated with modernizing each 
of a PHA’s high need project that has 
modernization hard costs which exceed 
25 percent of TDC for non-elevator 
projects, or 28 percent for elevator 
projects; - 

(4) A copy of the IHA’s section 504 
Needs Assessment and Transition Plan 
under 24 CFR part 8, where required. In 
fulfilling this requirement, the IHA shall 
attach a copy of its needs assessment 
and transition plan as an-addendum to 
its physical needs assessment under the 
CGP p m. 

(ii) Submission. To ensure that an 
IHA’s modernization strategy remains 
up-to-date, but to avoid imposing 
unrealistic burdens on the IHA, the 


detailed physical needs assessment 
need only be revised once every five 
years, although the IHA may elect to 
revise the assessment more frequently 
for some or all of its projects. 
Consequently, every five years, an IHA 
must submit to HUD, as part of its 
annual statement, and amendment to its 
physical needs assessment, which 
would include all of the items required 
under an IHA's initial submission of the 
assessment. 

(3} Management needs assessment— 
(i) Requirements. The plan shall include 
a comprehensive assessment of the 
improvements needed to upgrade the 
management and operation of the IHA 
and of each viable project so decent, 
safe and sanitary living conditions will 
be provided. The management needs 
assessment must contain the following 
information: 

(A) An identification of needs related 
to the following areas for which the IHA 
has had deficiencies identified pursuant : 
to § 905.135, the ACA, and the Field 
Office Monitoring of IHAs Handbook: 

(1) The management, financial, and . 
accounting control systems of the IHA; 

(2) The adequacy and qualifications of 
personnel employed by the IHA in the 
management and operation of its 
projects, for each significant category of 
employment;  —s> 

(3) The adequacy and efficacy of the 
following: 

(i) Resident programs and services, 

(ii) Resident and project security, 

(iii) Resident selection and eviction, 

(iv) Occupancy, 

(v) Rent collection, and 

(vi) Maintenance; and 

(4) Resident management 
corporations, as provided in § 905.355; 

(B) A brief summary of the actions 
necessary to correct each deficiency, 
within the timeframes agreed to by the 
PHA and HUD pursuant to the IHA’s 
management improvement plan, or as 
otherwise established by the IHA; 

(C) An identification of the social and 
operational problems at each of an 
IHA’s high need projects, and a brief 
summary of the actions necessary to 
correct those problems. The IHA may 
identify such problems by using project- 
level data, where available, for the 
management and operations areas 
prescribed by paragraph (c)(3){i)(A) of 
this section. Additional project-level 
data, including date pertaining to crime 
and drug use, may be included, as 
appropriate; 

(D) The total estimated cost, if any, 
needed to correct an IHA’s deficiencies 
under the management and operations 
areas prescribed by paragraph 
(c)(3)(i)(A) of this section; 
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(E) A description of any other 
management and operations needs 
identified either under an IHA's 
management improvement plan, or 
elsewhere (e.g., a self-assessment by an 
IHA, established under state law, of its 
administration of equal opportunity 
requirements), which the IHA wants to 
address at the IHA-wide level, or at the 
project level, and the actions and 
address those needs, or to improve its 
performance. 

(ii) Submission. Any change in an 
IHA’s compliance with prescribed 
requirements, which results in the 
identification of additional deficiencies, 
which were not identified at the time of 
the approval of the comprehensive plan, 
must be identified by the time an IHA 
submits its next annual statement under 
§ 905.678 through an amendment to the 
THA’s management needs assessment, 
and also to its action plan for purposes 
of specifying the work items that an IHA 
plans to undertake for purposes of 
correcting the new management and 
operations deficiency(ies.). 

(4) Demonstration of long-term 
physical and social viability. The plan 
shall include an analysis, on a project- 
by-project basis, demonstrating that 
completion of the improvements and 
replacements identified under 
paragraphs (c) (2) and (3) of this section 
will reasonably ensure, in accordance 
with HUD guidelines, the long-term 
physical and social viability of each 
project at a reasonable cost. The plan 
may not include improvements and 
replacements unless their completion 
would reasonably ensure long-term 
viability at a reasonable cost, except in 
the case of emergency work. The IHA 
and HUD shall review the cost 
certification provided under 
§ 905.672(c)(2) to determine whether the 
proposed improvements for an IHA’s 
high need projects are within the cost 
guidelines limit. An IHA may submit to 
the HUD Field Office a request to 
exceed the 62.5% or 69% limit for 
modernization hard costs, both for its 
high need projects and for any other 
project. The Field Office will review 
such requests on a case-by-case basis, 
in accordance with criteria prescribed 
by HUD in its CGP handbook. 

_ (5) Five-year action plan—{i) General. 
The comprehensive plan shall include 
an action plan to carry out the 
improvements and replacements 
identified under paragraphs (c)(2) and 
(c)(3) of this section that the IHA 
determines will reasonably ensure the 
long-term physical and social viability 
of each project at a reasonable cost, as 
required by paragraph (c)(4) of this 
section, and will reasonably ensure that 
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the IHA will meet or make reasonable 


this chapter. The IHA shail develop the 
action plan based upon its estimates of 
the five-year formula allocation under 

§ 905.103 {e) and (f) {for this purpose the 
IHA assume that the current year 
level of funding will be available for 
each year of the five-year plan), and on 
IHA estimates of funds that will be 
available from other sources, such as 
State and local governments. 

(ii) Requirements. Under the action 
plan, an IHA must indicate how it 
intends to use the funds available to it 
under the CGP program, including how it 
intends to address each of the 
deficiencies identified under its physical 
and management needs assessments, as 
follows: 

(A) Physical condition. With respect 
to the physical condition of an IHA’s 
projects, an IHA must indicate in its 
action plan how it intends to address, 
over a five-year period, the deficiencies 
identified in its physical needs 
assessment so as to bring each of its 
projects up to a level at least equal to 
the modernization and energy 
conservation standards. This would 
include specifying the actual work to be 
undertaken in broad categories {e.z., 
kitchens, floors, etc.), establishing 
priorities among the various types of 
work items, and among projects, and 
estimating the total project cost on an 
annual basis, regardless of the source of 
funding. In addition, an IHA must 
specify the length of time, target date, 
and the cost needed to upgrade each 
project to the modernization and energy 
conservation standards. Before an IHA 
schedules any other types of work items, 
it shall give priority to activities 
required to correct conditions that are 
life-threatening, or to meet statutory {or 
other legally mandated) requirements, 
e.g. compliance with a court-ordered 
desegregation plan, voluntary 
compliance agreement, activities 
required to carry out a section 504 
transition plan under 24 CFR part 8, 
compliance with lead-based paint 
testing and abatement requirements, etc. 

{B) Management and operations. With 
respect to any management and 
operations deficiencies, an IHA must 
indicate in its action plan: 

(7) The actual work it intends to 
undertake to address each of the 
management and operations 
deficiencies identified in its 
management needs assessment. In 
addition, the action plan must set forth 
how the IHA intends to correct any 

IHA-wide deficiencies in accordance 
with an IHA's management 
improvement plan under § 905.135, and 


the ACA, and the Field Office 
Monitoring of IHAs Handbook; 

(2) Separately indicate for any high 
need project, how the IHA intends to 
correct any management and operations 
deficiencies identified in its needs 
assessment. 

{iii) Procedure for maintaining current 
five-year action plan. The IHA shall 
maintain a current five-year action plan 
by annually amending its action plan, in 
connection with the submission of its 
annual statement, so that the previous 
year of the existing action plan is 
eliminated and an additional year is 
added until all necessary work is 
covered by the action plan. 

(6) Statement of the appropriate 
governing body. The comprehensive 
plan shall include a statement signed by 
the chief executive officer of the 
appropriate governing body, certifying 
to the following: 

{i) The IHA developed the 
comprehensive plan in consultation with 
the appropriate governing body and 
with residents of the housing projects 
covered by the comprehensive plan, in 
accordance with the requirements set 
forth in § 905.672{b){3). 

{ii) The comprehensive plan is 
consistent with the appropriate 
governing body’s assessment of its low 
income housing needs (as evidenced by 
its comprehensive homeless assistance 
plan under 24 CFR part 91, or its housing 
assistance plan under 24 CFR part 570, 
as appropriate), and that the unit of 
general local government will cooperate 
in providing resident programs and 
services. 

(7) Civil rights statement. The plan 
shall include a statement, signed by the 
chief executive officer of the THA, 
certifying that the [HA will carry out the 
comprehensive plan either in conformity 
with title VI of the Civil Rights Act of 
1964 and the Fair Hi Act, or with 
the Indian Civil Rights Act (title 11 of the 
Civil Rights Act of 1968), as applicable; 
and with section 504 of the 
Rehabilitation Act of 1973, as 
appropriate. 

(8) JHA resolution. The pian shall 
include a resolution adopted by the IHA 
Board of Commissioners approving the 
comprehensive plan and certifying that: 

(i) The IHA will comply with ail 
policies, procedures, and requirements 
prescribed by HUD for the 
modernization, including 
implementation of the modernization in 
a timely, efficient, and economical 
manner; 

aun The proposed physical work meets 

the modernization and energy 
conservation standards in § 905.603; 

(iii) The EHA will provide HUD with 

any documentation that the Department 
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needs to carry out its review under the 
National Environmental Policy Act and 
other related authorities in accordance 
with § 905.120 {a} and (b), and will not 
obligate, in any manner, the expenditure 
of funds under this subpart, or otherwise 
undertake the activities identified in its 
comprehensive plan, until the IRA 
receives written notification from HUD 
indicating that the Department has 

ied with its responsibilities under 
§ 905.120 {a) and {b); 

(iv) The IHA’s proposed 
comprehensive modernization of its 
vacant and non-homebuyer-occupied 
Turnkey Il units will result in those 
units being brought into full compliance 
with the homeownership objectives 
under the Turnkey III program under 
subpart G of this part. Furthermore, the 
IHA has homebuyers who are both 
eligible for homeownwership, in 
accordance with the requirements of 24 
CFR part 905, and who have 
demonstrated their intent to be placed 
into each of the Turnkey If] units 
proposed to be comprehensively 
modernized; 

(v) The IHA has fully considered the 
priorities and concerns of the residents 
of the projects covered by the 
comprehensive plan, including any 
resident comments which ultimately 
were not adopted by the IHA in 
developing the plan. Furthermore, the 
IHA has fully complied with the 
requirements governing local 
government and resident participation, 
as set forth in § 905.672(b); 

(vi) The IHA will comply with 
applicable civil rights requirements 
under § 905.120; 

{vii) The IHA will comply with 
relocation assistance and real property 
acquisition requirements under 
§ 905.117; 

{viii) The IHA will comply with 
requirements for physical accessibility 
under § 905.120(f); 

(ix) The IHA will comply with lead- 
based paint testing and abatement 
requirements under 24 CFR part 905 
(subpart H) *; and 

(x) The IHA will comply with all other 
applicable laws, regulations and other 
program requirements. 

(d) Conversion of a CPM under the 
CIAP program to a Comprehensive 
Grant comprehansive pian. if, under the 

in connection with pre- 


(CPM) before the effective date of the 
CGP program, the IHA may submit only 
the changes necessary to reflect the 
results of consultations with the 


. See footnote 2 in § 905.680{a)(1){v). 
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appropriate governing body and 
residents and to include the additional 
items required by § 905.672, instead of 
an entirely new comprehensive plan. 

(e) Amendments to the comprehensive 
plan (including action plan).—{1) 
Circumstances requiring an amendment 
to the plan, When the bases for the 
needs assessment or other features of 
the comprehensive plan have 
substantially changed, and IHA shall 
propose an amendment to its 
comprehensive plan (including is action 
plan), as part of its annual statement 
(see § 9$05.678(c)(3)), or at any time. 
These amendments, which shall be 
reviewed by HUD in accordance with 
§ 905.675, shall include (but are not 
limited to) the following: 

(i) An update of the five-year action 
plan, removing the previous year and 
adding an additional year. 

(ii) Amendments to the physical and 
management needs assessments, as 
follows: 

(A) A revised one-page summary 
describing the physical and management 
needs, and proposed corrective action, 
for any project whose needs have 
significantly changed since the last 
needs assessment was submitted to 
HUD, and which have resulted in 
changes to the IHA’s action plan (not 
including changes occurring because of 
the completion of earlier years of the 
CGP program). An IHA shall specify 
whether the project is a high need 
project; 

(B) A statement of any change in the 
iHA’s compliance with prescribed 
requirements, as identified or 
determined under § 905.135, the ACA 
and the Field Office Monitoring of IHAs 
Handbook which results in the 
identification of additional deficiencies; 

(C} With respect to any management 
improvement work item added to the 
five-year action plan (other than one 
added in response to a newly identified 
deficiency), an amendment, as 
appropriate, to the management needs 
assessment to reflect the underlying 
deficiency; and 

(D) Every fifth year, an update of the 
physical needs assessment in the form 
of revised summary sheet for each 
project, and substantiated by a detailed 
physical needs assessment (to be 
retained in the IHA’s files) for each such 
project. The IHA must also update its 
IHA-wide management needs 
assessment, and separately identify and 
discuss any high need projects. 

(2) Submission. The IHA shall submit 
its proposed amendments to the 
comprehensive plan under paragraph 
(e)(1) of this section when it submits its 
annual statement to HUD. Other 
amendments to the comprehensive plan 


may be submitted at any time. The 
proposed amendments to the plan must 
be submitted with the certifications and 
IHA resolution required under 

§ 905.672(c) (6), (7) and (8). 

(3) Extension of time for performance. 
An IHA shall have the right to amend its 
comprehensive plan and related annual 
statements to extend the time for 
performance whenever HUD has not 
provided the amount of assistance set 
forth in the comprehensive plan or has 
not provided the assistance in a timely 
manner. 

(f) Prerequisite for receiving 
assistance. No financial assistance, 
except for emergency work to be funded 
under §§ 905.601(b) and 905.666(a)(2), 
and for modernization needs resulting 
from disasters under § 905.601(b), may 
be made available under the 
Comprehensive Grant program under 
this subpart unless HUD has approved a 
comprehensive plan submitted by the 
IHA which meets the requirements of 
§ 905.672. An IHA that has failed to 
submit an approvable comprehensive 
plan by the end of a FFY shall have its 
formula allocation for that year (less 
than amounts provided to the IHA for 
emergencies) added to the subsequent 
year’s appropriation of funds for grants 
under this part. HUD shall allocate such 
funds to PHAs and IHAs participating in 
the CGP program in accordance with the 
formula under § 905.601 (e) and {f}. To 
receive funding from the reserve for 
natural disasters and emergencies 
(whether or not HUD has approved an 
IHA’s comprehensive plan), an THA 
shall submit an application to HUD 
requesting such assistance, in 
accordance with the requirements of 
§ 905.667. To receive funds from its 
formula allocation to address emergency 
modernization needs, where HUD has 
not approved an IHA's comprehensive 
plan, an IHA shall submit an application 
to HUD requesting such assistance, in 
accordance with the requirements of 
§ 905.618. 


§ 905.675 HUD review and approval of 
comprehensive pian (including action pian). 

(a) Submission of comprehensive 
plan. (1) Upon receipt of a 
comprehensive plan from an IHA, HUD 
shall determine whether: 

{i) It is complete in all significant 
matters; and 

(ii) The IHA has submitted any 
additional information or assurances 
required as a result of HUD monitoring, 
findings of inadequate IHA 
performance, audit findings, or civil 
rights compliance findings. If the THA 
has submitted a complete 
comprehensive plan and all required 
information and assurances, HUD will 
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accept the plan for review, as of the date 
of receipt. If the [HA has not submittted 
all required material, HUD will promptly 
notify the IHA that it has disapproved 
the plan as submitted, indicating the 


‘reasons for disapproval and the 


modifications required to qualify the 
comprehensive plan for HUD review. 

(b) HUD approval of comprehensive 
plan (including action plan). (1) A 
comprehensive plan (including the 
action plan) that is accepted by HUD for 
review in accordance with paragraph (a) 
of this section shall be considered to be 
approved, unless HUD notifies the THA 
in writing, postmarked within 75 days of 
the date of HUD'’s receipt of the 
comprehensive plan, that HUD has 
disapproved the plan, indicating the 
reasons for disapproval, and the 
modifications required to make the 
comprehensive plan approvable. HUD 
shall not disapprove a plan merely 
because it does not have sufficient time 


.to review the plan. 


(2) HUD approval of comprehensive 
plan (including action plan). HUD shall 
approve the comprehensive plan except 
where it makes a determination in 
accordance with one or more of the 
following: 

(i) Jdentified needs are plainly 
inconsistent with facts and data. On the 
basis of available significant facts and 
data pertaining to the physical and 
operational condition of the IHA’s 
projects or the management and 
operations of the IHA, HUD determines 
that the IHA’s identification of 
modernization needs (see § 905.672(c) 
(2) and (3)) is plainly inconsistent with 
such facts and data. HUD will take into 
account facts and data such as those 
derived from HUD monitoring, audits, 
and resident comments and will 
disapprove a comprehensive plan based 
on such findings as: 

(A) Identified physical improvements 
and replacement are inadequate. The 
completion of the identified physical 
improvements and replacements will not 
bring all of an IHA’s project to a level at 
least equal to the modernization and 
energy conservation and life-cycle cost- 
effective standards in § 905.603 {except 
that a project must meet the energy 
conservation standards under § 905.603 
only when they are applicable to the 
work being performed); 

(B) Jdentified management 
improvements are inadequate. The 
identified management and operations 
improvements do not address all of an 
IHA’s areas of deficiency, or the 
completion of those deficiencies would 
not result in each area of deficiency 
under an IHA’s management 
improvement plan under § 905.135 being 
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brought up to an acceptable level of 
performance under the ACA and the 
Field Office Monitoring of IHAs 
Handbook; and 

(C) Proposed physical and 
management improvements fail to 
address identified needs. The proposed 
improvements are not related to the 
identified needs, such as where one or 
more projects have significant vacancy 
rates, but the plan does not address how 
to fill the vacancies. 

(ii) Action plan is plainly 
inappropriate to meeting identified 
needs, On the basis of the 
comprehensive plan, HUD determines 
that the action plan (see § 905.672(c)(5)) 
is plainly inappropriate to meet the 
needs identified in the comprehensive 
plan. HUD may take into account the 
thoroughness of the IHA in identifying 
the physical and managerial needs, 
including causes of managerial 
problems; the effectiveness, based on 
experience, of the proposed activities in 
meeting the IHA’s management and 
physical improvement needs; and 
whether the action plan fails to address 
work items that are needed to correct 
conditions which constitute a threat to 
resident health and safety, or which are 
otherwise needed to correct statutory 
(or other legally mandated) 
requirements, as identified by the IHA 
in its comprehensive plan. 

(iii) Inadequate viability 
demonstration. HUD determines that the 
PHA has failed to demonstrate the 
completion of improvements and 
replacements identified in the 
comprehensive plan, as required by 
§ 905.672(c) (2) and (3), will reasonably 
ensure long-term viability of one or 
more Indian housing projects to which 
they relate at a reasonble cost, as 
required by § 905.672(c)(4). 

(iv) Contradiction of local government 
statement of IHA resolution. HUD has 
evidence which tends to challenge, in a 
substantial manner, the appropriate 
government body's statement or IHA 
resolution contained in the 
comprehensive plan, as required in 
§ 905.672(c) (6) and (7). A pattern of 
complaints from residents that they did 
not have an opportunity to express their 
views, or did not have their views 
adequately considered by the IHA, or 
from the appropriate governing body 
that it was not adequately consulted in 
the development of the plan shall be 
considered such evidence. With respect 
to an IHA established under state law 
and determined to be subject to the 
requirements of title VI of the Civil 
Rights Act of 1964 and the Fair Housing 
Act, HUD shall also consider the 
following to be such evidence: 


(A) A pending administrative 
proceeding against the IHA brought by 
HUD under the Fair Housing Act; 

(B) A pending civil rights suit against 
the IHA instituted by the Department of 

ustice; 

(C) Outstanding HUD findings of IHA 
noncompliance with civil rights statutes 
and executive orders under 24 CFR part 
905.120(a), or implementing regulations, 
as a result of formal administrative 
proceedings, unless the IHA is 
implementing a HUD-approved resident 
selection and assignment plan or 
compliance agreement designed to 
correct the area(s) of noncompliance; 

(D) There has been a deferral of the 
processing of applications from the IHA 
imposed by HUD under title VI of the 
Civil Rights Act of 1964, the Attorney 
General's Guidelines (28 CFR 50.3) and 
the HUD title VI regulations (24 CFR 1.8) 
and procedures (HUD Handbook 
8040.1), or under section 504 of the 
Rehabilitation Act of 1973 and HUD 
section 504 regulations (24 CFR 8.57); or 

(E) There has been an adjudication of 
a violation under any of the authorities . 
under 24 CFR 905.120{a) in a civil action 
filed against the IHA by a private 
individual, unless the IHA is 
implementing a HUD-approved resident 
selection and assignment plan or 
compliance agreement designed to 
correct the area(s) of noncompliance. 

(3) Effect of HUD approval of 
comprehensive plan. After HUD 
approves the comprehensive plan 
(including the action plan), or any 
amendments to the plan, it shall be 
binding upon HUD and the IHA. 

(c) Partial approval of comprehensive 
plan. Where the IHA and HUD disagree 
over a discrete portion of the plan, HUD 
may approve a comprehensive plan 
(including the action plan) subject to 
resolution of the disagreement between 
HUD and the IHA. In such case, an IHA 
may begin to carry out work items 
specified in its approved annual 
statement which pertain to the approved 
portion of its comprehensive plan. 


§ 905.678 Annual statement of activities 
and expenditures. 

(a) Submission of annual statement of 
activities and expenditures. After being 
advised by HUD of the estimated 
amount of assistance it will receive 
under this subpart with respect to any 
fiscal year and estimating how much 
funding will be available from other 
sources, such as State and tribal 
governments, the IHA shall submit an 
annual statement of activities and 
expenditures in accordance with 
instructions provided by HUD. Since the 
annual statement constitutes the first 
year of an IHA’s five-year rolling-base 
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action plan under § 905.672(c)(4), the 
IHA should submit its annual statement 
to HUD at the same time it submits its 
amendment to the action plan under 

§ 905.672. Upon receipt of an annual 
statement from an IHA, HUD shall 
determine whether: 

(1) It is complete in all significant 
matters; and 

(2) The IHA has submitted any 
additional information or assurances 
required as a result of HUD monitoring, 
findings of inadequate IHA 
performance, audit findings, or civil 
rights compliance findings. If the IHA 
has submitted a complete annual 
statement and all required information 
and assurances, HUD will accept the 
statement for review, as of the date of 
receipt. If the IHA has not submitted all 
required material, HUD will promptly 
notify the IHA that it has disapproved 
the statement as submitted, indicating 
the reasons for disapproval and the 
modifications required to qualify the 
annual statement for HUD review. 

(b) Participation by residents and 
officials of the appropriate governing 
body. An IHA is required to develop its 
annual statement, including any 
proposed amendments to its 
comprehensive plan as provided in 
§ 905.672(d), in consultation with 
officials of the appropriate governing 
body and with residents of the projects 
covered by the comprehensive plan, as 
set forth below: 

(1) Notification. The IHA shall make 
reasonable efforts to provide advance 
notice to each resident in the affected 
housing project(s) of the date and time 
of the meetings with the IHA-wide 
resident group under paragraph (b)(2) of 
this section, and of the public hearing 
under paragraph (b)(3) of this section; 

(2) Meeting with IHA-wide resident 
group. The IHA shall hold, at least three 
weeks before the public hearing under 
paragraph (b)(3) of this section, a 
meeting with the IHA-wide resident 
group at which the IHA will provide 
residents with information concerning 
the contents of the IHA’s annual 
statement (including any proposed 
amendments to the IHA’s 
comprehensive plan) so that residents 
can adequately comment on the 
contents of the annual statement, and 
any proposed amendments, at the public 
hearing; 

(3) Public hearing. The IHA shall hold 
a public hearing which provides officials 
of the appropriate governing body, 
residents of the projects covered by the 
comprehensive plan, and other 
interested parties, an opportunity to 
summarize their priorities and concerns. 
The IHA shall give full consideration to 
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the comments and concerns of the 
appropriate governing-body, and of the 
residents of the affected projects in its 
development of the annual statement, or 
= amendments to the comprehensive 
plan. : 

(c) Contents of annual statement— (1) 
General. The annual statement is the 
first year of the five-year rolling base 
action plan, and is intended to provide a 
more detailed discussion of the 
activities, obligations and expenditures 
which the IHA plans to undertake, in 
whole or in part, with the assistance to 
be provided by HUD. Thus, the annual 
statement provides HUD with greater 
detail concerning the planned utilization 
of current year funds, than the 
remaining years (two through five) 
covered by the action plan. 

(2) Requirements. After being advised 
by HUD of the estimated amount of 
assistance it will receive with respect to 
any FFY, the IHA must submit to HUD 
its annual statement, as described 
below. The annual statement must 
include, for each project for which work 
is to be funded out of that year’s grant: 

(i) A list of development accounts 
(e.g., “dwelling structures”) with a 
general description of work items (e.g., 
“replace kitchen cabinets,” “repair 
bathroom floors”); 

(ii) The cost for each development 
account, and the overall cost; 

(iii) The management improvements to 
be undertaken during the year, 
identified IHA-wide, and for an IHA’s 
high need projects, as appropriate; 

{iv) A summary description of the 
actions to be taken with non-CGP funds 
to meet physical and management 
improvement needs which have been 
identified by an IHA in its needs 
assessments; 

(v) With respect to any proposed 
physical improvements, and for any 
management improvements not covered 
under an IHA’s management 
improvement plan under § 905.135, a 
schedule for the use of current year 
funds, including target dates for 
obligation and expenditure of the funds; 

(vi) In addition, an IHA must provide 
HUD in its annual statement with any 
documentation that HUD needs to assist 
it in carrying out its responsibilities 
under the National Environmental Policy 
Act and other related authorities in 
accordance with § 905.120 (a) and (b); 

(vii) JHA certifications. Shall include 
certifications by the IHA that: 

(A) The proposed activities, 
obligations, and expenditures are 
consistent with the approved 
comprehensive plan of the IHA; 

(B) The IHA has complied with the 
requirements governing participation by 
officials of the appropriate governing 


body and residents of projects covered 
by the comprehensive plan, as specified 
under paragraph {b) of this section, and 
had given full consideration to resident 
and local government comments in 
preparing and submitting the annual 
statement (or any amendment to the 
annual statement submitted with the 
annual statement); 

(C) The IHA will not obligate, in any 
manner, the expenditure of funds from 
the current year’s annual grant under 
this subpart, or otherwise undertake the 
activities identified in its annual 
statement, until the IHA receives written 
notification from HUD indicating that 
the Department has complied with its 
responsibilities under NEPA and related 
environmental authorities, in 
accordance with § 905.120 {a} and (b); 

(D) The IHA will comply with 
§ 905.630, where a homeownership 
project is involved; and 

(E) The IHA will comply with 
§ 905.633, with respect to section 23 
leased housing bond-financed projects; 

(viii) JHA resolution. Shall include an 
THA resolution approving the annual 
statement, and stating that the 
resolution submitted in accordance with 
§ 905.672(c)(8) is still current, or 
amending the obsolete resolution; 

(ix) Additional submissions with 
annual statement. An THA must submit 
with its annual statement any 
amendments to the comprehensive plan, 
as set forth in § 905.672(e). HUD shall 
review any proposed amendments to the 
comprehensive plan in accordance with 
the review standards under § 905.675(b). 

(d) HUD review and approval of 
annual statement—{1) General. An 
annual statement accepted in 
accordance with paragraph (a) of this 
section shall be considered to be 
approved, unless HUD notifies the IHA 
in writing, postmarked within 75 days of 
the date that HUD accepts the annual 
statement for review under paragraph 
(a) of this section (or of the date funds 
are appropriated, if later), that HUD has 
disapproved the annual statement, 
indicating the reasons for disapproval 
and the modifications required to make 
the annual statement approvable. HUD 
shall not disapprove an annual 
statement on the basis that the 
Department cannot complete its review 
under this section within the 75-day 
deadline; 

(2) Bases for disapproval of annual 
statement. HUD shall approve the 
annual statement, except where: 

(i) Plainly inconsistent with 
comprehensive plan. HUD determines 
that the activities and expenditures 
proposed in the annual statement are 
plainly inconsistent with the IHA’s 
approved comprehensive plan; 
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(ii) Contradiction of IHA certifications 
or resolution. HUD has evidence which 
tends to challenge, in a substantial 
manner, the certifications or resolution 
contained in the annual statement, as 
required by paragraphs (c)(vii) and 
(c)(viii} of this section; 

(3) HUD conditional approval of 
annual statement. HUD may approve an 
annual statement with conditions, where 
HUD determines, based on substantial 
evidence, that the IHA has failed to fully 
meet the standards set forth in 
paragraph (d)(2) of this section. In such 
a case, HUD shall notify the IHA that 
the annual statement is being approved 
with conditions, indicating the reasons 
for the conditions and the modifications 
required for HUD to remove the 
conditions. The conditions may restrict 
use of funds in accordance with HUD 
guidelines and may include the actions 
specified in § 905.687(c). In addition, 
HUD may approve an IHA’s annual 
statement, subject to the IHA’s agreeing 
to modify or eliminate certain proposed 
activities or expenditures which HUD 
has determined to be inconsistent with 
the requirements of NEPA and related 
environmental authorities under 
§ 905.120 (a) and (b); 

(e) Amendments to annual statement. 
The IHA shall submit major changes in 
its annual statement to HUD for 
approval, except in the case of 
emergency work. The IHA shall advise 
HUD of all changes due to emergencies 
in its performance and evaluation report 
under § 905.684. HUD shall review a 
request to amend an annual statement 
in accordance with paragraph (d)(2) of 
this section. (For purposes of this 
paragraph, “major changes” means 
additions or deletions of work items in 
the annual statement involving more 
than 10% of an IHA’s annual grant 
allocation, and which are included 
within the five-year action plan.) Any 
changes with respect to work items 
involving less than 10% of an IHA’s 
annual grant allocation do not require 
HUD approval, so long as the work is 
covered under the IHA’s action plan. 
Emergencies can be addressed at any 
time without the need for an 
amendment. 

(f} ACC Amendment. After HUD 
approval of each year’s annual 
statement, HUD and the IHA shall enter 
into an ACC amendment to obtain 
modernization funds. 

§905.681 Conduct of modernization 
activities. 


(a) Jnitiation of activities. After HUD 
has approved the annual statement and 
entered into an ACC amendment with 
the IHA, the IHA shall undertake the 
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modernization activities and 
expenditures set forth in its approved 
annual statement. 

(b) Fund requisitions. To request 
modernization funds against the 
approved annual statement, the IHA 
shall submit a request to HUD in 
accordance with HUD requirements. 

(c) Contracting requirements. The 
IHA shall comply with the wage rate 
requirements in § 905.120. In addition, 
the IHA shall comply with the 
requirements, as set forth in 24 CFR part 
85, except as follows: 

(1) Assurance of completion. For each 
construction or equipment contract over 
$25,000, the contractors shall furnish a 
performance and payment bond for 100 
percent of the contract price or, 
notwithstanding 24 CFR 85.36(h), a 20 
percent cash escrow, or a 25 percent 
letter of credit or, as may be required by 
law, separate performance and 
payments bonds, each for 50 percent or 
more of the contract price. 

(2) Prior HUD approval. 
Notwithstanding 24 CFR 85.36(g), where 
HUD imposes additional requirements 
under § 905.687 (c) or (d), the IHA shall 
submit the following documents to HUD 
for prior approval: 

(i) Proposed agreement with the 
architect/engineer before execution; 

(ii) Complete construction and bid 
documents before inviting bids; 

(iii) Proposed award of contracts, 
including construction and equipment 
contracts and management contracts, if 
the proposed amount exceeds the 
amount approved by HUD in the annual 
statement; or 

(iv) Proposed contract modifications 
prior to issuance, including 
modifications to construction and 
equipment contracts, and management 
contracts. 

(3) Previous participation. The IHA 
shall obtain HUD clearance under 
previous participation procedures for 
construction or equipment contract 
awards, which shall include verifying 
that the contractor is not included on the 
Lists of Parties Excluded from Federal 
Procurement or Nonprocurement 
Programs. 

(d) Fiscal closeout of a comprehensive 
grant, Upon completion of activities 
funded by each annual grant, the IHA 
shall submit the actual modernization 
cost certificate, in a form prescribed by 
HUD, to HUD for review, audit 
verification, and approval. The audit 
shall follow the guidelines prescribed by 
24 CFR part 44, Non-Federal 
Government Audit Requirements. If the 
audited modernization cost certificate 
discloses unauthorized expenditures, the 
IHA shall take such corrective actions 
as HUD may direct. 


§905.684 IHA performance and evaluation 

For any Federal fiscal year in which 
an IHA has received assistance under 
this subpart, the IHA shall submit a 
performance and evaluation report, in a 
form and at a time to be prescribed by 
HUD, describing its use of assistance in 
accordance with the approved annual 
statement. The report shall include an 
assessment of the relationship of the use 
of funds made available under this 
subpart, as well as the use of other 
funds such as Community Development 
Block Grant program assistance, State 
assistance, and private funding, to the 
needs identified in the IHA’s 
comprehensive plan and to the purposes 
of this subpart. The report shall include 
an assessment of how the PHA has used 
the modernization funds provided under 
this subpart to address the needs 
identified in its comprehensive plan and 
to carry out activities identified in its 
approved annual statement, and shall 
specifically address: any funds used for 
emergency needs not set forth in its 
annual statement; and any deviations 
within the 10% cap for ‘major changes” 
to the annual statement under § 905.678. 
The IHA must also describe the status of 
its obligations and expenditures from 
previous year’s annual grants, and 
specify how the IHA is performing with 
respect to the modernization schedules 
provided in its approved annual 
statements. The performance and 
evaluation report must also include a 
certification by the IHA that it has made 
reasonable efforts to provide notice to 
each resident in the projects covered by 
the comprehensive plan of the 
opportunity to review the draft report 
and to comment on it before its 
submission to HUD. 


§905.687 HUD review of IHA performance. 

(a) HUD determination. At least 
annually, HUD shall carry out such 
reviews of IHA performance as may be 
necessary or appropriate to make the 
determinations required by this 
paragraph, taking into consideration all 
available evidence. 

(1) Conformity with comprehensive 
plan. HUD will determine whether the 
IHA has carried out its activities under 
this subpart in a timely manner and in 
accordance with its comprehensive 
plan. 

(i) In making this determination, HUD 
will review the IHA’s performance to 
determine whether the modernization 
activities undertaken during the period 
under review conform substantially to 
the activities specified in the approved 
annual statement, consistent with the 
approved comprehensive plan. HUD will 
also review an IHA’s schedules which 
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are provided with its annual statement 
for purposes of determining whether the 
IHA has carried out its modernization 
activities in a timely manner. The 
review may also include whether any 
activities that were undertaken which 
were not included in the approved 
annual statement are eligible under 

§ 905.666, are specified in the action 
plan, or are due to emergencies. In 
addition, for the early years of the CGP 
modernization program, HUD will also 
consider an IHA's performance in 
carrying out its modernization program 
under CIAP for purposes of the 
determination under this section. HUD 
will also consider whether the IHA 
received more or less funding than 
anticipated when it developed its annual 
statement. 

(ii) HUD will review an IHA’s 
performance to determine whether the 
activities carried out comply with the 
requirements of the Act, including the 
requirement that the work carried out 
meets the modernization and energy 
conservation standards in § 905.603, this 
part, and other applicable laws and 
regulations. 

(2) Continuing capacity. HUD will 
determine whether the IHA has a 
continuing capacity to carry out its 
comprehensive plan in a timely manner. 

(i) The primary factors to be 
considered in arriving at a 
determination that a recipient has a 
continuing capacity are those described 
in paragraphs (a) (1) and (3) of this 
section as they relate to carrying out the 
comprehensive plan. If HUD determines 
that the IHA has: 

(A) Carried out its activities under the 
CGP program in a timely manner, taking 
into account the level of funding 
available; 

(B) Adequately inspected its 
modernization projects to assure that 
the physical work is being carried out in 
accordance with the plans and 
specifications; 

(C) Administered its modernization 
contracts in accordance with an 
acceptable procurement policy, as 
provided in 24 CFR 85.36; 

(D) Carried out its activities in 
accordance with its comprehensive 
plan; and 

(E) Has satisfied, or made reasonable 
progress toward satisfying, the 
performance standards prescribed in 
paragraph (a)(3) of this section as they 
relate to activities under the CGP 
program, HUD will generally consider 
the IHA to have a continuing capacity. 

(ii) HUD will give particular attention 
to IHA efforts to accelerate the progress 
of the program and to prevent the 
recurrence of past deficiencies or 
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noncompliance with applicable laws 
and regulations. 

(3) Reasonable progress. HUD shall 
determine whether the IHA has 
satisfied, or has made reasonable 
progress towards satisfying, the 
following performance standards: 

(i) With respect to the physical 
condition of each project, whether the 
work items being carried out by the IHA 
are in conformity with the 
modernization standards, and the 
energy conservation and life-cycle cost- 
effective performance standards, and 
whether the IHA has brought, or is 
making reasonable progress toward 
bringing, all of its projects to these 
standards, in accordance with targets 
identified in its action plan; and 

(ii) With respect to the management 
condition of the IHA, whether the IHA 
has corrected deficiencies, both IHA- 
wide and at its high-need projects, 
which have been identified or 
determined under § 905.135 and the 
ACA, or whether it has made 
reasonable progress toward correcting 
identified deficiencies in accordance 
with goals established in the IHA’s 
management improvement plan under 
§ 905.135. 

The Department will propose changes to 
these standards only after consultation 
with IHAs and IHA organizations. 

(b) Condition for receipt of assistance. 
No financial assistance may be made 
available under this subpart unless HUD 
determines that the IHA has made 
substantial efforts to meet the objectives 
of the preceding year under the IHA’s 
comprehensive plan or, for the first year 
an IHA receives assistance under the 
CGP program, under the IHA’s approved 
CIAP program. In making this 
determination, HUD will take into 
account its determinations under 
paragraph (a) of this section. 

(c) Corrective action. (1) HUD may 
order an IHA to take corrective action 
only if HUD determines: 

(i) The IHA has not submitted a 
performance and evaluation report, in 
accordance with § 905.684; 

(ii) The IHA has not carried out its 
activities under this subpart in a timely 
manner and in accordance with its 
comprehensive plan; 

(iii) The IHA does not have a 
continuing capacity to carry out its 
comprehensive plan in a timely manner; 

(iv) The IHA has not satisfied, or has 
not made reasonable progress towards 
satisfying, the performance standards 
specified in paragraph (a)(3) of this 
section; 

(v) An audit conducted in accordance 
with 24 CFR Part 44 and § 905.120 
reveals findings that HUD reasonably 
believes require corrective action; 


(vi) The IHA has failed to repay HUD 
for amounts awarded under the CGP 
program that were improperly 
expended; or 

(vii) The IHA has been determined to 
lack administrative capability, in 
accordance with § 905.135. 

(2) HUD shall design corrective action 
to prevent a continuation of the 
deficiency; mitigate any adverse effects 
of the deficiency to the extent possible; 
and prevent a recurrence of the same or 
similar deficiencies. 

(3) HUD may direct an IHA to take 
one or more of the foliowing corrective 
actions: 

(i) Submit additional information: 

(A) Concerning the IHA’s 
administrative, planning, budgeting, 
accounting, management, and 
evaluation functions, to determine the 
cause for a IHA not meeting the 
standards in paragraph {a} (1), (2), or (3) 
of this section; 

(B) Explaining any steps the IHA is 
taking to correct the deficiencies; 

(C) Documenting that IHA activities 
were not inconsistent with the IHA's 
annual statement or other applicable 
laws, regulations, or program 
requirements; and 

(D) Demonstrating that the IHA has a 
continuing capacity tc carry out the 
comprehensive plan in a timely manner; 

(ii) Submit schedules for completing 
the work identified in its annual 
statement and report periodically on its 
progress on meeting the schedules; 

(iii) Correct deficiencies specified in a 
letter from HUD advising the IHA of the 
deficiencies and warning it that HUD 
will impose sanctions if the deficiency 
recurs or if it is not corrected within a 
specified time; 

(iv) Submit supporting material to 
document one or more of the statements, 
resolutions, and certifications submitted 
as part of the IHA’s comprehensive 
plan, annual statement, or performance 
and evaluation report; 

(v) Not to incur financial obligations, 
or to suspend payments for one or more 
activities; 

(vi) Reimburse, from non-HUD 
sources, One or more program accounts 
for any amounts improperly expended; 

(vii) Take such other corrective 
actions HUD determines appropriate to 
correct IHA deficiencies. 

(d) Conditioning. HUD may condition 
the approval of the next year’s annual 
statement, or otherwise condition an 
IHA's program, based on: Substantial 
evidence, in accordance with paragraph 
(a) of this section; or an IHA’s failure to 
take corrective action within a 
reasonable time after HUD has notified 
the IHA of the deficiency. Before 
conditioning an IHA’s modernization 
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program, HUD will notify the IHA and 
give it an opportunity, within a 
prescribed period of time, to consult 
with HUD regarding the proposed 
action. 

(e) Withholding, recapturing, and 
reallocating grant amounts. (1) HUD 
may withhold some or all of the IHA’s 
annual grant where it has required an 
IHA to take corrective action and the 
IHA has failed to correct the deficiency 
within a reasonable time. In addition, 
HUD may recapture for good cause any 
grant amounts previously provided to an 
IHA, based upon a determination that 
the IHA has failed to comply with the 
requirements of the CGP program (other 
than because of an IHA’s designation as 
an agency that lacks administrative 
capability under § 905.135). Before 
withholding or recapturing some or all of 
an IHA's annual grant, HUD will notify 
the IHA and give it an opportunity, 
within a prescribed period of time, to 
consult with HUD regarding the 
proposed action. 

(2) Where HUD was withheld in IHA’s 
annual grant for a prescribed period of 
time, or recaptured for good cause some 
or all of an IHA’s annual grant, it may 
reallocate such amounts to other IHAs 
under the CGP program which have not 
been determined by HUD to lack 
administrative capability under 
§ 905.135, and to PHAs under the CGP 
program which are not designated as 
either troubled or mod troubled under 
the PHMAP at 24 CFR part 901. Such 
funds shall be reallocted by HUD based 
upon the relative needs of these PHAs 
and IHAs, as determined under the 
formula at § 905.601 for the FFY in 
which the funds were derived, except 
that where such funds are recaptured for 
good cause from an IHA for a reason 
other than its designation as an agency 
that lacks administrative capability 
under § 905.135, HUD shall first obtain 
congressional approval before 
reallocating such funds. Before 
reallocating some or all of an IHA’s 
annual grant, HUD will notify the IHA 
and give it an opportunity, within a 
prescribed period of time, to consult 
with HUD regarding the proposed 
action. 


PART 968—PUBLIC HOUSING 
MODERNIZATION 


10-11. The authority citation for 24 
CFR part-968 would continue to read, as 
follows: 


Authority: Secs. 6 and 14, United States 
Housing Act of 1937 (42 U.S.C. 1437d, 14377); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535{d)). 





19480 


12. Section 968.101 would. be revised, 
and a new § 968.103 would be added, to 
read as follows: 


Subpart A—General 


§ 968.101 Purpose and applicability. 

(a) Purpose. Section 14 of the Act 
established the Public Housing 
Modernization program, authorizing 
HUD to provide financial assistance to 
public housing agencies (PHAs) to 
improve the physical condition and 
upgrade the management and operation 
of existing public housing projects, to 
assure that such projects continue to be 
available to serve low income families. 
These physical and management - 
improvements are authorized under 
sections 5{c) and 14{b)(2) of the Act, 
pursuant to the funding method 
prescribed under section 14{k) of the 
Act. This part prescribes the 
requirements and procedures for the 
Public Housing Modernization Program. 

(b) Applicability. (1) Subpart A 
applies to all modernization under this 
part. Subpart B sets forth the 
requirements and procedures for the 
Comprehensive Improvement 
Assistance Program (CIAP) for PHAs 
that own or operate fewer than 500 
public housing units (fewer than 250 
units beginning in FFY 1993). Subpart C 
sets forth the requirements and 
procedures for the Comprehensive Grant 
program for PHAs that own or operate 
500 or more public housing units (250 or 
more units beginning in FFY 1993). 
Modernization of housing owned or 
operated by Indian housing authorities 
(IHAs) is covered by 24 CFR part 905. 
For purposes of the 500 or more unit 
threshold for participation in the 
Comprehensive Grant program (250 or 
more units beginning in FFY 1993), and 
for the formula allocation under 
§ 968.103, an existing rental and section 
23 bond-financed unit under the ACC 
shall count as one unit; a unit under the 
Turnkey III program shall count as one- 
fourth of a unit; and a unit under the 
Mutual Help program shall count as 
three-quarters of a unit. A PHA that has 
already qualified to participate in the 
CGP program because it owns or 
operates 500 or more units (250 or more 
units beginning in FFY 1993), may elect 
to continue to participate in the CGP 
program so long as it owns or operates 
at least 400 units (at least 200 units 
beginning in FFY 1993). 

(2) This part applies to PHA-owned 
low income public housing projects, 
including conveyed Lanham Act and 
Public Works Administration (PWA) 
projects, and to section 23 Leased 
Housing Bond-Financed projects, for 
which PHAs request assistance under 
the CIAP or CGP programs. This part 


also applies to the implementation of 
modernization programs which were 
approved before FFY 1992. This part 
does not apply to projects under the 
section 23 Leased Housing Non-Bond 
Financed program, the section 10({c) 
Leased program, or the section 23 or 
section 8 Housing Assistance Payments 
programs. 

(c) Transition. Any amount that HUD 
has obligated to a PHA under the CIAP 
program must be used for the purposes 
for which the funding was provided, or 
for purposes consistent with an 
approved action plan submitted by the 
PHA under the Comprehensive Grant 
program. 


§ 968.103 Allocation of funds under 
section 14. 

(a) General. This section describes the 
process for allocating modernization 
funds to the aggregate of PHAs and 
IHAs participating in the CLAP program 
{i.e., agencies that own or operate fewer 
than 500 units, or fewer than 250 units 
beginning in FFY 1993), and to 
individual PHAs and IHAs participating 
in the Comprehensive Grant program 
(i.e., agencies that own or operate 500 or 
more units, or 250 or more units 
beginning in FFY 1993). The program 
requirements governing IHA 
participation in the CIAP and CGP 
programs are contained in 24 CFR part 
905 (subpart J). 

(b) Set-aside for disasters and 
emergencies for CGP agencies: For each 
FFY, HUD shall reserve from amounts 
approved in appropriations acts for 
grants under this part, $75 million 
(which shall include unused amounts 
reserved during previous FFYs), which 
shall be made available to PHAs under 
24 CFR part 968 (subpart C) and to IHAs 
with 500 or more units (250 or more units 
beginning in FFY 1993) under 24 CFR 
part 905 (subpart I), for modernization 
needs resulting from natural and other 
disasters, and from emergencies. HUD 
shall replenish this reserve at the 
beginning of each FFY so that it always 
begins with a $75 million balance. Any 
unused funds from previous years will 
remain in the reserve until allocated. 
The requirements governing the reserve 
for disasters and emergencies, and the 
procedures by which a PHA may 
request such funds, are set forth in 
§ 968.312. 


(c) Set-aside for credits for mod 
troubled PHAs under subpart C of this 
part—{1) General. After deducting 
amounts for the reserve for natural and 
other disasters and for emergencies 
under paragraph (b) of this section, HUD 
shall set aside no more than five percent 
of the remaining amount for the purpose 
of providing credits to PHAs that are 
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included on the initial designation of 
mod troubled agencies under the 
PHMAP (see 24 CFR part 901). The 
purpose of this set-aside is to 
compensate such PHAs for amounts not 
allocated by HUD because of their 
designation as a mod troubled agency. 

(2) Non-applicability to IHAs. Since 
the PHMAP performance indicators/ 
standards under 24 CFR part 901 do not 
apply to IHAs, these agencies cannot be 
deemed “mod troubled” for purposes of 
the Comprehensive Grant modernization 
program. Hence, IHAs are not subject to 
any reduction in funding under section 
14(k)(5)(a) of the Act, nor do they 
participate in the set-aside of credits 
established under paragraph (c)(1) of 
this section. 


(d) Formula allocation based on 
relative needs. After determining the 
amounts to be reserved under 
paragraphs (b) and (c) of this section, 
HUD shall allocate the amount 
remaining pursuant to the formula set 
forth in paragraphs (e) and (f) of this 
section, which is designed to measure 
the relative backlog and accrued needs - 
of PHAs and JHAs. 


(e) Allocation for backlog needs. HUD 
shall allocate half of the formula amount 
determined under paragraph (d) of this 
section based on the relative backlog 
needs of PHAs and IHAs (after 
deducting 60 percent of the 
modernization funds made available 
from FFY 1984 to 1991, and 60 percent of 
the funds made available for the Major ~ 
Reconstruction of Obsolete Projects 
(MROP), to the PHA or IHA with 500 or 
more units; or 60 percent of the 
modernization funds made available 
from FFY 1984 to 1992, and 60 percent of 
the MROP funds made available for the 
PHA or IHA with-250 to 499 units, 
subject to a maximum fifty percent 
deduction of a PHA’s or IHA’s total 
need for backlog funding), as follows: 


(1) Statistically reliable data. Where 
HUD determines that the data 
concerning the categories of backlog 
need identified under paragraph (e)(3) of 
this section are statistically reliable for 
individual IHAs and PHAs with 500 or 
more units (250 or more units beginning 
in FFY 1993), or the aggregate of IHAs 
and PHAs with fewer than 500 units 
(fewer than 250 units beginning in FFY 
1993) not participating in the formula 
funding portion of the modernization 
program, it will base its allocation on 
direct estimates of the statutory 
categories of backlog need, based on the 
most recently available, statistically 
reliable data. re 


(2) Statistically reliable data a 
unavailable. Where HUD determines 
that statistically reliable data 
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concerning the categories of backlog 
need identified under paragraph (e)(3) of 
this section are not available for 
individual PHAs and IHAs with 500 or- 
more units (250 or more units beginning 
in FFY 1993), it will base its allocation of 
funds under this section on estimates of 
the categories of backlog need using: 

(i) The most recently available data 
on the categories of backlog need under 
paragraph (e)(3) of this section; 

(ii) Objectively measurable data 
concerning the following PHA or IHA, 
community and project characteristics: 

(A) The average number of bedrooms 
in the units in a project. (Weighted at 
2858.7); 

(B) The proportion of units in a project 
available for occupancy by very large 
families. (Weighted at 7295.7); 

(C) The extent to which units for 
families are in high-rise elevator 
projects. (Weighted at 5555.8); 

(D) The age of the projects. (Weighted 
at 206.5); 

(E) In the case of a large agency, the 
number of units with 2 or more 
bedrooms. (Weighted at .433); 

(F) The cost of rehabilitating property 
in the area. (Weighted at 27544.3); 

(G) For family projects, the extent of 
population decline in the unit of general 
local government determined on the 
basis of the 1970 and 1980 censuses. 
(Weighted at 759.5); 

(iii) An equation constant of 1412.9. 
(3) Categories of backlog need. The 
most recently available data used under 

either paragraph (e)(1) or (2) of this 
section must pertain to the following 
categories of backlog need: 

(i) Backlog of needed repairs and 
replacements of existing physical 
systems in public housing projects; 

(ii) Items that must be added to 
projects to meet HUD’s modernization 
standards under § 968.115, and State 
and local codes; and 

(iii) Items that are necessary or highly 
desirable for the long-term viability of a 
project, in accordance with HUD 
guidelines. 

(f) Allocation for accrual needs. HUD 
shall allocate the other half remaining 
under the formula allocation under 
paragraph (d) of this section based upon 
the relative accrued needs of PHAs and 
IHAs, determined as follows: 

(1) Statistically reliable data. Where 
HUD determines that statistically 
reliable data are available concerning 
the categories of need identified under 
paragraph (f)(3) of this section for 
individual PHAs and IHAs with 500 or 
more units (250 or more units beginning 
in FFY 1993), and for the aggregate of 
PHAs and IHAs with fewer than 500 
units (fewer than 250 units beginning in 
FFY 1993), it shall base its allocation of 


assistance under this section on the 
needs that are estimated to have 
accrued since the date of the last 
objective measurement of backlog needs 
under paragraph (e)(1) of this section; 

(2) Statistically reliable data is 
unavailable. Where HUD determines 
that statistically reliable data 
concerning the categories of need 
identified under paragraph (f)(3) of this 
section are not available for individual 
PHAs and IHAs with 500 or more units 
(250 or more units beginning in FFY 
1993), it shall base its allocation of 
assistance under this section on 
estimates of accrued need using: 

(i) The most recently available data 
on the categories of backlog need under 
paragraph (f)(3) of this section; 

(ii) Objectively measurable data 
concerning the following PHA or IHA, 
community, and project characteristics: 

(A) The average number of bedrooms 
in the units in a project. (Weighted at 
100.1.) 

(B) The proportion of units in a project 
available for occupancy by very large 
families. (Weighted at 356.7.) 

(C) The age of the projects. (Weighted 
at 10.4.) 

(D) The extent to which the buildings 
in projects of an agency average fewer 
than 5 units. (Weighted at 87.1.) 

(E) The cost of rehabilitating property 
in the area. (Weighted at 679.1.) 

(F) The total number of units of each 
PHA or IHA that owns or operates 500 
or more units (250 or more units 
beginning in FFY 1993). (Weighted at 
0144); 

(iii) An equation constant of 602.1; 

(3) Categories of need. The data to be 
provided under either paragraph (f}(1) or 
(2) of this section must pertain to the 
following categories of need: 

(i) Backlog of needed repairs and 
replacements of existing physical 
systems in public housing projects; and 

(ii) Items that must be added to 
projects to meet HUD’s modernization 
standards under § 968.115, and State 
and local codes. 

(g) Allocation for CIAP program. The 
formula amount determined under 
paragraphs (e) and (f) of this section for 
PHAs and IHAs with fewer than 500 
units (fewer than 250 units.beginning in 
FFY 1993) shall be allocated to PHAs in 
accordance with the requirements of 
subpart B of this part (the 
Comprehensive Improvement 
Assistance Program), and to IHAs in 
accordance with the requirements of 24 
CFR part 905 (subpart I, the CIAP 
program). 

(h) Allocation for Comprehensive 
Grant program. The formula amount 
determined under paragraphs (e) and (f) 
of this section for PHAs with 500 or 
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more units (250 or more units beginning 
in FFY 1993) shall be allocated in 
accordance with the requirements of 
subpart C of this part (the 
Comprehensive Grant Program), and for 
IHAs in accordance with the 
requirements of 24 CFR part 905 
(subpart I, the CGP program). A PHA 
that is eligible to receive a grant under 
the Comprehensive Grant program may 
appeal the amount of its formula 
allocation in accordance with the 
requirements set forth in § 968.315(b)(2). 
A PHA which is eligible to receive 
modernization funds under the 
Comprehensive Grant program because 
it owns or operates 500 or more units 
(250 or more units beginning in FFY 
1993), is disqualified from receiving 
assistance under the CIAP program 
under this part. 

(i) Use of formula allocation. Any 
amounts allocated to a PHA under 
paragraphs (e) and (f) of this section 
may be used for any eligible activity 
under this part, notwithstanding that the 
allocation amount is determined by 
allocating half based on the relative 
backlog needs and half based on the 
relative accrued needs of PHAs and 
THAs. 

(j) Calculation of number of units. For 
purposes of determining under this 
section the number of units owned or 
operated by a PHA or IHA, and the 
relative modernization needs of PHAs 
and IHAs, HUD shall count as one unit 
each existing rental and section 23 
bond-financed unit under the ACC, 
except that it shall count as one-fourth 
of a unit each existing unit under the 
Turnkey III program, and as three- 
quarters of a unit each existing unit 
under the Mutual Help program, to take 
into account the responsibility of 
families for the costs of certain 
maintenance and repair. 

(k) Demolition or disposition of units. 
Where an existing unit under an ACC is 


' demolished or disposed of, HUD shall 


not adjust the amount the PHA or IHA 
receives under the formula, unless more 
than one percent of the units are 
affected on a cumulative basis. Where 
more than one percent of the existing 
units are demolished or disposed of, 
HUD shall reduce the formula amount 
for the PHA or IHA over a 3-year period 
to reflect removal of the units from the 
ACC. In implementing this provision, 
HUD shall compare the units eligible for 
funding in the initial year under formula 
funding with the number of units eligible 
for funding for formula funding purposes 
for the current year. If the change is less 
than one percent, the IHA or PHA will 
be funded as though no change had 
occurred. If the change is greater than 
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one percent, the number of units on 
which formula funding is based will be 
the number of units reported as eligible 
. for funding for the current program, plus 
two-thirds of the difference between the 
initial year and the current year in the 
first year, plus one third of the 
difference in the second year, and at the 
level of the current year in the third 
year. Once a PHA’s unit count has been 
fully reduced to reflect the new number 
of units under the ACC, this new 
number of units will serve as the base 
for purposes of calculating whether 
there has been a one percent reduction 
in units on a cumtlative basis. A 
reduction in formula funding, based 
upon additional reductions to the 
number of a PHA’s units, will also be 
phased in over a three-year period, as 
described in this paragraph. Where a 
PHA's units are reduced in two or more 
consecutive years, the actual unit count 
for the second or subsequent year shall 
be used as the basis for determining 
whether the one percent reduction is 
reached, and for purposes of calculating 
the phase-down of funds. Units which 
are added to a PHA’s or IHA’s inventory 
after the initial year of the CGP program 
shall be disregarded for purposes of 
calculating any reduction in a PHA’s or 
IHA’s funding caused by a loss of units 
through demolition or disposition. 

13. Section 968.110 would be amended 
by adding a new paragraph (m), to read 
as follows: 


§ 968.110 Other program requirements. 
* * 


* * * 


(m) Coastal barriers. In accordance 
with the Coastal Barriers Resources Act, 
16 U.S.C. 3501, no financial assistance 
under this part may be made available 
within the Coastal Barrier Resources 
System. 

14. Section 968.115 would be amended 
by revising paragraphs (a) and (b), to 
read, as follows: 


§ 968.115 Modernization and energy 
conservation standards. 


(a) All improvements funded under 
this part, which may include alterations, 
betterments, additions, replacements, or 
non-routine maintenance, shall meet the 
HUD modernization standards 
described in paragraph (b) of this © 
section and established to provide 
decent, safe, and sanitary living 
conditions in PHA-owned and PHA- 
operated public housing. All 
improvements funded under this part 
shall meet the HUD-energy conservation 
standards for cost-effective energy 
conservation measures in such projects, 
described in paragraphs (c) and {d) of 
this section. 


(b) The modernization standards are . 


comprised of both mandatory and 
project-specific standards. The 
mandatory standards are intended to 
provide decent, safe, and sanitary living 
conditions in public housing, including 
corrections of violations of basic health 
and safety codes, and to address all 
deficiencies, including those related to 
deferred maintenance. The project- 
specific standards permit a PHA to 
undertake improvements that are 
necessary or highly desirable for the 
long-term physical and social viability 
of a project, which include site and 
building security. The modernization 
standards are contained in HUD 
Handbook 7485.2, as revised, Public and 
Indian Housing Modernization 
Standards,! and in other documents 
cited in the Handbook. 


* * * * * 


Subpart B—Comprehensive 
improvement Assistance Program (For 


‘ PHAs That Own or Operate Fewer 


Than 500 Public Housing Units) (Fewer 
Than 250 Units Beginning in FFY 1993) 


15. The heading of subpart B of 24 
CFR Part 968 would be revised to read, 
as set forth above. 

16. Section 968.201 would be revised 
to read, as follows: 


§ 968.201 Purpose. 

The purpose of this subpart is to set 
forth the policies and procedures for the 
CIAP program under which PHAs that 
own or operate fewer than a total of 500 
units of public housing (fewer than 250 
units beginning in FFY 1993) receive 
financial assistance for the 
modernization of public housing 
projects, including comprehensive, 
emergency, homeownership, and special 
purpose modernization. Funding for this 
program is provided under section 5(c) 
of the Act, pursuant to section 14(k) of 
the Act (see § 968.103 for the formula 
allocation process for the aggregate of 
CIAP agencies under this subpart). 

17. The definition of “special purpose 
modernization,” contained in § 968.203, 
would be amended by adding a new 
paragraph (6), by removing the word 
“and” at the end of paragraph (4), and 
by revising the period at the end of 
paragraph (5) to read “; and”, to read as 
follows: 


§ 968.203 Definitions. 
“ « “% e * 


Special purpose modernization. * * * 


Copies may be obtained by writing to the Office 
of Public and-Indian Housing, 451 7th Street, SW., 
Room 4122, Washington, DC 20410. : 
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(6) Special purpose management 
modernization. 


* * * * * 


18. Section 968.205 would be amended 
by revising paragraph (b)(1) introductory 
text; by adding a new paragraph (b)(3); 
and by revising paragraph (f), to read as 
follows: 

§ 968.205 Eligible 

(b) Management improvement costs— 
(1) Eligibility. Management 
improvements that are project-specific 
or PHA-wide in nature are eligible costs 
only under special purpose management 
modernization under paragraph (b)(3)} 
of this section, or under comprehensive 
modernization, subject to all of the 
following conditions: 


* * * * 


(3) Special purpose management 
modernization. Special purpose 
management improvements are eligible 
modernization costs under the category 
of special purpose modernization, if they 
address needs which are not otherwise 
eligible for assistance under paragraph 
(b)(1) of this section. 


* * 


- 


* 


(f) Homeownership projects—{1) 
General. For homeownership projects 
only, eligible physical improvements are 
limited to work items that are not the 
responsibility of the homebuyer families 
and that are related to health and 
safety, correction of development 
deficiencies, physical accessibility, cost- 
effective energy conservation measures, 
and lead-based paint testing and 
abatement. Nonroutine maintenance or 
replacements, additions, items that are 
the responsibility of the homebuyer 
families, and management 
improvements, are not eligible 
modernization costs for homeownership 
projects. 

(2) Exception for vacant and non- 
homebuyer-occupied Turnkey IH units. 
Notwithstanding the requirements of 
paragraph (f}(1) of this section, a PHA 
may use no more than a single CIAP 
grant under this part for purposes of 
comprehensively modernizing a vacant 
and non-homebuyer-occupied Turnkey _ 
III unit. A PHA that intends to use funds 
under this paragraph must identify in its 
application the specific units proposed 


- for modernization and subsequert sale, 


including the name/number of the 
projects in which the units are located. 


. In addition, the PHA must demonstrate 


in its application that: The proposed 
modernization under this paragraph 
would result in bringing the identified 
units into full compliance with the 
homeownership objectives under the 
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Turnkey Ill program (see 24 CFR part 
904); and the PHA has homebuyers who 
are both eligible for homeownership, in 
accordance with the requirements of 24 
CFR part 904, and who have 
demonstrated their intent to be placed 
into each of the Turnkey III units 
proposed to be comprehensively 
modernized. Before a PHA can draw 
down funds for the comprehensive 
modernization of a unit under this 
paragraph, it must first deplete any 
tenant equity account, or Non-Routine 
Maintenance Reserve (NRMR) 
pertaining to the unit (although the PHA 
may retain in the NRMR sufficient funds 
to carry out future work items not 
covered by the comprehensive 
modernization of the unit). Any increase 
in the value of a unit caused by its 
comprehensive modernization under this 
paragraph shall be reflected in the 
purchase price for subsequent 
homebuyers, as a result of its appraised 
fair market value. 


* * * * * 


19. Section 968.210 would be amended 
by removing paragraph (e){3), and by 
redesignating paragraph (e)(4) as 
paragraph (e)(3). 

20. Part 968 of title 24 of the Code of 
Federal Regulations would be amended 
by adding a new subpart C, to read as 
follows: 


Subpart C—Comprehensive Grant Program 
(For PHAs That Own or 500 or 
More Public Housing Units) (250 or More 
Units Beginning in FFY 1993) 


Sec. 

968.301 Purpose. 

968.305 Definitions. 

968.310 Eligible costs. 

968.312 Reserve for disasters and 
emergencies (non-formula). 

968.315 Allocation of assistance for troubled 
and non-troubled PHAs (formula). 

968.318 Modernization strategy. 

968.320 Comprehensive plan (including 
action plan). 

968.325 HUD review and approval of 
comprehensive plan (including action 
plan). 

968.330 Annual statement of activities and 
expenditures. 

968.335 Conduct of modernization activities. 

968.340 PHA performance and evaluation 
report. 

968.345 HUD review of PHA performance. 


Subpart C—Comprehensive Grant 
Program (For PHAs That Own or 
Operate 500 or More Public Housing 
Units) (250 or More units Beginning in 
FFY 1993) 


§ 968.301 Purpose. 

(a) The purpose of the Comprehensive 
Grant program under this subpart is: 

(1) To provide modernization 
assistance to PHAs that own or operate 


a total of 500 or more units of public 
housing (250 or more units beginning in 
FFY 1993) on a reliable and more 
predictable basis to enable them to 
operate, upgrade, modernize, and 
rehabilitate public housing projects, to 
ensure their continued availability for 
low income families as decent, safe, and 
sanitary rental housing at affordable 
rents; 

(2) To provide considerable discretion 
to PHAs to decide the specific 
improvements, the manner of their 
execution, and the timing of the 
expenditure of funds; 

(3) To simplify significantly the 
program of Federal assistance for 
capital improvements in public housing 
projects; 

(4) To provide increased opportunities 
and incentives for more efficient 
or a of public housing projects; 
an 

(5) To give PHAs greater control in 
planning and expending funds for 
modernization, rehabilitation, 
maintenance, and improvement of 
public housing projects to benefit low 
income families. 

(b) The purpose of this subpart is to 
set forth the policies and procedures for 
the Comprehensive Grant program 
under which PHAs that own or operate 
a total of 500 or more units of public 
housing (250 or more units beginning in 
FFY 1993) receive financial assistance 
on a formula grant basis in accordance 
with § 968.103 (e) and (f) for the 
modernization of public housing 
projects. 


§ 968.305 Definitions. 

In addition to the definitions in 
§ 968.105, the following definitions apply 
to this subpart: 

Action plan. A plan of the actions to 
be funded by a PHA over a period of 
five years (including a PHA'’s proposed 
allocation of its modernization funds to 
a reserve established under 
§ 968.310(a}(3) to make the necessary 
physical management improvements 
identified in the PHA's comprehensive 
plan. The action plan is updated 
annually to reflect a rolling five-year 
base. (See § 968.320(b)(5).) 

Annual statement. A statement 
submitted annually by a PHA to HUD of 
the activities and related costs it 
expects to fund with the annual grant, 
and with any other modernization funds 
available to the PHA. (See § 968.330.) 

Comprehensive plan. A pian prepared 
by a PHA and approved by HUD setting 
forth all of the physical and 
management improvement needs of the 
PHA’'s public housing projects, and the 
management improvement needs of the 
PHA and its high need and other 
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designated projects, and which includes 
the IHA’s action plan, cost estimates, 
cost certification, and required local 
government and PHA certifications. The 
comprehensive plan may be revised, as 
necessary (but at least once every five 
years). (See § 968.320(b).) 

Emergency work. Physical work items 
of an emergency nature, posing an 
immediate threat to resident life, health, 
or safety. Under the Comprehensive 
Grant program, management 
improvements are not eligible as 
emergency work and, therefore, must be 
covered by the comprehensive plan 
(including the action plan) before the 
PHA may carry them out. 

High need project. A project with 
either: 

(1) High vacancy rates (i.e., 15 percent 
or more vacant units, excluding units 
which have been approved by HUD for 
demolition or disposition, or which are 
in a funded, on-schedule modernization 
program); or 

(2) High cost (modernization hard 
costs exceed 25 percent of Total 
Development Cost for non-elevator 
projects, or 28 percent for elevator 
projects). 

Homebuyer agreemeni. A Turnkey Ill 
Homebuyer's Ownership Opportunity 
Agreement. 

Improvement plan. [Reserved] 

Lack of management capability. The 
PHA has inadequate management 
practices, as determined by HUD on the 
basis of its annual review of PHA 
performance under § 968.345, or lacks 
management capability, as defined in 
§ 968.203, with respect to CIAP funding 
received by the PHA before FFY 1992, 
and has not taken appropriate corrective 
action. 

Memorandum of Agreement. (MOA. 
[Reserved] 

Modernization capability. A PHA has 
adequate modernization capability if the 
PHA: Obligates approved modernization 
funds in accordance with its approved 
implementation schedule, except in 
circumstances beyond the PHA’s 
contro}; adequately inspects its 
modernization projects to ensure that 
the physical work is being carried out in 
accordance with the HUD-approved 
budget (if appropriate), and plans and 
specifications, and that any HUD 
monitoring findings relating to the 
quality of the physical work have been, 
or are being, resolved; and has an 
acceptable procurement policy, in 
accordance with 24 CFR 85.36, and is 
administering its modernization 
contracts in accordance with that policy. 
(Modernization capability is a limited 
test of a PHA’s performance under 
certain key functions under the 
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modernization program, for the purpose 
of determining whether a PHA should be 
ordered under § 968.345 to take 
corrective action with respect to its 
modernization program. It does not 
purport to address the broader concept 
of designation as a mod troubled agency 
under PHMAP, which is used for the 
purpose of determining a PHA's level of 
funding under the CGP program.) 

Modernization funds. Funds derived 
from an allocation of budget authority 
for the purpose of funding physical and 
management improvements. 

Modernization project. The 
- improvements to one or more existing 
public housing projects, as set forth in 
the annual statement, under a new grant 
number designated for that FFY. The 
term “project” or “public housing 
project” means a development project 
with a unique project number. 

Modernization strategy. A PHA’s 
overall planning objectives and 
implementation schedule for 
modernizing its public housing projects 
under the Comprehensive Grant 
program. The modernization strategy 
encompasses the following components 
of a PHA’s comprehensive plan: 

(1) An Executive Summary 
($ 968.320(c)(1)); 

(2) The physical and management 
needs assessments, and related 
requirements under the comprehensive 
plan (§ 968.320 (c)(2), (c)(3), (c)(4). (c)(6), 
(c)(7) and (c)(8)); 

(3) The five-year action plan 
($ 968.320{c}(5)); and 

(4) The annual statement (§ 968.330). 

Non-routine maintenance. Work items 
that ordinarily would be performed on a 
regular basis in the course of upkeep of 
property, but have become substantial 
in scope because they have been put off, 
and involve expenditures that would 
otherwise materially distort the level 
trend of maintenance expenses. 
Replacement of equipment and 
materials rendered unsatisfactory 
because of normal wear and tear by 
items of substantially the same kind 
does qualify, but reconstruction, 
substantial improvement in the quality 
or kind of original equipment and 
materials, or remodeling that alters the 
nature or type of housing units does not 
qualify. 

PHA-wide resident group. A group of 
residents required to be consulted 
during the development of a 
comprehensive plan, amendment to the 
comprehensive plan, or an annual 
statement, under this subpart. The group 
should consist, to the extent possible, of 
members of the board of the PHA-wide 
resident council or resident management 
corporation, and at least one resident 
from each of the projects covered by the 


PHA's comprehensive plan, who shall 
be elected by the residents of each such 
project. 

PHMAP. The Performance 
Management Assessment Program 
(PHMAP) is designed to allow HUD to 
identify PHA management capabilities 
and deficiencies, and to lead to overall 
better management of the public housing 
program. See 24 CFR part 901. 

Reasonable cost. The hard cost 
(excluding the cost of management 
improvements, administration, 
architectural and engineering fees, and 
other soft costs) of rehabilitating a 
project that does not exceed 62.5 percent 
(for a nonelevator structure) or 69 
percent (for an elevator structure) of the 
total cost guidelines limit for a new 
project with the same structure type and 
number and size of units in the market 
area. 


§ 968.310. Eligible costs. 

(a) Eligible costs. A PHA may use 
financial assistance received under this 
subpart only: 

(1) To undertake activities described 
in its approved action plan under 
§ 968.320(c)(5), and its annual statement 
under § 968.330, including the following: 

(i) Physical improvements, including 
alteration, betterments, additions, 
replacement, and non-routine 
maintenance that are necessary to meet 
the modernization and energy 
conservation standards prescribed in 
§ 968.115. These mandatory standards 
may be exceeded only when the PHA 
determines that it is necessary or highly 
desirable for the long-term physical and 
social viability of the individual project. 
If demolition is proposed, the PHA shall 
comply with 24 CFR part 970; 

(ii) Management improvements that 
are necessary to correct management 
deficiencies that have been identified by 
the PHA in its comprehensive plan; 

(iii) Relocation payments and other 
relocation assistance for permanent and 
temporary relocation where such 
assistance is required by § 968.110(g); 

(iv) Administrative costs necessary 
for the additional design and 
implementation of the physical and 
management improvements, as follows: 

(A) The salaries of nontechnical and 
technical PHA personnel assigned full- 
time or part-time to the modernization 
program are eligible modernization 
costs. Any direct charges for salaries 
shall be justified by the PHA, authorized 
by HUD, and reflected by an 
appropriate revision to she PHA’s 
operating budget; anc 

(B) PHA contributions to employee 
benefit plans on behalf of nontechnical 
and technical PHA personnel are 
eligible modernization costs in 


Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Proposed’ Rules 


proportion to the amount of salary 
charged to the modernization program; 

(v) Lead-based paint testing costs, as 
described in §§965.705 and 965.706 of 
this chapter and §968.110(k); 

(vi) Lead-based paint hazard 
abatement costs, as described in 
§$965.705 and 965.706 of this chapter 
and §$968.110(k); and 

(vii) Use of management funds to 
assist a resident or resident 
management corporation, as defined in 
§964.7 of this chapter, to develop its 
management capabilities and carry out 
management improvements identified as 
PHA-wide or project-specific in nature, 
under the terms of a management 
contract between the PHA and the 
resident management corporation. (See 
part 964 of this chapter for information 
on the establishment and functions of 
resident management corporations.) 
Such funding is subject to the limitation 
indicated in paragraph (c) of this 
section; 

(2) To carry out emergency work, 
whether or not the need is indicated in 
the PHA’s comprehensive plan 
(including the action plan), or annual 
statement; 

(3) To fund a reserve to carry out 
eligible activities in future years, 
provided the PHA can demonstrate that: 

(i) Modernization funds are not 
neeeded for existing needs, as identified 
by the PHA in its comprehensive plan; 
or : 

(ii) A proposed work item requires 
more funds than the PHA would receive 
under its annual formula allocation; 

(4) To prepare a comprehensive plan 
and an action plan under §968.320, 
including reasonable costs necessary to 
assist residents-in participating in the 
planning process in a meaningful way; 
an annual statement under §968.330; and 
an annual performance and evaluation 
report under §968.340; and 

(5) To carry out an audit, in 
accordance with 24 CFR part 44 and 
§968.110(i). : 

(b) Homeownership projects—(1) 
General. For homeownership projects 
only, eligible physical improvements are 
limited to work items that are not the 
responsibility of the homebuyer families 
and that are related to health and 
safety, correction of development 


' deficiencies, physical accessibility, cost- 


effective energy conservation measures, 
and lead-based paint testing and 
abatement. Nonroutine maintenance or 
replacements, additions, items that are 
the responsibility of the homebuyer 
families, and management © 
improvements are not eligible 
modernization costs for homeownership 
projects. ; 
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(2) Exception for vacant and non- : 
homebuyer-occupied Turnkey III units. 
Notwithstanding the requirements of 
paragraph (b)(1) of this section, a PHA 
may use no more than a single CGP 
grant under this subpart for purposes of 
comprehensively modernizing a vacant 
and non-homebuyer-occupied Turnkey 
Ill unit. A PHA that intends to use funds 
under this paragraph must identify in its 
- comprehensive grant (including its 
action plan and annual statement) the 
specific units proposed for 
modernization and subsequent sale, 
including the name/number of the 
projects in which the units are located. 
In addition, the PHA must demonstrate 
in its comprehensive plan that: The 
proposed modernization under this 
paragraph would result in bringing the 
identified units into full compliance with 
the homeownership objectives under the 
Turnkey III program {see 24 CFR part 
904); and the PHA has homebuyers who 
are both eligible for homeownership, in 
accordance with the requirements of 24 
CFR part 904, and who have 
demostrated their intent to be placed 
into each of the Turnkey III units 
proposed to be comprehensively 
modernized. Before a PHA can draw 
down funds for the comprehensive 
modernization of a unit under this 
paragraph, it must first deplete any 
tenant equity account, or Non-Routine 
Maintenance Reserve (NRMR) 
pertaining to the unit (although the PHA 
may retain in the NRMR sufficient funds 
to carry out future work items not 
covered by the comprehensive 
modernization of the unit). Any increase 
in the value of a unit caused by its 
comprehensive modernization under this 
paragraph shall be reflected solely by its 
subsequent appraised value, and not by 
an automatic increase in its selling 
price. 

(c) Cost limitations. A PHA shall not 
use more than a total of 10 percent of its 
annual grant for management 
improvement costs. In addition, a PHA 
shall not use more than a total of 10 
percent of its annual grant on 
administrative costs, excluding any 
costs related to lead-based paint testing 
and relocation expenses. 

(d} Luxury improvements prohibited. 
A PHA shall not make luxury 
improvements, as specified by HUD. 


§ 968.312 Reserve for disasters and 
emergencies (non-formula). 

(a) Emergencies.—_{1) Eligibility for 
assistance. A PHA {including a PHA 
which has been designated as mod 
troubled under PHMAP) may obtain 
funds at any time, for any eliglble 
emergency work item as defined in 
§ 968.305, from the non-formula reserve 


established under § 968.103(b). It is not 
necessary for a PHA to have an 
approved modernization strategy under 
§ 968.318 before it can request 
emergency assistance from this reserve. 

(2) Procedure. To obtain emergency 
funds, a PHA must submit a request, in a 
form to be prescribed by HUD, which 
demonstrates that without the requested 
funds from the set-aside, the PHA would 
not have adequate funds available 
under its annual formula allocation 
under § 968.103 (e) and (f) and from 
other unobligated modernization funds, 
to correct the conditions which present 
an immediate threat to resident health 
or safety. HUD will immediately process 
a request for such assistance and if it 
determines that the PHA's request meets 
the requirements under paragraph {a}{1) 
of this section, it shall approve the 
request, subject to the availability of 
funds in the reserve. 

(3) Repayment of emergency funds. A 
PHA that receives assistance for its 
emergency needs from the reserve under 
§ 968.103(b) must repay such assistance 
from its succeeding years’ formula 
allocations, where available. To this 
extent, HUD shall deduct up to 56 
percent of a PHA's succeeding year's 
formula allocation under § 968.103 (e) 
and (f) to repay emergency funds 
previously provided by HUD to the 
PHA. The remaining balance, if any, 
shall be deducted from a PHA's 
succeeding years’ formula allocations. 

(b) Natural and other disasters—{1) 
Eligibility for assistance. APHA 
(including a PHA which has been 
designated as med troubled under 
PHMAP) may request assistance at any 
time from the non-formula reserve 
established under § 968.103(b) for the 
purpose of permitting the PHA to 
address a natural or other disaster. To 
qualify for assistance, the disaster must 
pertain to an extraordinary event 
affecting only one or a few PHAs, such 
as an earthquake, hurricane, riot, or civil 
disorder. Any disaster declared by the 
President (or which would qualify for a 
Presidential declaration if it were on a 
larger scale) qualifies for assistance 
under this paragraph. A PHA may 
receive funds from the reserve 
regardless of the availability of other 
modernization funds or reserves, but 
only to the extent its needs are in excess 
of its insurance coverage. It is not 
necessary for a PHA to have an 
approved modernization strategy under 
§ 968.318 before it can request 
assistance from the non-formula reserve 
under § 968.103{b). 

(2) Procedure. To obtain funding for 
natural or other disasters under 
§968.103(b), a PHA must submit a 


request, in a form to be prescribed by 
HUD, which demonstrates that the PHA 
meets the requirements of paragraph 
(b)(1) of this section. HUD will 
immediately process a request for such 
assistance and, if it determines that the 
request meets the requirements under 
paragraph (b)(1) of this section, it shall 
approve the request, subject to the 
availability of funds in the reserve. 

(3) Repayment. Funds provided to a 
PHA under § 968.103(b) for natural and 
other disasters shall be in the form of a 
grant, and are not required to be repaid. 


§ 968.315 Allocation of assistance for 
troubled and non-troubled PHAs (formula). 

(a) Submission of formula 
characteristics report.—{1} Formula 
characteristics report. Each PHA shall 
annually transmit data (in a form and at 
a time to be prescribed by HUD) 
concerning PHA and project 
characteristics so that HUD can develop 
the PHA’s annual funding allocation 
under this subpart, in accordance with 
§ 968.103 (e) and (f). If a PHA fails to 
submit to HUD the formula 
characteristics report by the prescribed 
deadline, HUD will use the data which it 
has available concerning PHA and 
project characteristics for purposes of 
calculating the PHA’s formula share, 

(2) PHA Board Resolution. The PHA 
include with its formula characteristics 
report under paragraph (a){1) of this 
section, a resolution adopted by the 
PHA Board of Commissioners approving 
the report, and certifying that the data 
contained in the formula characteristics 
report are accurate, to the best of its 
knowledge. 

(b) HUD notification of formula 
amount; appeal rights—{1) Estimated 
formula amounts. After HUD determines 
a PHA’s estimated formula allocations 
under § 968.103 (e) and {f) based upon 
the PHA, project and community 
characteristics, it shall notify the PHA of 
its estimated formula amount. 

(2) Appeal rights. A PHA may appeal 
in writing HUD's determination of its 
estimated formula amount within 30 
days of the date of HUD’s notification, 
on the basis that: There are unique 
circumstances applicable to the PHA; or 
there has been an error with respect to 
the PHA, project and community 
characteristics used by HUD to 
determine the PHA’s formula amount 
under § 968.103 {e) and (f}. A PHA which 
fails to submit the formula 
characteristics report to HUD by the 
prescribed deadline, as required by 
paragraph (a)(1) of this section, may not 
appeal its estimated formula amount. 

(i) Appeal based upon unique 
circumstances. A PHA that appeals its 
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formula allocation on the basis of 
“unique circumstances,” must indicate 
how it is unique, and specify the manner 
in which it is different from all other 
PHAs participating in the CGP 
modernization program, and provide 
any necessary supporting 
documentation. HUD shall render a 
written decision on a PHA's appeal 
under this paragraph within 30 days of 
the date of its receipt of the PHA's 
request for an appeal. HUD shall also 
publish in the Federal Register a 
description of the facts supporting any 
request for an appeal based upon 
“unique” circumstances, and the 
Department's final disposition of the 
appeal. 

(ii) Appeal based upon error. APHA 
that requests an appeal on the basis of 
an error must describe the nature of the 
error, and provide any necessary 
supporting documentation. HUD shall 
render a written decision on a PHA’s 
appeal under this paragraph within 30 
days of the date of its receipt of the 
PHA’s request for an appeal. 

(c) Reduced formula allocation for 
PHAs initially designated as mod 
troubled under PHMAP—{1) 
Notification. After a PHA that has been 
included in the initial designation of 
mod troubled agencies under PHMAP 
(24 CFR part 901) transmits to HUD its 
formula characteristics report under 
paragraph (a)(1) of this section, HUD 
shall inform the PHA whether its 
funding will be limited under this 
subpart because of its initial designation 
as a mod troubled PHA. HUD shall also 
provide the PHA with information 
concerning the PHA's funding levels for 
CIAP and MROP in FFYs 1989, 1990 and 
1991 for purposes of determining the 
PHA’s reduced formula allocation, in 
accordance with paragraph (c)(2) (i) and 
(ii) of this section. In addition, HUD will 
provide the PHA with information on, or 
an estimate of, its full formula allocation 
under § 968.103 (e) and (f), and the 
amount which represents 25 percent of 
the difference between the average 
amounts provided to the PHA in FFYs 
1989, 1990 and 1991 and its full formula 
allocation. 

(2) Reduction in funding. HUD shall 
determine the extent of the reduction in 
funding under paragraph (c}(1) of this 
section based upon: 

(i) The average of the amount that the 
mod troubled PHA received for 
modernization activities under this part, 
and for major reconstruction of obsolete 
projects, for FFYs 1989, 1990 and 1991, 
which average shall be adjusted to take 
into account changes in the cost of 
rehabilitating property based upon the 
Means Construction Cost Index; plus 


(ii) 25 percent of the difference 
between the amount determined under 
paragraph (c)(1)(i) of this section, and 
the amount that would have been 
allocated to the PHA for the fiscal year 
if it were not designated as a mod 
troubled PHA. 

(3) Right of appeal. The notiee under 
paragraph (c)(1) of this section shall also 
specify that a PHA which will receive a 
reduction in its formula allocation under 
paragraph (c)(2) of this section because 
of its initial designation under PHMAP 
as a mod troubled PHA, may petition 
HUD within 30 days of its receipt of 
HUD's notice, to increase the amount to 
be allocated to the PHA. HUD shall 
determine whether to increase the 
amount of assistance to provide a PHA 
under this paragraph based upon the 
PHA’s progress in meeting goals and 
targets set forth in the PHA's 
Memorandum of Agreement (MOA) 
under PHMAP concerning actions the 
PHA is expected to take to achieve at 
least a “C” grade under each of the mod 
troubled indicators/standards under the 
PHMAP. In its appeal request, a PHA 
must specify how it is achieving the 
goals and objectives set forth in the 
MOA. The request must be submitted to 
HUD within 30 days of the date of 
HUD’s notice under this paragraph. 
HUD shall render a decision in writing 
on the PHA’s request within 30 days of 
the date of its receipt of the PHA’s 
appeal and any supporting 
documentation. 

(4) Maximum allowable allocation to 
mod troubled PHAs. The maximum 
amount that HUD may provide to a PHA 
under this paragraph is the amount that 
would have been allocated to the PHA 
for the fiscal year if it had not been 
designated as a mod troubled PHA 
under PHMAP. Where the full formula 
allocation is less than the average of 
funding received by the PHA under 
CIAP and MROP for FFYs 1989, 1990, 
and 1991, the PHA will receive its full 
formula amount, and not its average 
funding level for FFYs 1989, 1990, and 
1991. 

(5) Reallocation of funds withheld 
from mod troubled PHAs. Any amounts 
which are not provided to a PHA under 
paragraph (c)(1) of this section because 
the PHA is included on the initial 
designation of mod troubled agencies 
under PHMAP, shall be reallocated by 
HUD to other PHAs under this subpart 
which are not designated as either 
troubled or mod troubled agencies under 
PHMAP, and to IHAs with 500 or more 
unit (250 or more units beginning in FFY 
1993) under 24 CFR part 905 (subpart I) 
which have not been determined to lack 
administrative capability, in accordance 
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with § 905.135, the ACA, and the Field 
Office Monitoring of IHAs Handbook. 
Such funds shall be reallocated based 
upon the relative needs of these PHAs 
and IHAs, as determined under the 
formula. 

(6) Credits for PHAs designated as 
mod troubled—({i) Accrual of credits. A 
PHA that has received a reduced 
formula allocation under paragraph 
(c)(1) of this section because it was 
included in the initial designation of 
mod troubled agencies under PHMAP 
may accrue credits under this 
paragraph, for up to three consecutive 
fiscal years, representing the difference 
between: 

(A) The amount the PHA would have 
been allocated for the FFY under 
§ 968.103 (e) and (f) if it were not 
included on the initial designation of 
mod troubled PHAs and PHMAP; and 

(B) The reduced funding amount 
actually provided to the PHA under 
paragraph (c)(2) of this section because 
it was included on the initial designation 
of mod troubled PHAs under PHMAP. 

(ii) Failure to remove mod troubled 
designation. After a three-year period 
during which the mod troubled PHA has 
accrued credits under paragraph (c)(6)(i) 
of this section, the credits accrued by 
the PHA shall be: 

(A) Decreased by 10 percent of the 
total accumulated credits if the PHA's 
initial designation as a mod troubled 
agency under PHMAP is not removed 
before the end of the first FFY following 
the three-year accrual period; 

(B) Decreased by an additional 20 
percent of the original total accumulated 
credits if the PHA’s initial designation 
as a mod troubled agency under PHMAP 
is not removed before the end of the 
second FFY following the three-year 
accrual period; 

(C) Decreased by an additional 30 
percent of the original total accumulated 
credits if the PHA’s initial designation 
as a mod troubled agency under PHMAP 
is not removed before the end of the 
third FFY following the three-year 
accrual period; and 

(D) Eliminated if the PHA’s initial 
designation as a mod troubled agency 
under PHMAP is not removed before the 
end of the fourth fiscal year following 
the three-year accrual period. 

(iii) Obtaining credits. HUD shall 
reserve under § 968.103(c) up to five 
percent of the total formula funds 
available for allocation in any fiscal 
year for the purpose of providing PHAs 
that are included on the initial 
designation of mod troubled PHAs 
under PHMAP with additional 
assistance after HUD determines that a 
PHA is no longer a mod troubled 
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agency. HUD shall make the 
determination that a PHA is no longer a 
mod troubled agency based upon its 
achieving at least a “C” grade under 
each of the mod troubled indicators/ 
standards that were initially used to 
designate the agency as mod troubled 
under the PHMAP. The amount of 
assistance to be provided under this 
paragraph shall be determined at the 
end of each FFY, and shall be provided 
to the formerly mod troubled PHA in the 
fiscal year following the year in which 
the PHA is removed from the mod 
troubled list. Such assistance shall be 
provided to the PHA in addition to a 
PHA’s regular formula allocation under 
§ 968.103 (e) and (f), and shall consist of: 

(A) The total amount of credits 
accumulated by the PHA under 
paragraph (c)(6)(i) of this section; minus 

(B) Any reductions under paragraph 
(c)(6)(ii) of this section to the total 
accumulated credits, based upon the 
length of time that the PHA has taken to 
remove its mod troubled designation; 
and 

(C)(2) Adjusted by HUD to take into 
account the ability of the PHA to 
expeditiously expend the accrued credit 
amounts. In general, HUD intends to 
adjust the rate at which a PHA is 
provided access to its credits under this 
paragraph so that a PHA receives 10% of 
its accrued credits in the first year; an 
additional 20% of its accrued credits in 
the second year; an additional 30% of its 
accrued credits in the third year; and the 
remaining 40% of its accrued credits in 
the fourth year, as determined 
appropriate by HUD; 

(2) In any fiscal year where formerly 
mod troubled PHAs are entitled to 
credits exceeding the five percent 
reserve, HUD shall apply a pro rata 
reduction for each formerly mod 
troubled PHA for such fiscal year. A 
PHA shall remain entitled to receive its 
outstanding balance of credits in future 
fiscal years, depending upon the 
availability of funds in the set-aside 
under § 968.103(c). 

(d) PHAs subsequently designated as 
mod troubled under PHMAP—{1} 
Notice; right of appeal. HUD shall notify 
any PHA that is determined to be a mod 
troubled agency, after the initial 
designation of such agencies under 
PHMAP, of its mod troubled status and 
to provide the PHA with an opportunity 
to appeal its mod troubled designation 
in accordance with the requirements of 
24 CFR part 901. HUD shall also inform 
the PHA that, unless the PHA is able to 
remove its designation as a mod 
troubled agency during the appeal under 
Part 901, it shall withhold and reallocate 
a substantial amount of the PHA’s 


formula allocation, in accordance with 
paragraph (d)(2) of this section. 

(2) Withholding and reallocation of 
formula funds—{i) Withholding. A PHA 
which is determined to be a mod 
troubled agency under PHMAP, 
following the opportunity provided to 
appeal such status under 24 CFR part 
901, shall have its entire formula 
allocation under § 968.103 (e) and (f) 
withheld for the fiscal year, except that 
the PHA shall remain eligible to receive 
funds for: 

(A) Emergency work; 

(B) Management improvements; and 

(C) Statutorily-required activities (e.g., 
lead-based paint testing and abatement, 
section 504 activities, etc.). 

(ii) Reallocation. Any amounts which 
are not provided to a PHA because of its 
designation as a mod troubled PHA 
under paragraph (d)(2)(i) of this section 
shall be reallocated by HUD to other 
PHAs under this subpart which are not 
designated as troubled or mod troubled 
under PHMAP, and to IHAs with 500 or 
more units (250 or more units beginning 
in FFY 1993) under 24 CFR part 905, 
subpart I, which have not been 
determined by HUD to lack 
administrative capability under 
§ 905.135, the ACA, and the Field Office 
Monitoring of IHAs Handbook. HUD 
shall reallocate such funds based upon 
the relative needs of these PHAs and 
IHAs, as determined under the formula. 


§ 968.318 Modernization strategy. 


Each PHA shall develop an overall 
moderization strategy to facilitate the 
planning and implementation of its 
modernization program under this 
subpart. The modernization strategy 
consists of the following components of 
a PHA’s comprehensive plan: An 
Executive Summary (§ 968.320(c)(1)); the 
physical and management needs 
assessments, and related requirements 
under the comprehensive plan (§ 968.320 
(c)(2), (c)(3), (c)(4). (c)(6), (c){7) and (c) 
(8)); the five-year action plan (§ 96 
8.320(c)(5); and the annual statement 
($ 968.330). All PHAs participating in the 
CGP program under this subpart must 
have an approved modernization 
strategy before they can draw down 
funds from their formula allocation, 
except in the case of emergencies. 


§ 968.320 Comprehensive pian (including 
action pian). 

(a) Deadline for submission. As soon 
as possible after modernization funds 
first become available for allocation 
under this subpart, HUD shall notify 
PHAs in writing of their availability and 
the deadline for submitting a 
comprehensive plan. 
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(b) Resident and local government 
participation. A PHA is required to 
develop the comprehensive plan under 
this section, and thereafter to annually 
amend portions of the plan (both for 
purposes of adding an additional year to 
the five-year rolling-base action plan, 
and to reflect any changes to the 
approved physical and management 
needs assessments), in consultation with 
local government officials and witn 
residents of the projects covered by the 
comprehensive plan, as set forth below: 

(1) Notification. The PHA shall make 
reasonable efforts to provide advance 
notice to each resident in the affected 
housing project(s) of the date and time 
of the meetings with the PHA-wide 
resident group under paragraph (b)(2) of 
this section, and of the public hearing 
under paragraph (b)(3) of this section; 

(2) Meeting with PHA-wide resident 
group. The PHA shall hold, at least three 
weeks before the public hearing under 
paragraph (b)(3) of this section, a 
meeting with the PHA-wide resident 
group at which the PHA shall provide 
residents with information concerning 
the contents of the PHA’s 
comprehensive plan so that residents 
can adequately comment on the 
contents of the plan at the public 
hearing; 

(3) Public hearing. The PHA shall hold 
a public hearing which provides 
appropriate local government officials, 
residents of the projects covered by the 
comprehensive plan, and other 
interested parties, an opportunity to 
summarize their priorities and concerns. 
The PHA shall give full consideration to 
the comments and concerns of local 
government officials and residents of the 
affected projects. 

(c) Contents of comprehensive plan. 
The comprehensive plan shall identify 
the physical improvements needed for a 
PHA and its high need projects. The 
plan shall also include estimates of the 
cost of these improvements. The costs 
associated with carrying out the 
identified improvements with respect to 
a PHA’s high need projects that have 
modernization hard costs which exceed 
25 percent of TDC for non-elevator 
projects, or 28 percent for elevator 
projects, must be certified to by a 
licensed engineer or architect. The plan 
shall set forth general strategies for 
addressing the needs (including those of 
high need projects), and highlight any 
special strategies, such as major 
redesign or partial demolition of a 
project, that are necessary to ensure the 
long-term physical and social viability 
of the projects. Accordingly, each 
comprehensive plan shall contain the 
following elements: 





{1) Executive summary. A PHA shall 
include as part of its comprehensive 
plan an Executive Summary to facilitate 
review and comprehension by the public 
and development residents. The 
Executive Summary consists of the 
following components: 

{i} For each of a PHA’s projects (with 
its high need projects being separately 
identified: 

{A} The total cost needed to bring 
each such project to a level at least 
equal to the HUD modernization 
standards (see HUD Handbook 7485.2, 
as revised, Public and Indian Housing 
Modernization Standards}, and to the 
energy conservation and life-cycle cost- 
effective performance standards under 
§ 968.115; 

{B) The percentage of the Total 
Development Cost standard required by 
the hard costs of the projects; and 

(C) The current percentage of vacant 
units in the project. 

In addition, the PHA should briefly 
describe the actions the PHA proposes 
to carry out under the CGP program to 
bring each of its projects to a level at 
least equal to the modernization 
standards, and to the energy 
conservation and life-cycle cost- 
effective performance standards. 

(ii) A listing of the PHA-wide 
management and operation areas under 
the PHMAP functional areas at 24 CFR 
part 901 which need improvement (as 
determined by a failed grade under the 
PHMAP indicators/standards, i.e., less 
than a “C” grade under any indicator/ 
standard), and a brief discussion of the 
PHA’s proposed actions under the CGP 
program to bring the PHA to at least a 
“C” grade) on each of the PHMAP 
indicators/standards, so that decent, 
safe, and sanitary living conditions will 
be provided in each of its projects. 

{iii) An identification of the PHA’s 
high need projects, and a discussion of 
the social, physical, and operational 
problems of each such project, and a 
brief discussion of the PHA’s proposed 
actions under the CGP program to 
address those problems. The PHA shall 
identify such problems by using project- 
level data, where available, for the 
PHMAP functional areas identified 
under 24 CFR part 901. However, 
additional project-level data, including 
data pertaining to crime and drug use, 
may be addressed, as appropriate. 

{iv) A statement by the PHA 
concerning its overall modernization 
strategy, and its rationale for the 
approach and priorities adopted in its 
comprehensive plan. For example, a 
PHA’s strategy may be that it will focus 
its- resources on.addressing its vacant 


properties before it brings its occupied 
units up to the modernization standards. 
(v) A descriptive narrative of the 
PHA’s process for maximizing the level 
of involvement by project residents, the 
local government, and the public, during 
the development of the comprehensive 


plan. 

(2) Physical needs assessment—{i) 
Requirements. The physical needs 
assessment identifies all of the work 
that a PHA must undertake to bring its 
projects up to the modernization and 
energy conservation standards, as 
required by section 14{e}(1){A){ii) of the 
Act and to comply with other p 
requirements under § 968.110 (a) and (bh). 
The assessment of a PHA's physical 
needs must be completed on form HUD- 
52827, or its equivalent, and retained in 
the PHA’s files to ensure that supporti 
documentation is available for the data 
which is to be incorporated into the 
comprehensive plan. The following 
information must be provided with 
respect to each of a PHA’s projects 
(with a PHA’s high need projects being 
separately identified): 

(A) A brief {preferably one-page) 
summary of the general characteristics 


of each project, including the number of © 


units, the number and size of bedrooms, 
the type of project (e.g., family, elderly, 
or mixed; high-rise, low-rise, walk-up, or 
scattered site, etc.}; the project vacancy 
rate; the total project cost (including the 
percentage of TDC); and the end of the 
initial operating period date {EIOP)). In 
addition, the summary must include: 

(1) A description of the current 
physical condition of each project, and 
the physical improvements necessary to 
bring each such project to a level at 
least equal to the modernization 
standards contained in HUD Handbook 
7485.2 (Public and Indian Housing 
Standards; and to the energy 
conservation and life-cycle cost- 
effective performance standards, as 
required in § 968.115; and 

(2) An estimate of the total cost 
involved in completing such work; 

(B) The replacement needs of 
equipment systems and structural 
elements that will be required to be met 
(assuming routine and timely 
maintenance is performed) during the 
period covered by the action plan; 

(C) Whether one or more buildings 
occupied predominantly by one racial or 
ethnic group are in substandard 
condition and are in significantly worse 
condition than one or more buildings 
occupied predominantly by other racial 
or ethnic groups, and in such cases the 
improvements required to correct the 
conditions; 

(D) In addition, the PHA shall provide 
the following information: 
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(1) The vacant and non-homebuyer- 
occupied Turnkey III units (identified by 
the name/number of the project in 
which the units are located) that the 
PHA is proposing for comprehensive 
modernization and subsequent sale, in 
accordance with § 968.310{b){2): 

(2) A certification provided by a 
licensed architect or engineer for the 
costs associated with modernizing each 
of a PHA’s high need project that has 
modernization hard costs which exceed 
25 percent of TDC for non-elevator 
projects, or 28 percent for elevator 
projects. 

{3} A copy of the PHA’s Section 504 
Needs Assessment and Transition Plan, 
as required under 24 CFR part 8. In 
fulfilling this requirement, the PHA shall 
attach a copy of its needs assessment 
and transition plan as an addendum to 
its physical needs assessment under the 
CGP program. 

(ii) Submission. To ensure that a 
PHA’s modernization strategy remains 
up-to-date, but to avoid imposing 
unrealistic burdens on the PHA, the 
detailed physical needs assessment 
need only be revised once every five 
years, although the PHA may elect to 
revise the assessment more frequently 
for some or all of its projects. 
Consequently, every five years, a PHA 
must submit to HUD, as part of its 
annual statement, an amendment to its 
physical needs assessment which would 
include all of the items required under a 
PHA's initial submission of the 
assessment. A PHA may propose an 
amendment to its comprehensive plan in 
any-annual statement. 

(3) Management needs assessment— 
(i) Requirements. The plan shall include 
a comprehensive assessment of the 
improvements needed to upgrade the 
management and operation of the PHA 
and of each viable project so decent, 
safe and sanitary living conditions will 
be provided. The management needs 
assessment must contain the following 
information: 

(A) An identification of each of the 
PHMAP indicators/standards for which 
the PHA has received a grade lower 
than a “C", and a brief discussion of its 
current status (e.g., vacancies—20 
percent); 

{B) A brief summary of the actions 
necessary to bring each failed indicator/ 
standard under PHMAP to at least a “C” 
grade within the timeframes agreed to 
by the PHA and HUD pursuant to the 
PHA's improvement plan or MOA under 
the PHMAP, or as otherwise established 
by the PHA; 

(C) An identification of the social and 
operational problems at each of a PHA’s 
high need projects, and a brief summary 
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of the actions necessary to correct those 
problems. The PHA should identify such 
problems by using project-level data, 
where available, for the PHMAP 
functional areas identified under 24 CFR 
part 901. Additional project-level data, 
including data pertaining to crime and 
drug use, may be addressed, as 
appropriate; 

(D) The total estimated cost, if any, 
needed to bring the PHA to at least a 
“C” grade under each of the PHMAP 
indicators/standards; and 

(E) A description of any other 
management and operations needs 
identified either under PHMAP, or 
elsewhere (e.g., a self assessment by the 
PHA of its administration of equal 
opportunity requirements), which the 
PHA wants to address at the PHA-wide 
level, or at the project level, and the 
actions and cost needed to address 
those needs, or to improve its 
performance. 

(ii) Submission. Any change in a 
PHA’s grade under the PHMAP 
indicators/standards which results in an 
indicator/standard being rated as 
unacceptable, which was not 
unacceptable at the time of the approval 
of the comprehensive plan, must be 
identified by the time a PHA submits its 
next annual statement to HUD under 
§ 968.330 through an amendment to a 
PHA’s management needs assessment, 
and also to its action plan for purposes 
of specifying the work items that a PHA 
plans to undertake for purposes of 
correcting the new management and 
operations deficiency(ies.) 

(4) Demonstration of long-term 
physical and social viability. The plan 
shall include an analysis, on a project- 
by-project basis, demonstrating that 
completion of the improvements and 
replacements identified under 
paragraphs (c) (2) and (3) of this section 
will reasonably ensure, in accordance 
with HUD guidelines, the long-term 
physical and social viability of each 
project at a reasonable cost. The plan 
may not include improvements and 
replacements unless their completion 
would reasonably ensure long-term 
viability at a reasonable cost, except in 
the case of emergency work. The PHA 
and HUD shall review the cost 
certification provided under 
§ 968.320(c)(2) to determine whether the 
proposed improvements for a PHA’s 
high need projects are within the cost 
guidelines. The PHA may submit to the 
HUD Field Office a request to exceed 
the 62.5% or 69% limit for modernization 
hard costs, for both its high need 
projects and for any other project. The 
Field Office will review such requests 
on a case-by-case basis, in accordance 


with criteria prescribed by HUD in the 
CGP Handbook. 

(5) Five-year action plan—{i) General. 
The comprehensive plan shall include a 
five-year action plan to carry out the 
improvements and replacements 
identified under paragraph (c) (2) and (3) 
of this section that the PHA determines 
will reasonably ensure the long-term 
physical and social viability of each 
project at a reasonable cost, as required 
by paragraph (c)(4) of this section, and 
will reasonably ensure that the PHA 
will meet or make reasonable progress 
towards meeting the performance 
standards in § 968.345. The PHA shall 
develop the action plan based on 
estimates provided by HUD of the 
amount of assistance the PHA will 
receive over a five-year term under 
§ 968.103 (e) and (f) (for this purpose, the 
PHA should assume that the current 
year level of funding will be available 
for each year of its five-year plan), and a 
PHA's estimate of the funds that will be 
available from other sources, such as 
State and local governments. 

(ii) Requirements. Under the action 
plan, a PHA must indicate how it 
intends to use the funds available to it 
under the CGP program, including how it 
intends to address each of the 
deficiencies identified under its physical 
and management needs assessments, as 
follows: 

(A) Physical condition. With respect 
to the physical condition of a PHA’s 
projects, a PHA must indicate in its 
action plan how it intends to address, 
over a five-year period, the deficiencies 
identified in its physical needs 
assessment so as to bring each of its 
projects (with a separate identification 
of its high need projects) up to a level at 
least equal to the modernization and 
energy conservation standards. This 
would include specifying the actual 
work to be undertaken by a PHA in 
broad categories (e.g., kitchens, floors, 
etc.), establishing annual priorities 
among the various types of work items 
and among projects, and estimating the 
total project cost on an annual basis, 
regardless of the source of funding. In 
addition, a PHA must specify the length 
of time, target date, and the cost needed 
to upgrade each project to the 
modernization and energy conservation 
standards. Before a PHA schedules 
other types of work items, it shall give 
priority to activities required to correct 
conditions that are life-threatening or to 
meet statutory (or other legally 
mandated) requirements, e.g., 
compliance with a court-ordered 
desegregation plan, voluntary 
compliance agreement, or activities 
required to carry out a section 504 


transition plan under 24 CFR part 8, 
compliance with lead-based paint 
testing and abatement requirements. 

(B) Management and operations. With 
respect to any management and 
operations deficiencies, a PHA must 
indicate in its action plan: 

(2) The actual work it intends to 
undertake to address each failed grade 
under the PHMAP indicators/standards, 
as identified under its management 
needs assessment, so as to bring its 
grade under each such indicator/ 
standard to at least a “C” level. In 
carrying out this requirement, a PHA 
may elect to simply cross-reference in 
its action plan the tasks, if any, already 
identified in the PHA’s improvement 
plan or MOA under PHMAP at 24 CFR 
part 901. In evaluating the PHA’s action 
plan, HUD will consider whether the 
proposed work items will enable the 
PHA to meet the performance targets 
agreed to by the PHA and HUD 
pursuant to the improvement plan or 
MOA under PHMAP. For example, a 
PHA which has indicated under the 
PHMAP that it intends to reduce its 
vacancy rate from 20 percent to 18 
percent in a one.year period, must 
describe the actions that it will take 
under its action plan so that it can 
achieve the 18 percent target within the 
one year period; and 

(2) Separately indicate for any high 
need project, how the PHA intends to 
correct any management and operations 
deficiencies identified in its needs 
assessment. 

(iii) Procedure for maintaining current 
five-year action plan. The PHA shall 
maintain a current five-year action plan 
by annually amending its action plan, in 
connection with submission of its 
annual statement, so that the previous 
year of the existing action plan is 
eliminated and an additional year is 
added until all necessary work is 
covered by the action plan. 

(6) Local government statement. The 
comprehensive plan shall include a 
statement signed by the chief executive 
officer of the unit of general local 
government, certifying to the following: 

(i) The PHA developed the 
comprehensive plan in consultation with 
local government officials and with 
residents of the projects covered by the 
comprehensive plan, in accordance with 
the requirements of § 968.320(b)(3). 

(ii) The comprehensive plan is 
consistent with the unit of general local 
government's assessment of its low 
income housing needs (as evidenced by 
its Comprehensive Housing 
Affordability Strategy under 24 CFR part 
91, if applicable), and that the unit of 
general local government will cooperate 
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in providing resident programs and 
services. 

(7) Civil rights statement. The plan 
shall a statement, — by the 
chief executive officer of the PHA, 
certifying that the PHA will carry out 
the comprehensive plan in conformity 
with title VI of the Civil Rights Act of 
1964, the Fair Housing Act, and section 
504 of the Rehabilitation Act of 1973. 

(8) PHA resolution. The plan shall 
include a resolution adopted by the PHA 
Board of Commissioners approving the 
comprehensive plan and certifying that: 

(i) The PHA will comply with all 
policies, procedures, and requirements 
prescribed by HUD for the 
modernization, including - 
implementation of the modernization in 
a timely, efficient, and economical 
manner; 

(ii) The proposed physical work meets 
the modernization and energy 
conservation standards in § 968.115; 

(iii) The PHA will provide HUD with 
any documentation that the Department 
needs to carry out its review under the 
National Environmental Policy Act and 
other related authorities in accordance 
with § 968.110 (a} and (b}, and will not 
obligate, in any manner, the expenditure 
of funds under this subpart, or otherwise 
undertake the activities identified in its 
comprehensive plan, until the PHA 
receives written notification from HUD 
indicating that the Department has 
complied with its responsibilities under 
§ 968.110 (a) and (b); 

(iv) The PHA’s proposed 
comprehensive modernization of its 
vacant and non-homebuyer-occupied 
Turnkey Il units will result in those 
units being brought into full compliance 
with the homeownership objectives 
under the Turnkey Il program under 24 
CFR part 904. Furthermore, the PHA has 
homebuyers who are both eligible for 
homeownership, in accordance with the 
requirements of 24 CFR part 904, and 
who have demonstrated their intent to 
be placed into each of the Turnkey III 
units proposed to be comprehensively 
modernized; 

(v) The PHA has fully considered the 
priorities and concerns of the residents, 
including any resident comments which 
ultimately were not adopted by the PHA 
in developing the comprehensive plan. 
Furthermore, the PHA has fully 
complied with the requirements 
governing local government and resident 
participation, as set forth in paragraph 
(b) of this section; 

(vi) The PHA will comply with 
applicable civil rights requirements 
under § 968.110{a); 

(vii) The PHA has adopted the goal of 
awarding a specified percentage of the 
doliar value of the total of the 


modernization contracts, to be awarded 
during subsequent FFYs, to minority and 
women’s business enterprises under 

§ 968.110(b); 

(viii) The PHA will comply with 
relocation assistance and real property 
acquisition requirements under 
§ 968.110(g); 

(ix) The PHA will comply with 
requirements for physical accessibility 
under § 968.110(h); 

(x) The PHA will comply with lead- 
based paint testing and abatement 
requirements under § 968.110{k); and 

(xi) The PHA will comply with all 
other applicable laws, regulations and 
other program requirements. 

(d) Conversion of a CPM under the 
CIAP program to a Comprehensive 
Grant comprehensive pian. If, under the 
CIAP program in connection with pre- 
FFY 1992 funding, a PHA has submitted 
a comprehensive plan for modernization 
(CPM) before the effective date of this 
subpart, the PHA may submit only the 
changes necessary to reflect the results 
of consultations with local government 
officials and residents and to include the 
additional items required by § 968.320, 
instead of an entirely new 
comprehensive plan. 

(e) Amendments to the comprehensive 
plan (including action plan}—{1) 
Circumstances requiring an amendment 
to the plan. When the bases for the 
needs assessment or other features of 
the comprehensive plan have 
substantially changed, a PHA shall 
propose an amendment to its 
comprehensive plan (including its action 
plan), as part of its annual statement 
(see § 968.330(c}(3)), or at any other 
time. These amendments, which shall be 
reviewed by HUD in accordance with 
§ 968.325, shall include (but are not 
limited to) the following: 

(i) An annual update of the five-year 
action plan, removing the previous year 
and adding an additional year. 

(ii) Amendments to the physical and 
management needs assessments, as 
follows: 

{A) A revised one-page summary 
describing the physical and management 
needs, and proposed corrective action, 
for any project whose needs have 
significantly changed since the last 
needs assessment was submitted to 
HUD, and which have resulted in 
changes to the PHA’s action plan (not 
including changes occurring because of 
the completion of earlier years of the 
CGP program); 

(B) A statement of any change in the 
PHA’s grade under the PHMAP 
indicators/ standards which results in an 
additional indicator/standard being 
rated as unacceptable (i.e., lower than a 
“C” grade); 
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(C) With respect to any management 
improvement work item added to the 
five-year action plan (other than one 
added in response to anew PHMAP 
indicator/standard for which a PHA 
received lower than a “C” grade), an 
amendment, as appropriate, to the 
management needs assessment to reflect 
the underlying deficiency; and 

(D) Every fifth year, an update of the 
physical needs assessment in the form 
of a revised summary sheet for each 
project, and substantiated by a detailed 
physical needs assessment (tobe 
retained in the PHA's files) for each 
such project. The PHA must also update 
its PHA-wide management needs 
assessment, and separately update its 
high need projects. 

(2) Submission. The PHA shall submit 
its proposed amendments to the 
comprehensive plan under paragraph 
(e)(1) of this section when it submits its 
annual statement to HUD. Other 
amendments to the comprehensive plan 
may be submitted at any time. The 
proposed amendments to the plan must 
be submitted with the certifications and 
PHA resolution required under 
§ 968.320(c)(6) and (8). 

(3) Extension of time for performance. 
A PHA shall have the right to amend its 
action plan and related annual 
statements to extend the time for 
performance whenever HUD has not 
provided the amount of assistance set 
forth in the comprehensive plan or has 
not provided the assistance in a timely 
manner. 

(f) Prerequisite for receiving 
assistance. No financial assistance, 
except for emergency work to be funded 
under § 968.103(b) and 968.310{a}(2), and 
for modernization needs resulting from 
disasters under § 968.103(b), may be 
made available under this subpart 
unless HUD has approved a 
comprehensive plan submitted by the 
PHA which meets the requirements of 
§ 968.320. A PHA that has failed to 
submit an approvable comprehensive 
plan by the end of a FFY shall have its 
formula allocation for that year (less 
any amounts provided to the PHA for 
emergencies) added to the subsequent 
year’s appropriation of funds for grants 
under this part. HUD shall allocate such 
funds to PHAs and IHAs participating in 
the CGP program in accordance with the 
formula under § 968.103 (e) and {f). To 
receive funding from the reserve for 
natural disasters and emergencies 
(whether or not HUD has approved a 
PHA’s comprehensive plan), a PHA 
shall submit an application to HUD 
requesting such assistance, in 
accordance with the requirements of 
§ 968.312. To receive funds from its 
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. formula allocation to address emergency 
modernization needs, where HUD has 
not approved a PHA’s comprehensive 
plan, a PHA shail submit an application 
to HUD such assistance, in 


approve such an application in 
accordance with the requirements of 
§ 968.210. 


§ 968.325 HUD review and approval of 
comprehensive plan (including action plan). 

(a) Submission of comprehensive 
plan. (1) Upen receipt of a 
comprehensive plan from a PHA, HUD 
shall determine whether: 

(i) It is complete in all significant 
matters; and 

{ii) The PHA has submitted any 
additional information or assurances 
required as a result of HUD monitoring, 
findings of inadequate PHA 
performance, audit findings, or civil 
rights compliance findings. If the PHA 
has submitted a complete 
comprehensive plan and all required 
information and assurances, HUD will 
accept the plan for review, as of the date 
of receipt. if the PHA has not submitted 
all required material, HUD will promptly 
notify the PHA that it has disapproved 
the plan as submitted, indicating the 
reasons for disapproval and the 
modifications required to qualify the 
comprehensive plan for HUD review. 

(b) HUD approval of comprehensive 
plan (including action plan). (1) A 
comprehensive plan {including the 
action plan) that is accepted by HUD for 
review in accordance with paragraph (a) 
of this section shall be considered to be 
approved, unless HUD notifies the PHA 
in writing, postmarked within 75 days of 
the date of HUD's receipt of the 
comprehensive plan, that HUD has 
disapproved the plan, indicating the 
reasons for disapproval and the 
modifications required to make the 
comprehensive plan approvable. HUD 
shall not disapprove a comprehensive 
plan on the basis that the Department 
cannot complete its review under this 
section within the 75-day deadline. 

{2) HUD approval of comprehensive 
Pian (including action plan). HUD shail 
approve the comprehensive plan except 
where it makes a determination in 
accordance with one or more of the 
following: 

(i) Identified needs are plainly 
inconsistent with facts and data. On the 


operational condition of the PHA’s 
projects or the management and 
operations of the PHA, HUD determines 
that the PHA’s identification of 
modernization needs {see $ 968.320(c\{2) 


and {3)) is plainly inconsistent with such 
facts and data. HUD will take into 

account facts and data such as those 
derived from HUD monitoring, audits, 
and resident comments and will F 
disapprove a comprehensive plan based 
on such findings as: 

ia Identified physical improvements 
and replacements are ii . The 
completion of the identified physical 
improvements and replacements will not 
bring all of the PHA’s projects to a level 
at least equal to the modernization and 
energy conservation and fife-cycle cost- 
effective standards in § 968.115 {except 


_ that a project must meet the energy 


standards under $ 968.115 only when 
they are applicable to the work being 


(B) Identified management 
improvements are inadequate. The 
identified management and operations 
improvements do not address all of a 
PHA'’s areas of deficiency, or the 
completion of those improvements 
would not result in each of the PHMAP 
indicators/standards being brought up 
to at least a “C” grade; 

(C) Proposed physical and 
management improvements fail to 
address identified needs. The proposed 
physical and management 
improvements are not related to the 
identified needs, such as where one or 
more projects have significant vacancy 
rates, but the plan does not address how 
to fill the vacancies 

(ii) Action plan is plainly 
inappropriate to meeting identifi ed 
needs. On the basis of the 
comprehensive plan, HUD determines 
that the action plan (see § 968.320{(c}(5}} 
is plainly inappropriate to meet the 
needs identified in the comprehensive 
plan. HUD may take into account the 
thoroughness of the PHA in identifying 
the physical and managerial needs, 
including causes of managerial 
problems; the effectiveness, based on 
experience, of the proposed activities in 
meeting the PHA’s management and 
physical improvement needs; and 
whether the action plan fails to address 
work items that are needed to correct 
conditions which constitute a threat to 
resident health and safety, or which are 
otherwise needed to correct statutory 
(or other legally mandated) 
requirements, a8 oe by the PHA 
in its com ; 

(iii) Inadequate oh ility 
demonstration {including reasonable 
cost test). HUD determines that the PHA 
has failed to demonstrate that 
completion of improvements and 
replacements identified in the 
comprehensive plan, as required by 
§ 968.320{c) (2) and (3), will reasonably 
ensure long-term viability of one or 
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more public housing projects to which 
‘they relate at a reasonable cost, as 
by § 968.320(c)(4). 

(iv) Contradiction of local government 
statement or PHA resolution. HUD has 
evidence which tends to challenge, in a 
substantial manner, the local 
government statement or PHA 
resolution contained in the 
comprehensive plan, as required in 
§ 968.320{c) {6) and (8). A pattern of 
complaints from residents that they did 
not have an opportunity to express their 
views or did not have their views 
considered by the PHA, or from the unit 
of general local government that it was 
not adequately consulted in the 
development of the plan shail be 
considered such evidence. HUD shall 
also consider as such evidence: 

(A) A pending administrative 
proceeding against the PHA brought by 
HUD under the Fair Honsing Act; 

(B) A pending civil rights suit against 
the PHA instituted by the Department of 
Justice; 

(C) Outstanding HUD findings of PHA 
non i with civil rights statutes 
and executive orders under 24 CFR Part 
968.110{a}, or implementing regulations, 
as a result of formal administrative 
proceedings, unless the PHA is 
implementing a HUD-approved resident 
selection and assignment plan or 
compliance agreement designed to 
correct the area(s) of noncompliance; 

{D) There has been a deferral of the 
processing of applications from the PHA 
imposed by HUD under title VI of the 
Civil Rights Act of 1964, the Attorney 
General's Guidelines (28 CFR 50.3) and 
the HUD Title VI regulations (24 CFR 
1.8) and procedures (HUD Handbook 
8040.1}, or under section 504 of the 
Rehabilitation Act of 1973 and HUD 
section 504 regulations (24 CFR 8.57}; 

(E) There has been an adjudication of 
a violation under any of the authorities 
under 24 CFR 968.110(a) in a civil action 
filed against the PHA by a private . 
individual, unless the PHA is 
implementing a HUD-approved resident 
selection and assignment plan or 
compliance agreement designed to 
correct the area{s) of noncompliance. 

(3) Effect of HUD approval of 
comprehensive plan. After HUD 
approves the comprehensive plan 

(including the action plan), or any 
amendments to the plan, it shall be 
binding upon HUD and the PHA. 

(C) Partial approval of comprehensive 
plan. Where the PHA and HUD disagree 
over a discrete portion of the plan, HUD 
may approve a comprehensive plan 
(including the action plan) subject to 
resolution of the disagreement between 
HUD and the PHA. In such case, a PHA 
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may begin to carry out work items 
specified in its approved annual 
statement which pertain to the approved 
portion of its comprehensive plan. 


§ 968.330 Annual statement of activities 
and expenditures. 

(a) Submission of annual statement of 
activities and expenditures. After being 
advised by HUD of the estimated 
amount of assistance it will receive 
under this subpart with respect to any 
fiscal year and estimating how much 
funding will be available from other 
sources, such as State and local 
governments, the PHA shall submit an 
annual statement of activities and 
expenditures in accordance with 
instructions provided by HUD. Since the 
annual statement constitutes the first 
year of a PHA’s rolling base action plan 
under § 968.320(c)(5), the PHA should 
submit its annual statement to HUD at 
the same time that it submits its 
amendment to the action plan under 
§ 968.320. Upon receipt of an annual 
statement from a PHA, HUD shall 
determine whether: 

(1) It is complete in all significant 
matters; and 

(2) The PHA has submitted any 
additional information or assurances 
required as a result of HUD monitoring, 
findings of inadequate PHA 
performance, audit findings, or civil 
rights compliance findings. If the PHA 
has submitted a complete annual 
statement and all required information 
and assurances, HUD will accept the 
statement for review, as of the date of 
receipt. If the PHA has not submitted all 
required material, HUD will promptly 
notify the PHA that it has disapproved 
the statement as submitted, indicating 
the reasons for disapproval and the 
modifications required to qualify the 
annual statement for HUD review. 

(b) Resident and local government 
Participation. A PHA is required to 
develop its annual statement, including 
any proposed amendment to its 
comprehensive plan as provided in 
§ 968.320(d), in consultation with local 
government officials and with residents 
of the projects covered by the 
comprehensive plan, as follows: 

(1) Notification. The PHA shall make 
reasonable efforts to provide advance 
notice to each resident in the affects 
housing project(s) of the date and time 
of the meetings with the PHA-wide 
resident group under paragraph (b)(2) of 
this section, and of the public hearing 
under paragraph (b)(3) of this section; 

(2) Meeting with PHA-wide Resident 
Group. The PHA shall hold, at least 
three weeks before the public hearing 
under paragraph (b)(3) of this section, a 
meeting with the PHA-wide Resident 


Group at which the PHA will provide 
residents with information concerning 
the contents of the PHA’s annual 
statement (including any proposed 
amendments to the PHA’s 
comprehensive plan to be submitted 
with the annual statement) so that 
resident can adequately comment on the 
contents of the annual statement, and 
any proposed amendments, at the public 
hearing; 

(3) Public hearing. The PHA shall hold 
a public hearing which allows 
appropriate local government officials, 
residents of the projects covered by the 
comprehensive plan, and other 
interested parties, an opportunity to 
summarize their priorities and concerns. 
The PHA shall give full consideration to 
the comments and concerns of local 
government officials and residents of the 
affected projects in developing its 
annual statement, or any amendments to 
its comprehensive plan. 

(c) Contents of annual statement—(1) 
General. The annual statement is the 
first year of the five-year rolling base 
action plan, and is intended to provide a 
more detailed discussion of the 
activities, obligations and expenditures 
which the PHA plans to undertake, in 
whole or in part, with the assistance to 
be provided by HUD. Thus, the annual 
statement provides HUD with greater 
detail concerning the planned utilization 
of current year funds, than the 
remaining years (two through five) 
covered by the action plan. 

(2) Requirements. After being advised 
by HUD of the estimated amount of 
assistance it will receive with respect to 
any FFY, the PHA must submit to HUD 
its annual statement. The annual 
statement must include, for each project 
for which work is to be funded out of 
that year’s grant: 

(i) A list of development accounts 
(e.g., “dwelling structures”) with a 
general description of work items (e.g., 
“replace kitchen cabinets,” “repair 
bathroom floors”); 

(ii) The cost for each development 
account, and the overall cost; 

(iii) The management improvements to 
be undertaken during the year, 
identified either as PHA-wide, or for a 
PHA’s high need projects, as 
appropriate; 

(iv). A summary description of the 
actions to be taken with non-CGP funds 
to meet physical and management 
improvement needs which have been 
identified by a PHA in its needs 
assessments; 

(v) With respect to any proposed 
physical improvements, or any 
management improvements not covered 
by an improvement plan under PHMAP; 
a schedule for the use of current year 
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funds, including target-dates for 
obligation and expenditure of the funds; 

(vi) In addition, a PHA must provide 
HUD in its annual statement with any 
documentation that HUD needs to assist 
it in carrying out its responsibilities 
under the National Environmental Policy 
Act and other related authorities in 
accordance with § 968.110 (a) and (b); 

(vii) PHA certifications. Shall include 
certifications by the PHA that: 

(A) The proposed activities, 


‘ obligations, and expenditures are 


consistent with the approved 
comprehensive plan of the PHA; 

(B) The PHA has complied with the 
requirements governing local 
government and resident participation, 
as specified under paragraph (b) of this 
section, and has given full consideration 
to resident and local government 
comments in preparing and submitting 
the annual statement (or any 
amendment to the comprehensive plan 
submitted with the annual statement); 

(C) The PHA will not obligate, in any 
manner, the expenditure of funds from 
the current year’s annual grant under 
this subpart, or otherwise undertake the 
activities identified in its annual 
statement, until the PHA receives 
written notification from HUD indicating 
that the Department has complied with 
its responsibilities under NEPA and 
related environmental authorities, in 
accordance with § 968.110 (a) and (b); 

(D) The PHA will comply with 
§ 968.230, where a homeownership 
project is involved; and 

(E) The PHA will comply with 
§ 968.235, with respect to section 23 
leased housing bond-financed projects; 

(viii) PHA resolution. Shall include a 
PHA resolution approving the annual 
statement, and stating that the 
resolution submitted in accordance with 
§ 968.320(c)(8) is still current or 
amending the obsolete resolution. 

(3) Additional submissions with 
annual statement. A PHA must submit 
with the annual statement any 
amendments to the comprehensive plan, 
as set forth in §-968.320(e). HUD shall 
review any proposed amendments to the 
comprehensive plan in accordance with 
the review standards under § 968.325(b). 

(d) HUD review and approval of 
annual statement—(i) General. An 
annual statement accepted in 
accordance with paragraph (a) of this 
section shall be considered to be 
approved, unless HUD notifies the PHA 
in writing, postmarked within 75 days of 
the date that HUD accepts the annual 
statement for review under paragraph 
(a) of this section, that HUD has 
disapproved the annual statement, 
indicating the reasons for disapproval 
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and the modifications required to make 
the annual statement approvable. HUD 
shall not disapprove an annual 
statement on the basis that the 
Department cannot complete its review 
under this section within the 75-day 
deadline. 

(2) Bases for disapproval of annual 
statement. HUD shall appreve the 
annual statement, except where: 

(i) Plainly inconsistent with 
comprehensive plan. HUD determines 
that the activities and expenditures 
proposed in the annual statement are 
plainly inconsistent with the PHA’s 
approved comprehensive plan; 

(ii) Contradiction of PHA 
certifications or resolution. HUD has 
evidence which tends to challenge, in a 
substantial manner, the certifications or 
resolution contained in the annual 
statement, as required by paragraphs 
(c)(2)(vii} and {viii}; 

(3) HUD conditional approval of 
annual statement. HUD may approve an 
annual statement with conditions, where 
HUD determines, based on substantial 
evidence, that the PHA has failed to 
fully meet the standards set forth in 
paragraph (d)(2) of this section. In such 
a case, HUD shall notify the PHA that 
the annual statement is being approved 
with conditions, indicating the reasons 
for the conditions and the modifications 
required for HUD to remove the 
conditions. The conditions may restrict 
use of funds in accordance with HUD 
guidelines and may include the actions 
specified in § 968.345(c). In addition, 
HUD may approve a PHA’s annual 
statement, subject to the PHA’s agreeing 
to modify or eliminate certain proposed 
activities or expenditures which HUD 
has determined to be inconsistent with 
the requirements of NEPA and related 
environmental authorities under 
§ 968.110 (a) and (b). 

(e) Amendments to annual statement. 
The PHA shall submit major changes in 
its.annual statement to HUD for 
approval, except in the case of 
emergency work. The PHA shall advise 
HUD of ali changes due to emergencies 
in its performance and evaluation report 
submitted under § 968.340. HUD shall 
review a request to amend an annual 
statement in accordance with paragraph 
(d)(2) of this section. For purposes of 
this “major changes” means 
additions or deletions of work items in 
the annual statement involving more 
than 10% of a PHA’s annual grant 
allocation, and which are included 
within the five-year action plan. Any 
changes with respect to work items 
involving less than 10% of a PHA’s 
annual grant allocation do not require 
HUD approval, so long as the work is 
covered under the PHA’s action plan. 


(f) ACC Amendment. After HUD 
approval of each year’s annual 
statement, HUD and the PHA shall enter 
into an AGC amendment to obtain 
modernization funds. 


§ 968.335 Conduct of modernization 
a 

(a) Initiation of activities. After HUD 
has approved the annual statement and 
entered into an ACC amendment with 
the PHA, the PHA shall undertake the 
modernization activities and 
expenditures set forth in its approved 
annual statement. 

(b) Fund requisitions. To request 
modernization funds against the 
approved annual statement, the PHA 
shali submit a request to HUD in 
accordance with HUD requirements. 

(c) Contracting requirements. The 
PHA shall comply with the wage rate 
requirements in §§ 968.110{e) and (f}, 
and 968.120. In addition, the PHA shall 
comply with State and local laws and 
Federal requirements, as set forth in 24 
CFR part 85, except as follows: 

(1) Assurance of completion. For each 
construction or equipment contract over 
$25,000, the contractors shall furnish a 
performance and payment bond for 100 
percent of the contract price or, 
notwithstanding 24 CFR 85.36(h), a 20 
percent cash escrow, or a 25 percent 
letter of credit or, as may be required by 
law, separate performance and 
payments bonds, each for 50 percent or 
more of the contract price. 

(2) Prior HUD approval. 
Notwithstanding 24 CFR 85.36(g), where 
HUD imposes additional requirements 
under § 968.345{c) or (d), the PHA shall 
submit the following documents to HUD 
for prior approval: 

{i) Proposed agreement with the 
architect/engineer before execution; 

(ii) Complete construction and bid 
documents before inviting bids; 

(iii) Proposed award of contracts, 
including construction and equipment 
contracts and management contracts, if 
the proposed amount exceeds the 
amount approved by HUD in the annual 
statement; or 

(iv) Proposed contract modifications 
prior to issuance, including 
modifications to construction and 
equipment contracts, and management 
contracts. 

(3) Previous participation. The PHA 
shall obtain HUD clearance under 
previous participation procedures for 
construction or equipment contract 
awards, which shall include verifying 
that the contractor is not included on the 
Lists of Parties Excluded from Federal 


Procurement or Nonprocurement 
Programs. 


{d) Fiscal closeout of a comprehensive 


grant. Upon completion of activities 


funded by each annual grant, the PHA 
shali submit the actual modernization 
cost certificate, in a form prescribed by 
HUD, to HUD for review, audit 
verification, and approval. The audit 
shall follow the guidelines prescribed by 
24 CFR part 44, Non-Federal 
Government Audit Requirements. If the 
audited modernization cost certificate 
discloses unauthorized expenditures, the 
PHA shall such corrective actions as 
HUD may direct. 


§ 968.340 PHA performance and 
evaluation report. 


For any Federal fiscal year in which a 
PHA has received assistance under this 
subpart, the PHA shail submit a 
performance and evaluation report, in a 
form and at a time to be prescribed by 
HUD, describing its use of assistance in 
accordance with the approved annual 
statement. The report shall include an 
assessment of the relationship of the use 
of funds made available under this 
subpart, as well as the use of other 
funds such as Community Development 
Block Grant program assistance, State 
assistance, and private funding, to the 
needs identified in fhe PHA’s 
comprehensive plan and to the purposes 
of this subpart. The report shall include 
an assessment of how the PHA has used 
the modernization funds provided under 
this subpart to address the needs 
identified in its comprehensive plan and 
to carry out the activities identified in its 
approved annual statement, and shail 
specifically address: any funds used for 
emergency needs not set forth in its 
annual statement; and any deviations 
within the 10% cap for “major changes” 
to the annual statement under § 968.330. 
The PHA must also describe the status 
of its obligations and expenditures from 
previous year's annual grants, and 
specify how the PHA is performing with 
respect to the modernization schedules 
provided in its approved annual 
statements. The performance and 
evaluation report must also include a 
certification by the PHA that it has 
made reasonable efforts to provide 
notice to each resident in the project(s) 
of the opportunity to review the draft 
report and to comment on it before its 
submission te HUD. 


§ 968.345 HUD review of PHA 
performance. 

(a) HUD determination. At least 
annually, HUD shall carry out such 
reviews of PHA performance as may be 
necessary or appropriate to make the 
determinations required by this 
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paragraph, taking into consideration all 
available evidence. 

(1) Conformity with comprehensive 
plan. HUD will determine whether the 
PHA has carried out its activities under 
this subpart in a timely manner and in 
accordance with its comprehensive 
plan. 

(i) In making this determination, HUD 
will review the PHA’s performance to 
determine whether the modernization 
activities unucriaken during the period 
under review conform substantially to 
the activities specified in the approved 
annual statement, consistent with the 
approved comprehensive plan. HUD will 
also review a PHA’s schedules which 
are provided with its annual statement 
for purposes of determining whether the 
PHA has carried out its modernization 
activities in a timely manner. The 
review may also include whether any 
activities that were undertaken which 
were not included in the approved 
annual statement are eligible under 
§ 968.310, are specified in the action 
plan, or are due to emergencies. In 
addition, for the early years of the 
modernization program under this 
subpart, HUD will also consider a 
PHA’s performance in carrying out its 
modernization program under CIAP (24 
CFR part 968, subpart B) for purposes of 
the determination under this section. 
HUD will also consider whether the 
PHA received more or less funding than 
anticipated when it developed its annual 
statement. 

(ii) HUD will review a PHA’s 
performance to determine whether the 
activities carried out comply with the 
requirements of the Act, including the 
requirement that the work carried out 
meets the modernization and energy 
conservation standards in § 968.115, this 
part, and other applicable laws and 
regulations. 

(2) Continuing capacity. HUD will 
determine whether the PHA has a 
continuing capacity to carry out its 
comprehensive plan in a timely manner. 

(i) The primary factors to be 
considered in arriving at a 
determination that a recipient has a 
continuing capacity are those described 
in paragraphs (a)(1) and (3) of this 
section as they relate to carrying out the 
comprehensive plan. If HUD determines 
that the PHA has: 

(A) Carried out its activities under this 
subpart in a timely manner, taking into 
account the level of funding available; 

(B) Adequately inspected its 
modernization projects to assure that 
the physical work is being carried out in 
accordance with the plans and 
specifications; 

(C) Administered its modernization 
contracts in accordance with an 


acceptable procurement policy, as 
provided in 24 CFR 85.36; 

(D) Carried out its activities in 
accordance with its comprehensive 
plan; and 

(E) Has satisfied, or made reasonable 
progress toward satisfying, the 
performance standards prescribed in 
paragraph (a)(3) of this section as they 
relate to activities under this subpart, 
HUD will generally consider the PHA to 
have a continuing capacity. 


A PHA which has been determined to 
be mod troubled under the PHMAP at 24 
CFR part 901 will automatically be 
considered not to have a continuing 
capacity. 

(ii) HUD will give particular attention 
to PHA efforts to accelerate the progress 
of the program and to prevent the 
recurrence of past deficiencies or 
noncompliance with applicable laws 
and regulations. 

(3) Reasonable progress. HUD shall 
determine whether the PHA has 
satisfied, or has made reasonable 
progress towards satisfying the 
following performance standards: 

(i) With respect to the physical 
condition of each project, whether the 
work items being carried out by the 
PHA are in conformity with the 
modernization standards, and with the 
energy conservation and life-cycle cost- 
effective performance standards, and 
whether the PHA has brought, or is 
making reasonable progress toward 
bringing, all of its projects to these 
standards, in accordance with targets 
identified in its action plan; and 

(ii) With respect to the management 
condition of the PHA, whether it meets 
at least a “C” grade for each of the 
PHMAP indicators/ standards under 24 
CFR Part 901, or whether it has made 
reasonable progress toward bringing 
each of the PHMAP indicators/ 
standards to at least a “C” grade, in 
accordance with the goals set forth in its 
MOA or improvement plan. 

The Department will propose changes to 
these standards only after consultation 
with PHAs and PHA organizations. 

(b) Condition for receipt of assistance. 
No financial assistance may be made 
available under this subpart unless HUD 
determines that the PHA has made 
substantial efforts to meet the objectives 
of the preceding year under the PHA’s 
comprehensive plan or, for the first year 
a PHA receives assistance under this 
subpart, under the PHA's approved 
CIAP program. In making this 
determination, HUD will take into 
account its determinations under 
paragraph (a) of this section. 
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(c) Corrective action. (1) HUD May 
order a PHA to take corrective action 
only if HUD determines: 

(i) The PHA has not submitted a 
performance and evaluation report, in 
accordance with § 968.340; 

‘ (ii) The PHA has not carried out its 
activities under subpart C in a timely 
manner and in accordance with its 
comprehensive plan; 

(iii) The PHA does not have a 
continuing capacity to carry out its 
comprehensive plan in a timely manner; 

(iv) The PHA has not satisfied, or has 
not made reasonable progress towards 
satisfying, the performance standards 
specified in paragraph (a)(3) of this 
section; E 

(v) An audit conducted in accordance 
with 24 CFR part 44 and § 968.110(i) 
reveals findings that HUD reasonably 
believes require corrective action; 

(vi) The PHA has failed to repay HUD 
for amounts awarded under this subpart 
that were improperly expended; 

(vii) The PHA has received a grade of 
less than a “C” under any of the PHMAP 
indicators/standards, and has failed to 
make satisfactory progress under its 
PHMAP improvement plan in bringing 
the identified indicators/standards to at 
least a “C” grade. 

(2) HUD shall design corrective action 
to prevent a continuation of the 
deficiency; mitigate any adverse effects 
of the deficiency to the extent possible; 
and prevent a recurrence of the same or _ 
similar deficiencies. 

(3) HUD may direct a PHA to take one 
or more of the following corrective 
actions: 

(i) Submit additional information: 

(A) Concerning the PHA’s 
administrative, planning, budgeting, 
accounting, management, and 
evaluation functions, to determine the 
cause for a PHA not meeting the 
standards in paragraph (a)(1), (2), or (3) 
of this section; 

(B) Explaining any steps the PHA is 
taking to correct the deficiencies; 

(C) Documenting that PHA activities 
were-not inconsistent with the PHA’s 
annual statement or other applicable 
laws, regulations, or program 
requirements; and 

(D) Demonstrating that the PHA has a 
continuing capacity to carry out the 
comprehensive plan in a timely manner; 

(ii) Submit schedules for completing 
the work identified in its annual 
statement and report periodically on its 
progress on meeting the schedules; 

(iii) Correct deficiencies specified in a 
letter from HUD advising the PHA of the 
deficiencies and warning it that HUD 
will impose sanctions if the deficiency 
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recurs or if it is not corrected within a 
specified time; 

(iv) Submit supporting material to 
document one or more of the statements, 
resolutions, and certifications submitted 
as part of the PHA’s comprehensive 
plan, annual statement, or performance 
and evaluation report; 

(v) Not to incur financial obligations, 
or to suspend payments for one or more 
activities; 

(vi) Reimburse, from non-HUD 
sources, one or more program accounts 
for any amounts improperly expended; 

(vii) Take such other corrective 
actions HUD determines appropriate to 
correct PHA deficiencies. 

(d) Conditioning. HUD may condition 
the approval of the next year’s annual 
statement, or otherwise condition a 
PHA’s program, based on: substantial 
evidence, in accordance with paragraph 
(a) of this section; or a PHA’s failure to 
take corrective action within a 
reasonable time after HUD has notified 
the PHA of the deficiency. Before 
conditioning a PHA’s modernization 
program, HUD will notify a PHA and 
give it an opportunity, within a 
prescribed period of time, to consult 


with HUD regarding the proposed 
action. 

(e) Withholding, recapturing, and 
reallocating grant amounts. (1) HUD 
may withhold some or all of a PHA's 
annual grant where it has required a 
PHA to take corrective action and the 
PHA has failed to correct the deficiency 
within a reasonable time. In addition, 
HUD may recapture for good cause any 
grant amounts previously provided to a 
PHA, based upon a determination that 
the PHA has failed to comply with the 
requirements of this subpart (other than 
because of a PHA’s designation as a 
troubled or mod troubled agency under 
24 CFR part 901). Before withholding or 
recapturing some or all of a PHA’s 
annual grant, HUD will notify the PHA 
and give it an opportunity, within a 
prescribed period of time, to consult 
with HUD regarding the proposed 
action. 

(2) Where HUD has withheld a PHA’s 
annual grant for a prescribed period of 
time, or recaptured for good cause some 
or all of a PHA’s annual grant, it may 
reallocate some or all of the such 
amounts to other PHAs under the CGP 
program which are not designated as 
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either troubled or mod troubled under 
the PHMAP at 24 CFR Part 901, and to 
IHAs under the CGP program which 
have not been determined by HUD to 
lack administrative capability under 

§ 905.135 of this chapter. Such funds 
shall be reallocated by HUD based upon 
the relative needs of these PHAs and 
IHAs, as determined under the formula 
at § 968.103, except that where such 
funds are recaptured for good cause 
from a PHA for a reason other than its 
designation as a troubled or mod 
troubled agency under 24 CFR part 901, 
HUD shall first obtain congressional 
approval before reallocating such funds. 
Before reallocating some or all of a 
PHA’s annual grant, HUD will notify the 
PHA and give it an opportunity, within a 
prescribed period of time, to consult 
with HUD regarding the proposed 
action. 


Dated: March 25, 1991. 
Thomas Sherman, 


Acting Assistant Secretary for Public and 
Indian Housing. 


[FR Doc. 91-9450 Filed 4-25-91; 8:45 am] 
BILLING CODE 4210-33-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 90-AWA-13] 


Proposed Establishment of Long 
Beach Airport Radar Service Area and 
Alteration of John Wayne Airport/ 
Orange County Airport Radar Service 
Area; CA 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
establish an Airport Radar Service Area 
(ARSA) at Long Beach (Daugherty 
Field), CA, and to adjust the southwest 
confines of the John Wayne Airport/ 
Orange County ARSA to accommodate 
the adjoining Long Beach ARSA. Long 
Beach is a public-use airport with an 
operating control tower served by a 
Level V Radar Approach Control 
Facility. Establishment of this ARSA 
would require that pilots maintain two- 
way radio communication with air 
traffic control (ATC) while in the ARSA. 
Implementation of ARSA procedures at 
the affected locations would promote 
the efficient control of air traffic and 
reduce the risk of midair collision in 
terminal areas. 


DATES: Comments must be received on 
or before June 24, 1991. 


ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attention: Rules Docket 
[AGC-10], Airspace Docket No. 90- 
AWA-13, 800 Independence Avenue, 
SW., Washington, DC 20591. 


The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m. The FAA Rules Docket is located 
in the Office of the Chief Counsel, room 
916, 800 Independence Avenue, SW., 
Washington, DC. 

The informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Alton Scott, Airspace and Obstruction 
Evaluation Branch (ATP-240), Airspace- 
Rules and Aeronautical Information 
Division, Air Traffic Rules and 
Procedures Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-9253. 


SUPPLEMENTARY tNFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed abave. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with these 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 90-AWA-13.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 
Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue, SW., Washington, D.C. 20591, 
or by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 


Background 


On April 22, 1982, the National 
Airspace Review (NAR) plan was 
published in the Federal Register (47 FR 
17448). The plan encompassed a review 
of airspace use and procedural aspects 
of the ATC system. Among the main 
objectives of the NAR was the 
improvement of the ATC system by 
increasing efficiency and reducing 
complexity. In its review of terminal 


airspace, NAR Task Group 1-2 
concluded that Terminal Radar Service 
Areas (TRSA) should be replaced. Four 
types of airspace configurations were 
considered as candidates for 
replacement of TRSA’s. Of the four, 
Model B airspace, since redesignated 
“ARSA,” was recommended by a 
consensus of the NAR Task Group. 

The FAA published NAR 
Recommendation 1-2.2.1, “Replace 
Terminal Radar Service Areas with 
Model B Airspace and Service” in 
Notice 83-9 (July 28, 1983; FR 34286) 
proposing the establishment of ARSA’s 
at the Robert Mueller Municipal Airport, 
Austin, TX, and the Port of Columbus 
International Airport, Columbus, OH. 
ARSA’s were designated at these 
airports on a temporary basis by SFAR 
No. 45 (October 28, 1983; 48 FR 50038) in 
order to provide an operational 
confirmation of the ARSA concept for 
potential application on a national 
basis. 

Following a confirmation period of 
more than a year, the FAA adopted the 
NAR recommendation and, on February 
27, 1985, issued a final rule (50 FR 9252; 
March 6, 1985) defining an ARSA and 
establishing air traffic rules for 
operation within such an area. 
Concurrently, by separate rulemaking 
action, ARSA’s were permanently 
established at the Austin, TX; 
Columbus, OH; and the Baltimore/ 
Washington International Airports (50 
FR 9250; March 6, 1985). The FAA has 
stated that future notices would propose 
ARSA’s for other airports at which 
TRSA procedures are in effect. 

Additionally, the NAR Task Group 
recommended that the FAA develop 
quantitative criteria for proposing to 
establish ARSA’s at locations other than 
those which are included in the TRSA 
replacment program. The task group 
recommended that these criteria 
include, among other things, traffic mix, 
traffic flow and density, airport 
configuration, geographical features, 
collision-risk assessment, and ATC 
capabilities to provide service to users. 
These critieria have been developed and 
are published via the FAA directives 
system. 

The FAA has established ARSA’s at 
121 locations under a paced 
implementation plan to replace TRSA’s 
with ARSA’s. This is one of a series of 
notices to implement ARSA's at 
locations with TRSA's or locations 
without TRSA’s which warrant 
implementation of an ARSA. This notice 
proposes an ARSA designation at one of 
the locations identified as ARSA 
candidates in the preamble to 
Amendment No. 71-10 (50 FR 9252). 
Other candidate locations will be 
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proposed in future notices published in 
the Federal Register. 


The Current Situation at the Proposed 
ARSA Location 


Long Beach (Daugherty Field), is a 
public-use airport with an operating 
control tower served by a Level V Radar 
Approach Control Facility. The airport 
operations at this airport are quite 
varied as to the mix of aircraft. Aircraft 
speeds range from the extremely slow to 
the maximum speed allowed under 
regulations with maneuverability 
varying from the extremely 
maneuverable to the slower 
maneuvering aircraft. Although most 
aircraft landing at Long Beach are 
sequenced with the aid of radar, 
airspace and operating rules are not 
established by regulation. Participation 
by pilots operating under visual flight 
rules (VFR) is voluntary, although pilots 
are urged to participate. This level of 
service is known as Stage I and is 
provided at some locations not 
identified as TRSA’s. The NAR Task 
Group recommended, and the FAA 
adopted, the establishment of numerical 
criteria to allow airports having 
particular safety, traffic, and other 
needs to become ARSA candidates 
regardless of whether such airports 
were encompassed by TRSA’s. Long 
Beach is in this category of airports. 

Long Beach is rapidly becoming more 
heavily used by numerous air carriers 
and air taxis. The 679,729 passengers 
boarded annually far surpasses the 
250,000, which is the number adopted for 
ARSA candidacy. 

The NAR Task Group stated that, due 


to the different levels of service cffs7<3_-- 


in terminal areas such as Long Beach, 
users are not always sure of what 
restrictions or privileges exist, or how to 
cope with them. Stage II services offered 
at Long Beach include tariff advisories 
and sequencing to the runway but do 
not include conflict resolution in the 
terminal airspace. Participation in this 
program strictly voluntary. The only 
services available outside the airport 
traffic area (ATA) are separation for 
instrument flight rules (IFR) traffic and 
VFR traffic advisories, as an additional 
service. Some believe that the voluntary 
nature of Stage II at airports with 
moderate traffic levels does not 
adequately address the problems 
associated with nonparticipating aircraft 
operating in relative proximity to the 
airport and its associated approach and 
departure courses. There is strong 
advocacy among user organizations 
that, within a given standard airspace 
designation, a terminal radar facility 
should provide all pilots with the same 
level of service, and in the same 


manner, to the extent that this is 
feasible. 

Certain provisions of FAR § 91.129 
add to the problem identified by the task 
group. For example, aircraft operating 
under VFR to or from a satellite airport 
and within the ATA of the primary 
airport are excluded from the two-way 
radio communications requirement of 
§ 91.129. This condition is acceptable 
until the volume and density of traffic at 
the primary airport dictate further 
action. 


The Proposal 

The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71} to 
establish an ARSA at Long Beach 
(Daugherty Field), CA. This location is a 
public airport with an operating control 
tower served by a Level V Radar 
Approach Control Facility. This action 
would also adjust the southwest 
confines of the John Wayne Airport/ 
Orange County ARSA ~ accomodate 
the adjoining Long Beach ARSA. 

The FAA has published a final rule (50 
FR 9252; March 6, 1985) which defines 
an ARSA and prescribes operating rules 
for aircraft, ultralight vehicles, and 
parachute jump operations in airspace 
designated as an ARSA. 

rule provides, in part, that 
all aircraft arriving at any airport in an 
ARSA or flying through an ARSA, prior 
to entering the ARSA, must: (1) 
Establish two-way radio 
communications with the ATC facility 
having jurisdiction over the area; and (2) 
while in the ARSA, maintain two-way 
radio communications with that ATC 
facility. For aircraft departing from the 
primary airport within the ARSA, two- 
way radio communications must be 
maintained with the ATC facility having 
jurisdiction over the area. For aircraft 
departing a satellite airport within the 
ARSA, two-way radio communications 
must be established with the ATC 
facility having jurisdiction over the area 
as soon as practicable after takeoff, and 
thereafter maintained while operating 
within the ARSA. 

All aircraft operating within an ARSA 
are required to comply with all ATC 
clearances and instructions. However, 
the rule permits ATC to authorize 
appropriate deviations from any of the 
operating requirements of the rule when 
safety considerations justify the 
deviation or more efficient utilization of 
the airspace can be attained. Ultralight 
vehicle operations and parachute jumps 
in an ARSA may only be conducted 
under the terms of an ATC 
authorization. 

The FAA adopted the NAR Task 
Group recommendation that each ARSA 
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be of the same airspace configuration 
insofar as ia practicable. The standard 


ARSA consists of airspace within 5 
nautical miles of the primary airport 
extending from the surface to an altitude 
of 4,000 feet above that airport's 
elevation, and that airspace between 5 
and 10 nautical miles from the primary 
airport from 1,200 féet above the surface 
to an altitude of 4,000 feet above that 
airport's elevation. Proposed deviations 
from this standard have been necessary 
at some airports because of adjacent 
regulatory airspace, international 
boundaries, topography, or unusual 
operational requirements. 

Definitions, operating requirements, 
and specific airspace designations 
applicable to ARSA’s may be found in 
§§ 71.14 and 71.501 of part 71 and 
§§ 91.1 and 91.130 of part 91 of the 
Federal Aviation Requirements (14 CFR 
parts 71, 91). 


Regulatory Evaluation 


This section summarizes the 
regulatory evaluation prepared by the 
FAA which provides more detailed 
information on estimates of the potential 
economic consequences of this proposal. 
This summary and the evaluation 
quantify, to the extent practicable, 
estimated costs of the proposal to the 
private sector, consumers; Federal, 
state, and local governments; and also 
the anticipated benefits. 

Executive Order 12291, dated 
February 17, 1981, directs Federal 
agencies to promulgate new regulations 
or modify existing regulations only if 
potential benefits to society for each 
regulatory change outweigh potential 
costs. The order also requires the 
preparation of a Regulatory Impact 
Analysis of all “major” rules except 
those responding to emergency 
situations or other narrowly defined 
exigencies. A “major” rule is one that is 
likely to result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, or a 
significant adverse effect on 
competition. 

The FAA has determined that this 
proposal is not “major” as defined in the 
executive order. Therefore, a full 
regulatory impact analysis, which 
includes the identification and 
evaluation of cost-reducing alternatives 
to the proposal, has not been prepared. 
Instead, the agency has prepared a more 
concise document termed a “regulatory 
evaluation,” which analyzes only this 
rule without identifying alternatives. In 
addition to a summary of the regulatory 
evaluation, this section also contains an 
initial regulatory flexibility 
determination required by the 1980 
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Regulatory Flexibility Act (Pub. L. 96- 
354) and an international trade impact 
assessment. If the reader desires more 
detailed economic information than this 
summary contains, then he or she should 
consult the regulatory evaluation 
contained in the docket. 


Costs 


The FAA has determined that the 
establishiment of the proposed Long 
Beach ARSA would impose a one-time 
FAA administrative costs of $500 
(discounted, 1989 dollars). For the 
aviation community (namely, aircraft 
operators and fixed-based operators), 
the NPRM would not impose any 
additional cost. The potential costs of 
the proposed ARSA are discussed 
below. 

1. Potential FAA Administrative Costs 
(air traffic controller staffing, controller 
training, and facility equipment costs)— 
For the proposed ARSA (and the ARSA 
program in general), the FAA does not 
expect to incur any additional costs for 
ATC staffing, training, or facility 
equipment. The FAA is confident that it 
can handle any additional traffic that 
would participate in radar services at 
the proposed ARSA through more 
efficient use of personnel at the current 
authorized staffing level. 

The FAA expects to be able to train 
its controller force in ARSA procedures 
during regularly scheduled briefing 
sessions routinely held at Long Beach. 
Thus, no additional training costs are 
expected. Previously adopted plans to 
replace or modify older existing 
equipment may be rescheduled to 
accommodate the ARSA program. 
However, no significant additional 
equipment requirements are anticipated. 
Modification of the computer software 
used to operate radar equipment may 
also be necessary, although it has not 
been necessary to date. Essentially, the 
FAA would be modifying its terminal 
radar procedures in the ARSA program 
in a manner that would make more 
efficient use of existing resources. 

2. Other Potential FAA 
Administrative Costs (revision of charts, 
notification of the public, and pilot 
education)—Establishment of ARSA’s 
throughout the country have made it 
necessary, and will continue to make it 
necessary, to revise sectional charts to 
remove existing airspace depictions and 
incorporate the new ARSA airspace 
boundaries. The FAA currently revises 
these sectionals every 6 months. 
Changes of the type required to depict 
an ARSA are made routinely during 
these charting cycles, and can be 
considered an ordinary operating cost. 
Thus, the FAA does not expect to incur 
any additional charting costs as a result 


of the proposed Long Beach ARSA. 
Pilots would not incur any additional 
costs in obtaining current charts 
depicting ARSA’s because they are 
already required to use current charts. 


The FAA holds an informal public 
meeting at each proposed ARSA 
location. These meetings provide pilots 
with the best opportunity to learn both 
how an ARSA works and how it would 
affect their local operations. The 
expenses associated with these public 
meetings are incurred regardless of 
whether an ARSA is ultimately 
established. Thus, they are more 
appropriately considered routine FAA 
costs. If the proposed ARSA does 
become a final rule, any subsequent 
public information costs would be 
strictly attributed to the proposal. For 
instance, the FAA would distribute a 
Letter To Airmen to all pilots residing 
within 50 miles of the ARSA site and 
issue an advisory circular that would 
explain the operation and airspace 
configuration of the proposed ARSA. 
The combined Letter to Airmen and 
prorated advisory circular costs would 
be approximately $500 (discounted). 
This one-time negligible cost would be 
incurred upon the initial establishment 
of the proposed ARSA. 


FAA district offices conduct aviation 
safety seminars on a regular basis. 
These seminars are regularly provided 
by the FAA to discuss a variety of 
aviation safety issues, including 
ARSA’'s, and do not involve additional 
costs. Also, no significant costs are 
expected to be incurred as a result of the 
follow-up user meetings that are held at 
each site following implementation of 
the ARSA. The FAA organizes these 
meetings to get feedback from users on 
local ARSA operations. The meetings 
are held at public facilities or other 
facilities, and are provided free of 
charge or at a nominal cost. Because 
local FAA facility personnel conduct 
these meetings, no travel, per diem, or 
overtime costs are incurred by regional 
or headquarters personnel. 


3. Potential Costs to the Aviation 
Community (circumnavigation delays, 
and radio communications)—The FAA 
anticipates that some pilots who 
currently transit the terminal area 
without establishing radio 
communications or participating in 
Stage II services may choose to 
circumnavigate the proposed ARSA. 
However, the FAA contends that these 
operators could circumnavigate the 
ARSA without significantly deviating 
from their regular flight path. They could 
also remain clear of the proposed ARSA 
by flying above the ceiling (4,400 feet 
MSL) or under the various floors (which 
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range from 1,300 to 2,700 feet MSL). The 
FAA estimates that the proposed rule 
would have a negligible, if any, cost 
impact on nonparticipating general 
aviation (GA) aircraft operations 
because of the small deviations from 
current flight paths which would result. 

The FAA recognizes that delays might 
develop at Long Beach following the 
initial establishment of the proposed 
ARSA. The additional traffic that ATC 
would be handling due to the mandatory 
pilot participation requirement may 
result in minor delays to aircraft 
operations. However, those delays that 
do occur are typically transitional in 
nature. The FAA contends that any 
potential delays would eventually be 
more than offset by the increased 
flexibility afforded controllers in 
handling traffic as a result of ARSA 
separation standards. This has been the 
experience at the three ARSA’s that 
have been in effect for the longest 
period of time as well as at more 
recently established ARSA’s. The FAA 
does not anticipate that establishing an 
ARSA at Long Beach would result in 
any problems, and it expects a smooth 
transition process, which has 
characterized the majority of ARSA 
sites established to date. 

The FAA assumes that aircraft 
operating in the vicinity of the proposed 
ARSA already have two-way radio 
communications capability because 
Long Beach is surrounded by airport 
traffic areas, ARSA’s, and a TCA. Thus, 
it is virtually impossible for an aircraft 
to operate in and around Long Beach 
and not be already equipped with two- 
way radio equipment. Nevertheless, the 
FAA has made an effort to minimize any 
potential radio installation costs that 
may occur by providing cutouts along 
the floor of the proposed ARSA. In 
addition, procedural agreements 
between ATC and affected satellite 
airports could be used to avoid imposing 
radio installation costs on operators at 
these airports. 

If the proposal becomes a final rule, 
participation in the ARSA would be 
mandatory and businesses at airports 
located within the 5-nautical-mile core 
may be altered or may lose customers to 
airports outside of the core. The FAA 
has endeavored to exclude satellite 
airports located within the core of the 
proposed ARSA, thereby avoiding any 
adverse impacts on their operations, and 
simplifying ATC coordination 
responsibilities between the primary 
and satellite airports. In some cases, the 
same purposes were achieved through 
Letters of Agreement between ATC and 
the affected airports by establishing 
special procedures for aircraft operators. 





Federal Register / Vol. 56, No. 81 / Friday, April 26, 1991 / Proposed Rules 


In this manner, the FAA expects to 
virtually eliminate any adverse impact 
on the operations of small satellite 
airports that could result from the ARSA 
program. Similarly, the FAA expects to 
eliminate potential adverse impacts on 
existing flight training practice areas, as 
well as on soaring, ballooning, 
parachuting, and ultralight and banner 
towing activities, by developing special 
procedures that would accommodate 
these activities through local agreements 
between ATC facilities and the affected 
organizations. The FAA has utilized 
such arrangements extensively 
throughout the ARSA program. 

The proposal would also slightly 
modify the Santa Ana ARSA. A more 
detailed description of the proposed 
modification can be found in the NPRM. 
The FAA is proposing the modification 
so that the sections adjoining the 
proposed Long Beach ARSA and the 
Santa Ana ARSA would have the same 
base altitudes. The FAA contends that 
the proposed modification would not 
impose any additional costs on airspace 
users, 

4. Mode C and TCAS Rules— 
Ordinarily, aircraft operating in and 
above the proposed ARSA would be 
required to have Mode C transponders 
as a result of Phase I of the Mode C 
rule, which goes into effect in December 
1990. However, all of the airspace that 
would be included in the proposed 
ARSA currently lies entirely within the 
Los Angeles TCA Mode C Veil centered 
around Los Angeles International 
Airport. Therefore, the FAA contends 
that all aircraft operating in or above the 
proposed ARSA at Long Beach already 
have Mode C transponders as a result of 
Phase I of the Mode C rule, which 
became effective in July 1989. 

The FAA has also adopted regulations 
requiring certain aircraft operators to 
install Traffic Collision Avoidance 
System (TCAS}, which allows air carrier 
operators to determine the position of 
other aircraft from the signal emitted by 
Mode C transponders on board the other 
air carriers. TCAS issues conflict 
resolution advisories as to what evasive 
actions are most appropriate for 
avoiding potential midair collisions. The 
TCAS Rule would not contribute to the 
potential cost of the proposed ARSA; 
however, it would contribute to the 
potential benefits. The benefits of the 
proposed Long Beach ARSA are 
discussed below. 


Benefits 


The benefits of the proposed Long 
Beach ARSA would be enhanced 
aviation safety {in terms of a lowered 
risk of midair collisions) and improved 
operational efficiency (in terms of higher 


air traffic controller productivity with 
existing resources). These potential 
benefits are difficult to quantify in 
monetary terms. Thus, such benefits 
have been analyzed in qualitative terms, 
as explained in the following sections. 

The NAR Task Group found that 
airspace users, especially GA users,. 
encountered significant problems with 
terminal radar services. Different levels 
of radar service offered within terminal 
areas Caused confusion and users were 
not always certain what restrictions and 
privileges existed. The standardization 
and simplification of operating 
procedures provided by ARSA’s is 
expected to alleviate many ofthese 
problems. As both pilots and controllers 
become more familiar with ARSA 
operating procedures, all IFR and VFR 
traffic is expected to move as efficiently 
and expeditiously as it did under Stage 
II service. These benefits of the ARSA 
program cannot be specifically 
attributed to individual airports, but 
rather will result from the overall 
improvements in terminal area ATC 
procedures realized as ARSA’s are 
implemented throughout the country. 
Establishment of the proposed Long 
Beach ARSA would contribute to these 
overall improvements. 

The proposed ARSA would generate 
potential safety benefits in the form of a 
lowered risk of midair collisions due to 
increased positive control of airspace 
around Long Beach. Because of the 
proactive nature of the proposed ARSA, 
the potential safety benefits are difficult 
to quantify in monetary terms. Based on 
symptoms indicating an increased 
probability of a midair collision at Long 
Beach, the FAA is proposing to establish 
an ARSA there to prevent a safety 
problem from occurring. These early 
symptoms are the increased volume of 
passenger enplanements and the 
increased complexity of aircraft 
operations. 

The volume of passenger 
enplanements at Long Beach has risen 
dramatically. Enplanements at Long 
Beach for 1989 were estimated to be 
633,000, up from 103,000 in 1960, and are 
projected to be 1.7 million by the year 
2000. The number of aircraft operations 
have also increased. Total aircraft 
operations at Long Beach in 1989 were 
465,700 (ranked 9th in the country) and 
are projected to be 527,000 by the year 
2000. This high volume of passenger 
enplanements and aircraft operations 
have made Long Beach eligible to 
become an ARSA. 

The complexity of aircraft operations 
at Long Beach has also increased. 
Complexity refers to air traffic 
conditions resulting from a mix of 
controlled and uncontrolled aircraft that 


vary widely in speed and 
maneuverability. As this mix increases, 
so does the potential for midair 
collisions. 

The ARSA program has the potential 
for reducing the likelihood of midair 
collisions. This task would be 
accomplished by assuring a reduction in 
the number of near-midair collisions 
(NMAC). In a study of NMAC data, the 
FAA's Office of Aviation Safety (ASF) 
found that approximately 15 percent of 
reported NMAC’s occur in TRSA 
airspace. This study found that about 
half of all NMAC’s occur in the 1,000 to 
5,000 feet altitude range, which closely 
compares with the altitudes where pilot 
participation will be mandatory in the 
ARSA. This study also found that over 
85 percent of NMAC’s occur in VFR 
conditions when visibility is 5 miles or 
greater. Finally, the study found that the 
largest number of NMAC reports is 
associated with IFR operators under 
radar control conflicting with VFR 
traffic during VFR flight conditions 
below 12,500 feet. The mandatory 
participation requirements of the ARSA 
and the radar services provided by ATC 
to VFR as well as IFR pilots would help 
alleviate such conflicts. 

The NAR Task Group study 
conducted by Engineering & Economics 
Research, Inc. reviewed NMAC data for 
Austin and Columbus during the 1978 to 
1984 period. This study found that the 
presence of an ARSA reduced the 
probability of NMAC occurrence by 38 
percent at Austin, and by 33 percent at 
Columbus. Another FAA study 
estimated that the potential for NMAC’s 
could be reduced by about 44 percent. 
Since, NMAC’s and actual midair 
collisions result from similar causal 
factors, a reduction in NMAC’s as a 
result of the ARSA program suggests 
that a reduction in actual midair 
collisions would also happen. 

An FAA study on the ARSA 
confirmation sites included a detailed 
analysis to determine if a reduction in 
midair collision risk might result from 
replacing a TRSA with an ARSA. The 
collision risk analysis was based upon 
the experience at Columbus because 
recorded radar data through Automated 
Radar Terminal System {ARTS III-A) 
extraction was available there. The 
study focused on conditions of fairly 
heavy VFR activity in the terminal radar 
area because the ARSA affects what 
procedures are used to handle VFR 
traffic there. The analysis examined the 
intersections of flight paths before and 
after the ARSA was installed because 
the replacement of a TRSA with an 
ARSA might alter the routes io travel, 
particularly for aircraft that did not 
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previously participate in the TRSA. The 
flight path analysis focused on the areas 
immediately around, under, and over the 
ARSA, and determined that there was 
no compression of traffic in this airspace 
following installation of the ARSA. In 
the absence of compression, the study 
concluded that the mandatory 
participation requirement for all aircraft 
operating within the ARSA resulted in a 
75 percent reduction in midair collision 
risk. 

The FAA reviewed NTSB midair 
collision accident records for the period 
between January 1978 and October 1984. 
This review indicated that the 
establishment of an ARSA, in place of a 
TRSA, could greatly reduce the 
probability of midair collisions. Because 
the circumstances observed at the 
Columbus test site may not be the same 
at other TRSA locations, the 75 percent 
reduction in midair collision risk 
measured there may not be achieved at 
other ARSA sites. Therefore, the FAA 
conservatively estimates that the ARSA 
program would reduce the risk of a 
midair collision by 50 percent at any 
given TRSA location. Establishing 
ARSA's at high density airports 
currently providing Stage II radar 
service would similarly contribute to a 
reduction in midair collision risk. 

The reduction of midair collisions by 
50 percent per year where an ARSA 
could have made a difference would 
result in the prevention of one midair 
collision nationally every one to two 
years. The quantifiable benefits of 
preventing a midair collision can range 
from less than $150,000, resulting from 
the prevention of a minor non-fatal 
accident between GA aircraft, to $250 
million or more, resulting from the 
prevention of a midair collision 
involving a passenger jet airplane. 
Establishment of the proposed Long 
Beach ARSA would contribute to this 
improvement in aviation safety. 

Ordinarily, the benefit of a reduction 
in the risk of midair collisions from 
establishing an ARSA would be 
attributed entirely to the ARSA 
program. However, an indeterminant 
amount of the benefits have to be 
credited to the interaction of the 
proposed ARSA (and the ARSA program 
in general) with the Mode C Rule, which 
in turn interacts with the TCAS Rule. 
This is because the benefits of the 
proposed Long Beach ARSA, as well as 
other designations of airspace that 
require Mode C transponders, cannot be 
separated from. the benefits of the Mode 
C and TCAS Rules. These airspace 
actions would share potential benefits 
totaling $2.1 billion. 


Comparison of Costs and Benefits 


The FAA has determined that the 
proposed rule to establish an ARSA at 
Long Beach would impose a negligible 
cost of $500 on the agency. When this 
cost estimate of $500 is added to the 
total cost of the ARSA and TCA 
programs and the Mode C Rule and the 
TCAS Rule (see Table Il), the combined 
cost would still be less than their total 
potential safety benefits. The proposal 
would also generate some benefits in 
the form of enhanced operational 
efficency. In addition, the proposal 
would not impose any additional cost to 
the aviation community. Thus, the FAA 
believes that the proposed rule would be 
cost-beneficial. 


International Trade Impact Assessment 


The proposal would only affect U.S. 
terminal airspace operating procedures 
at and in the vicinity of Long Beach, CA. 
The proposal would not impose a 
competitive trade disadvantage on 
foreign firms in the sale of either foreign 
aviation products or services in the 
United States. In addition, domestic 
firms would not incur a competitive 
trade disadvantage in either the sale of 
United States aviation products or 
services in foreign countries. 

Initial Regulatory Flexibility 
Determination 

The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily and disproportionately 
burdened by government regulations. 
Small entities are independently owned 
and operated small businesses and 
small not-for-profit organizations. The 
RFA requires agencies to review rules 
that may have “a significant economic 
impact on a substantial number of small 
entities.” Under FAA Order 2100.14A, 
entitled Regulatory Flexibility Criteria 
and Guidance, a significant economic 
impact means annualized net 
compliance cost to an entity, which 
when adjusted for inflation, is greater 
than or equal to the threshold cost level 
for that entity. A substantial number of 
small entities means a number that is 
not fewer than eleven and represents 
more than one-third of the small entities 
subject to a proposed or existing rule. 

For the purpose of this evaluation, the 
small entities that would be potentially 
affected by the proposed rule are 
defined as fixed-base operators, flight 
schools, agricultural operators, and 
other small aviation businesses located 
at satellite airports that are within 5 
nautical miles of a potential ARSA site. 
The mandatory participation associated 
with the proposed ARSA along with 
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special conditions around Long Beach” 
could potentially impose certain costs 
on users. Some of the users and 
activities that may be affected are local 
fixed-base operators and airport 
operations; i.e., flight training, crop 
dusting, soaring, ballooning, 
parachuting, and ultralight and banner 
towing. However, the FAA may employ 
exclusions, cutouts, and special 
procedures to alleviate any adverse — 
impacts. The FAA may also develop 
special procedures to accommodate 
these activities through local agreements 
between ATC and the affected 
organizations. For these reasons, the 
FAA does not expect any such adverse 
impacts to occur.as a result of the 
proposed ARSA. The FAA expects that 
any delay problems that may initially 
develop following implementation of an 
ARSA would be transitory. Furthermore, 
airports that would be affected by this 
proposed ARSA represent only a small 
proportion of all the public-use airports 
affected by the proposed Long Beach 
ARSA. Thus, small entities of any type 
that use aircraft in the course of their 
business would not be adversely 
impacted. 

The FAA has determined that the 
proposed rule would not result in a 
significant economic impact on a 
substantial number of small entities. 
Therefore,.a regulatory flexibility 
analysis is not required under the terms 
of the RFA: 


Federalism Implications 


This proposed regulation would not 
have a substantial direct effect on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, preparation 
of a Federalism assessment is not 
warranted. 

Conclusion 

For the reasons discussed under 
“Regulatory Evaluation,” the FAA has 
determined that this proposed regulation 
(1) is not a “major rule” under Executive 
Order 12291; and (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979). It is certified that this 
proposal, if adopted, would not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Airport radar service 
areas. 
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The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348{a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 71.501 [Amended] 


2. Section 71.501 is amended as 
follows: 


Long Beach, CA [New] 


That airspace extending upward from the 
surface to and including 4,400 feet MSL 
beginning at the Seal Beach VORTAC (SLI) 
300° radial and the Artesia Freeway (91), 
extending east on the Artesia Freeway until 
the San Gabriel Freeway (605), extending 
south on the San Gabriel Freeway until 
intersecting the Seal Beach VORTAC 315° 
radial, thence direct to the Seal Beach 
VORTAC, thence via the Seal Beach 
VORTAC 215° radial to the shoreline, 
extending west along the shoreline until the 
Seal Beach VORTAC 259° radial, and 
extending north to the point of beginning; 
including that airspace extending upward 
from 2,500 feet MSL to and including 4,400 
feet MSL starting at the intersection of the 
San Gabriel Freeway and Lincoln Avenue, 
extending east on Lincoln Avenue to the 
Santa Ana Freeway (5), extending southeast 
. on the Santa Ana Freeway to the western 
boundary of the Santa Ana ARSA, thence 
southwest along the western boundary of the 
, Santa Ana ARSA to Beach Boulevard, 
extending north on Beach Boulevard until 
intersecting the Seal Beach VORTAC 135° 
radial, thence via the Seal Beach VORTAC 
135° radial to Seal Beach VORTAC, 
extending northwest via the Seal Beach 
VORTAC 315° radial until the San Gabriel 
Freeway, and extending north on the San 
Gabriel Freeway to the point of beginning; 
including that airspace extending upward 
from 1,300 feet MSL to and including 4,400 
feet MSL beginning at the Seal Beach 
VORTAC extending southeast via the Seal 
Beach VORTAC 135° radial until Beach 
Boulevard, extending south on Beach 
Boulevard until the western boundary of the 
Santa Ana ARSA, extending southwest along 
the western boundary of the Santa Ana 
ARSA until the Seal Beach VORTAC 178° 


radial 9-mile DME fix, thence northwest to 
the east tip of the Long Beach Breakwater, 
thence north to the Seal Beach VORTAC 240° 
radial (Oil Island Chaffee), extending west to 
the Seal Beach VORTAC 248° radial (Oil 
Island Freeman), extending west along the 
South boundary of Pier “J” (Long Beach Outer 
Harbor), thence west along the south 
boundary of the Navy Mole until the Seal 
Beach VORTAC 255° radial, thence north to 
the shoreline, extending east along the 
shoreline until intersecting the Seal Beach 
VORTAC 215° radial and thence to the point 
of beginning; and that airspace extending 
upward from 2,700 feet MSL to and including 
4,400 feet MSL beginning at the Oil Island 
Chaffee, thence south to the east tip of the 
Long Beach Breakwater, extending west 
along the Long Beach Breakwater and the 
San Pedro shoreline until Pacific Avenue 
(San Pedro), extending north on Pacific 
Avenue until Harbor Freeway (110), 
extending north on the Harbor Freeway until 
the Artesia Freeway, extending east on the 
Artesia Freeway until the Seal Beach 
VORTAC 300° radial, thence south to the 
Navy Mole, extending east along the southern 
boundary of Pier “J”, thence east to Oil Island 
Freeman, and thence east to the point of 
beginning. This airport radar service area is 
effective during the specific days and hours 
of operation of the Long Beach (Daugherty 
Field) and Radar Approach Control Facility 
as established in advance by a Notice to 
Airmen. The effective dates and times will 
thereafter be continuously published in the 
Airport/Facility Directory. 


Santa Ana, CA [Revised] 


That airspace extending upward from the 
surface to and including 4,400 feet MSL 
within a 5-mile radius of the John Wayne 
Airport/Orange County (lat. 33°40’32” N, 
long. 117°52’02” W.) excluding that airspace 
east of a line between the points where the 5- 
mile arc of John Wayne Airport/Orange 
County intercepts the 5-mile arc of El Toro 
MCAS ([lat. 33°40'34” N., long. 117°43'49” W.); 
and that airspace extending upward from 
2,500 feet MSL to and including 4,400 feet 
MSL within a 10-mile radius of the John 
Wayne Airport/Orange County, west of a 
line from the point where the 5-mile arc 
southeast of John Wayne Airport/Orange 
County intercepts the 5-mile arc southwest of 
El Toro MCAS, to the point where the 10-mile 
arc of John Wayne Airport/Orange County 
intercepts the 10-mile arc of El Toro MCAS 
clockwise to the 175° bearing from John 
Wayne Airport/Orange County; and that 
airspace extending upward from 1,500 feet 
MSL to and including 4,400 feet MSL within a 
10-mile radius of John Wayne Airport/ 
Orange County from the 175° bearing 
clockwise to the 201° bearing from John 
Wayne Airport/Orange County; and that 
airspace extending upward from 3,500 feet 
MSL to and including 5,400 feet MSL within a 
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10-mile radius of John Wayne Airport/ 
Orange County from the 201° bearing from 
the airport to the Seal Beach VORTAC 178° 
radial 9-mile DME fix, thence east to the 
shoreline and Beach Boulevard, excluding 
that airspace west of a line from the 351° 
bearing from John Wayne Airport/Orange 
County to the 251° bearing from John Wayne 
Airport/Orange County; and that airspace 
extending upward from 1,300feet MSL to and 
including 5,400 feet MSL within a 10-mile 
radius of John Wayne Airport/Orange 
County beginning at the intersection of 
Warner Avenue and Beach Boulevard, 
extending south along Beach Boulevard to the 
shoreline, thence west to the Seal Beach 
VORTAC 178° radial 9-mile DME fix, 
excluding that airspace west of a line from 
the 351° bearing from John Wayne Airport/ 
Orange County to the 251° bearing from John 
Wayne Airport/Orange County; and that 
airspace extending upward from 2,500 feet 
MSL to and including 5,400 feet MSL within a 
10-mile radius of John Wayne Airport/ 
Orange County from the shereline to the San 
Diego Freeway (1-405), excluding that 
airspace west of Beach Boulevard and 
excluding that airspace west of a line from 
the 351° bearing from John Wayne Airport/ 
Orange County to the 251° bearing from John 
Wayne Airport/Orange County; and that 
airspace extending upward from 2,500 feet 
MSL to and including 4,400 feet MSL within a 
10-mile radius of John Wayne Airport/ 
Orange County from the San Diego Freeway 
clockwise to the 360° bearing from the John 
Wayne Airport/Orange County, excluding 
that airspace west of a line from the 351° 
bearing from John Wayne Airport/Orange 
County to the 251° bearing from John Wayne 
Airport/Orange County; and that airspace 
extending upward from 2,000 feet MSL to and 
including 4,400 feet MSL within a 10-mile 
radius of John Wayne Airport/Orange 
County from. the 360° bearing from the John 
Wayne Airport/Orange County clockwise to 
a line from the point where the 5-mile arc of 
John Wayne Airport/Orange County 
intercepts the 5-mile arc of El Toro MCAS to 
the point where the 10-mile arc of John 
Wayne Airport/Orange County intercepts the 
10-mile arc of El Toro MCAS. This airport 
radar service area is effective during the 
specific days and hours of operation of the 
Orange County Tower and Radar Approach 
Control Facility as established in advance by 
a Notice to Airmen. The effective dates and 
times will thereafter be continuously 
published in the Airport/Facility Directory. 

Issued in Washington, DC, on April 16, 
1991. 


Harold W. Becker, 


Manager, Airspace-Rules and Aeronautical 
Information Division. 


BILLING CODE 4910-13-M 
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AIRPORT RADAR SERVICE AREAS 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 


[Docket No. R-91-1538; FR-2942-1-02] 
24 CFR Part 3500 


-Reai Estate Settlement Procedures 
Act, Section 6 Transfer of Servicing of 
Mortgage Loans, (Regulation X) 
AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, (HUD). 

ACTION: Interim rule and request for 
comments. 


summary: This interim rule implements 


the provisions of section 6 of the Real 
Estate Settlement Procedures Act (12 
U.S.C. 260i, et seg.) (RESPA) added by 
the Cranston-Gonzalez National 
Affordable Housing Act (Pub. L. 101-625, 
approved November 28, 1990) (the Act) 
as amended on April 10, 1991 by the Act 
Making Dire Emergency Supplemental 
Appropriations for the Consequences of 
Operation Desert Shield/Desert Storm, 
Food Stamps, Unemployment 
Compensation Administration, Veterans 
Compensation and Pensions and othe ¢ 
Urgent Needs for the Fiscal Year Ending 
September 30, 1991 and for Other 
Purposes (Pub. L. 102-27) (hereafter 
referred to as the “Dire Emergency 
Supplemental Appropriations Act”). 
This new section 6 sets forth procedures 
regarding the transfer of mortgage 
servicing for any federally-related 
mortgage loan. “Federally-related 
mortgage loan” is defined in section 3(1) 
of RESPA and the definition is refined in 
the implementing regulation for RESPA 
(Regulation X) (24 CFR 3500) at 

§ 3500.5{b). Certain regulatory 


1 These are the same 20,000 


exemptions from coverage are set forth 
in § 3500.5{d), including refinancings. 
However, the regulatory exemption for 
refinancings has been terminated for 

§ 3500.21. {See § 3500.21(a)(3)). 

DATES: Effective date: Apri! 26, 1991. 
Comment due date: June 25, 1991. 


ADDRESSES: Comments on interim rule: 
Interested persons are invited to submit 
comments regarding this interim tule to 
the Office of General Counsel, Rules 
Docket Clerk, room 10278, Department 
of Housing and Urban Development, 451 
Seventh Street, SW., Washington, DC 
20410. Comments should refer to the 
above docket number and date of 
publication. A copy of each comment 
submitted will be available for public 
inspection during regular business hours 
at the above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept brief 
public comments transmitted by 
facsimile [“FAX”] machine. The . 
telephone number of the FAX receiver is 
(202) 708-4337. (This is not a toll-free 
number.) Only public comments of six or 
fewer total pages will be accepted via 
FAX transmittal. This limitation is 
necessary in order to assure reasonable 
access to the equipment. Comments sent 
by FAX in excess of six pages will not 
be accepted. Receipt of FAX 
transmittals will not be acknowledged, 
except that the sender may request 
confirmation of receipt by calling the 
Rules Docket Clerk (voice (202) 708— 
2084; TDD (202) 708-3259). 

Comments on information collection: 
Comments on the information collection 
requirements contained in this interim 
rule should be submitted both to the 
Rules Docket Clerk at the above address 
{Attention: Desk Officer for HUD) and to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503. 


respondents. 
2 includes labor at the rate of $10 per hour, pius miscellaneous costs. 
8 includes $0.50 per notice for postage and miscellaneous costs. 


Section 941 of the Cranston-Gonzalez 
National Affordable Housing Act 
amended RESPA by adding a new 
section 6, which requires disclosure to 
mortgage loan applicants of historical 
data regarding the transfer of mortgage 


servicing (that is, the right to collect 
mortgage payments for principal, 
interest and escrow account items) as 
well as estimates regarding the potential 
transfer of servicing pertaining to the 
applicant's mortgage loan and other 
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Comments should reference the docket 
number and date of publication. 


FOR FURTHER INFORMATION CONTACT: 
David R. Williamson, Director, RESPA 
Enforcement, room 9140, 202-708-2819 
(for non-legal questions, including 
complaints and requests for documents) 
or Grant E. Mitchell or John B. Shumway 
(for legal questions), Office of General 
Counsel, room 10252, 202-708-1550, 
Department of Housing and Urban 
Development, 451 7th Street, SW., 
Washington, DC 20410. (These are not 
toll-free numbers.) 


SUPPLEMENTARY INFORMATION: 


Paperwork Requirements 


The information collection 
requirements contained in this interim 
rule have been approved on a temporary 
basis by the Office of Management and 
Budget under section 3504{h) of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)), and assigned OMB 
contro] number 2502-0458, The public 
reporting burden for each of these 
collections of information is estimated 
to include the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Information on the estimated public 
reporting burden is set out below. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, 
within 30 days from the date of this 
interim rule to the Department of 
Housing and Urban Development, Rules 
Docket Clerk, 451 Seventh Street, SW.., 
room 10276, Washington, DC 20410; and 
tothe Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503. 


mortgage loans. This new section 6 was 
further amended on April 10, 1991 by the 
Dire Emergency Supplemental 
Appropriations Act which created a 
transition period during which lenders 
and servicers would not be liable for 
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violations of the Act. This amendment 
also directed HUD to publish 
implementing regulations effective no 
later than April 20, 1991. 

Section 6 provides that applicants be 
given information in a Disclosure 
Statement at the time of loan application 
concerning the likelihood that their 
mortgage servicing might be transferred. 
Section 6 sets forth additional 
requirements for notice at the time of a 
servicing transfer, and other rights for 
borrowers, and provides for the 
collection of damages and costs by 
borrowers from servicers for 
noncompliance. Finally, section 6 
preempts any State law or regulation 
regarding notice to borrowers at the 
time of application or at the time of 
servicing transfer, so long as the lender 
or servicer complies with the relevant 
provisions of section 6. 

HUD originally complied with the 
requirments of sections 6{a)}(2) and 
6(a)}{3} to promulgate a Model Disclosure 
Statement and Applicant's 
Acknowledgement by publication of a 
notice in the Federal Register on March 
20, 1991 (56 FR 11886). HUD also 
provided sample language to assist 
mortgage lenders and servicers in 
complying with the other notice 
requirements set out in this new section 
6. 

All of the provisions of section 6 
originally appeared to be effective 
immediately upon enactment of the Act. 
Sections 6(a)}(2) and 6{a)(3), however, 
gave the Secretary 90 days from the date 
of enactment to develop a Model 
Disclosure Statement and Applicant's 
Acknowiedgement. HUD concluded in 
its March 20, 1991 notice that 
development of the Model Disclosure 
Statement and Applicant's 
Acknowledgement was necessary for 
lender compliance and made section 
6(a) effective upon publication of its 
notice on March 20, 1991. Subsequently, 
section 6 of RESPA was amended by the 
Dire Emergency Supplemental 
Appropriations Act to create a 
transition period dering which lenders 
and servicers were from 
liability until HUD issued regulations 
regarding section 6, which Congress 
directed to be no later than April 20, 
1991 (this regulation). HUD's 
interpretation of the transition period 
language is that no lender or servicer 
can be successfully sued for a failure to 
comply with the new section 6 of RESPA 
until the effective date of these 
regulations. This interim rule also makes 
clear that use of the specific language of 
the Model Disclosure Statement is not 
mandatory, except for the Applicant's 
Ack rowledgement, so fong as any 


disclosure statement contains all of the 7 


information required by the Act. 
Similarly, the Model Disclosure 
Statement language published on March 
20, 1991 was not mandatory except for 
the Applicant's Acknowledgement, and 
variations from that language were 
acceptable so long as.the information 
required by the Act was disclosed. 


Regulatory Flexibility Act 


Under 5 U.S.C. 605{b) (The Regulatory 
Flexibility Act}, the undersigned hereby 
certifies that this interim rule will not 
have a significant economic impact on a 
substantial number of smaii entities. 
HUD finds that there are no anti- 
competitive discriminatory aspects of 
the interim rule with regard to small 
entities nor are there any unusual 
procedures that would need to be 
complied with by small entities. In any 
event, by statute, the requirements of 
this rule must be uniformly adhered to 
by all lenders and servicers. 


Environmental Impact 


A Finding of No Significant Impact 
(FONSD with respect to the environment 
has been made in accordance with Part 
50 of this title, which implements section 
102(2}(C) of the National Environmental 
Policy Act of 1969 (NEPA) {42 U.S.C. 
4332}. The subject Finding of No 
Significant Impact is available for 
inspection and copying during regular 
business hours in the Office of the Rules 
Docket Clerk, room 10276, 451 Seventh 
Street, SW., Washington, DC 20410. 


OMB Control Number 
2502-0458. 


Executive Order 12291 Review 


Because of the statutorily required 
expedited publication schedule for this 
Tule, it was not possible for the rule to 
be subjected to regular review under 
Executive Order 12291 before its 
publication. However, the Department 
forwarded copies of this decument to 
the Office of Management and Budget 
for review in accordance with the 
Executive Order as soon as an 
approvable draft was available. HUD's 
final rule in this proceeding will be 
subjected to the normal review 
processes under the Order. 

Regulatory Impact Analysis 

The interim rule does not constitute a 
“major rule” as that term is defined in 
section 1{b) of the Executive Order on 
Federal Regulation issued by the 
President on February 17, 1981. Analysis 
of the rule indicates that it would not {1) 
have an annual effect on the economy of 
$100 milfion or more; {2) cause a major 
increase in costs or prices for 
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consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Executive Order 12616, Federalism 


The General Counsel, as the 
Designated Official under section 6{a) of 
Executive Order 12616, Federalism, has 
determined that the policies contained 
in this regulation do not have significant 
federalism implications and, thus, are 
not subject to review under the Order. 
Issuance of the regulation dees not 
change existing Federal, State or local 
governmental relationships, except that, 
under the statute, compliance with the 
disclosure provisions of this rule will 
preempt State law requirements dealing 
with identical subject matter. Given the 
lack of discretion pertaining to the 
preemption issue by the statute, further 
analysis of the federalism implications 
of the rule would serve no purpose. 


Executive Order 12606, the Family 


The General Counsel, as the 
Designated Official under section 6{a) of 
Executive Order 12606, the Family, has 
determined that the policies contained 
in this regulation do not have a potential 
significant impact on family function, 
maintenance and general well being, 
and, thus, are not subject to review 
under the order. 


Justification for Interim Rule 


The statutory deadline for 
implementation of the new section 6 of 
RESPA calls for “regulations that shall 
take effect not later than April 20, 1991.” 
Since the Congressional enactment 
containing this amendment was not 
approved until April 10, 1991, and the 
statutory command was not even known 
to the Department until March 22, 1991, 
when it was published in the 
Congressional Record as part of a 
conference report on a supplemental 
appropriations bill unrelated to HUD, it 
is clear that the Congress did not intend 
for HUD to receive public comments 
before publishing the rule for effect, as 
usually is done for rules implementing 
new legal requirements. Ordinarily, 
HUD rules published for public comment 
are also subjected to a 15-day pre- 
publication review period by the House 
and Senate Banking Committees. It is 
also clear that, given the extremely brief 
period provided for development and 
publication of the interim rule for effect, 
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the Congress did not intend that the pre- 
publication review requirements of 
HUD’s legislative review statute be 
applied to the publication of this 
particular interim rule. In addition, the 
Congress clearly did not intend that the 
interim rule await a 30-day post- 
publication waiting period before 
becoming effective, as is normally 
required for rules published for effect by 
the Department under 24 CFR part 10 
and under section 7(0)(3) of the 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(0)(3)). 
This interim rule is effective as of the 
date of publication. 

Despite the need for immediate 
effectiveness of this interim rule, the 
Department is interested in receiving 
public comments on the rule, and will 
take these comments into account in 
fashioning a permanent rule to govern 
mortgage servicing transfers. The 
Department is particularly interested in 
any matters which are unclear or not 
addressed in this interim rule, as well as 
unusual problems such as those caused 
by State homestead provisions or by the 
preemption of State laws. In addition, 
the Department requests comments 
specifically on the inclusion of the 
requirements in § 3500.21(b) (4) and {5). 
Do these requirements, which describe 
disclosure of mortgage servicing 
transferring procedures and borrower 
inquiry procedures at the time of 
mortgage loan application, benefit the 
applicant, even though there will be 
later notification to the borrower in the 
event that mortgage servicing is 
transferred? (See § 3500.21 (e) and (f)). 
The rule is being published as an interim 
rule, for immediate effect, but with a 60- 
day public comment period. 


Semi-annual Agenda of Regulations 


This rule revision did not appear on 
the Department's most recent semi- 
annual Agenda of Regulations, 
published on April 22, 1991 (56 FR 17360) 
under Executive Order 12291 and the 
Regulatory Flexibility Act because the 
legislation was not enacted until 
November 28, 1990. 


List of Subjects in 24 CFR Part 3500 


Consumer Protection, Condominiums, 
Housing, Mortgages, Mortgage servicing, 
Reporting and recordkeeping 
requirements. 

Accordingly, 24 CFR part 3500 is 
amended by adding a new § 3500.21, to 
read as follows: 


PART 3500—REAL ESTATE 
SETTLEMENT PROCEDURES ACT 


1, The authority citation for 24 CFR 
part 3500 continues to read as follows: 


Authority: Real Estate Settlement 
Procedures Act of 1974, Pub. L. 93-533 (12 
U.S.C. 2601 et seq.), Real Estate Settlement 
Procedures Act Amendments of 2975 (Pub. L. 

2. Anew § 3500.21 is added, to read as 
follows: 


§ 3500.21 Mortgage servicing transfers. 

(a) Definitions. As used in this 
section: 

(1) Business day means any day, 
excluding legal public holidays (State or 
Federal), Saturday and Sunday. In any 
provision of § 3500.21, if a day is not 
specified as a Business Day it is a 
calendar day. 

(2) Effective date of transfer means 
the date on which the mortgage payment 
of a borrower is first due to the 
transferee servicer (new servicer) of a 
mortgage loan pursuant to the 
assignment, sale or transfer of the 
servicing of the mortgage loan. 

(3) Federally-related mortgage loan 
has the meaning set forth in § 3500.5(b) 
of Regulation X (24 CFR part 3500) 
subject to the exemptions of § 3500.5(d). 
However, for purposes of this § 3500.21, 
pursuant to secton 19(a) of RESPA, the 
Secretary has withdrawn a limited 
exemption and all refinancings of 
mortgage loans by lenders which meet 
all of the other requirements of section 
3(1) of RESPA are covered for all 
purposes of this § 3500.21. 

(4) Servicer means the person 
responsible for the servicing of a loan. 


This term does not include the following: 


(i) The Federal Deposit Insurance 
Corporation (FDIC) or the Resolution 
Trust Corpcration (RTC), in connection 
with assets acquired, assigned, sold, or 
transferred pursuant to section 13(c) of 
the Federal Deposit Insurance Act or as 
receiver or conservator of an insured 
depository institution; or 

(ii) The Government National 
Mortgage Association (GNMA), the 
Federal National Mortgage Corporation 
(FNMA), the Federal Home Loan 
Mortgage Corporation (Freddie Mac), 
the RTC or the FDIC, in cases when the 
assignmemt, sale or transfer of the 
servicing of the mortgage loan is 
preceded by termination of the contract 
for servicing the loan for cause, 
commencement of proceedings for 
bankruptcy of the servicer, or 
commencement of proceedings by the 
FDIC or RTC for conservatorship or 
receivership of the servicer (or an entity 
by which the servicer is owned or 
controlled). : 

(5) Servicing means receiving any 
scheduled periodic payments from a 
borrower pursuant to the terms of any 
loan, including amounts for escrow 
accounts under section 10 of RESPA, 
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and making the payments of principal 
and interest, and such other payments 
with respect to the amounts received 
from the borrower as may be required 
pursuant to the terms of the loan. 

(b) Disclosure at the time of loan 
application. Every person who receives 
an application for a federally-related 
mortgage loan (as defined in paragraph 
(a)(3) of this section) shall disclose to 
each person who applies for a loan, at 
the time of application for the loan: 

(1) Whether the servicing of the loan 
may be assigned, sold or transferred to 
any other person at any time while the 
loan is outstanding. If the person who 
makes the loan does not engage in the 
servicing of any federally-related 
mortgage loans, the disclosure may 
consist of a statement that the person 
making the loan currently intends to 
assign, sell or transfer servicing of the 
loan to another person. The following 
represents a model format for complying 
with the requirements of this paragraph 
(b)(1). The person making the loan may 
use the language which best describes 
the circumstances: 


The following is the best estimate of what 
will happen to the servicing of your mortgage 
loan: 

We may assign, sell or transfer the 
servicing of your loan while the loan is 
outstanding. [We are able to service your 
loan [.] [,] and we [will] [will not] [haven't 
decided whether to] service your loan.] 

{or} 

We do not service mortgage loans, and we 
presently intend to assign, sell or transfer the 
servicing of your mortgage loan. You will be 
informed about your servicer. 


(2) The percentages (rounded to the 
nearest quartile (25%)) of loans made by 
the person making the loan for which 
servicing has been assigned, sold or 
transferred as of the end of the most 
recent calendar year completed, subject 
to the following limitations. For 
applications received in calendar year 
1991, this percentage shall include 
mortgage loans assigned, sold or 
transferred in calendar year 1990. For 
applications received in calendar year 
1992, these percentages will include 
calendar years 1990 and 1991, and for 
applications received in 1993, and 
thereafter, these percentages will 
include the most recent three calendar 
years. This information should be 
calculated and included in the 
disclosure within a reasonable time 
after the end of the calendar-year, but in 
any event no later than 31 days after the 
end of the calendar year. If the 
percentages of transfers are less than 
12.5%, the word “normal” or the actual 
percentage amount of servicing transfers 
may be used. Each percentage should be 
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obtained by dividing the federally 
related mortgage loans for which 
servicing és transferred within the 
calendar year by the total federally- 
related mortgage loans originated in the 
year. These percentages need 
not include the assi nt, sale or 
transfer by the lender of mortgage loan 
servicing by the person making the 
loans to an affiliate or subsidiary of that 
person. However, this information may 
be provided voluntarily. The person 
making the Joan should indicate if these 
percentages include assignments, sales 
or transfers to affiliates or subsidiaries. 

(3) The best available estimate of the 
percentage (between 0 and 25 percent, 
between 26 and 50 percent, between 51 
and 75 percent, and between 76 and 100 
percent) of all loans made by the person 
making the loan for which the servicing 
may be assigned, sold or transferred 
during the 12-month period beginning on 
the date of origination. Each percentage 
should be obtained by dividing the 
federally related mortgage loans for 
which servicing may be transferred 
within the calendar year by the total 
federally-related mortgage loans 
expected to be originated in the 
calendar year. These percentages need 
not include the estimated assignment, 
sale or transfer of mortgage loan 
servicing by the person making the loan 
to an affiliate or subsidiary of that 
person. However, this information may 
be provided voluntarily. The person 
making the loan should indicate if the 
percentages include assignmenis, sales 
or transfers io affiliates or subsidiaries. 

(4) A summary of the information set 
out in paragraph (e) of this section. 

(5) A summary of the information set 
out in paragraph {f) of this section. 

(6) A written acknowledgement that 
the applicant (and the co-applicant, if 
any) has read and understood the 
disclosure, evidenced by the signature of 
the applicant {and co-applicant, if any). 

(c) Model Disclosure Statement. The 
Model Disclosure Statement referred to 
in section 6(a}{2) appears as Appendix 
A to this section. It is not mandatory 
that lenders use the specific language of 
this Model Disclosure Statement, but 
lenders must include all the required 
information set out in section 6 of 
RESPA in their Disclosure Statement. 
The use of the Applicant's 
Acknowledgement portion of the 
Disclosure Statement in the format 
stated is mandatory. The information 
set forth in Instructions to Preparer on 
the Model Disclosure Statement need 
not be included on the form given to 
applicants and square bracketed { } 
material is optional or alternative 
language. 


(d) Disclosure Statement and 
Applicant Acknowledgement; Delivery. 
If a face-to-face interview with all 
applicants is held at the time of 

application, the Disclosure Statement is 
to be delivered at that time. Under any 
other circumstance, delivery is 
effectuated by placing the document in 
the mail, with prepaid first-class 
postage, within three Business Days 
from receipt of the application. if co- 
applicants indicate the same address on 
their application, one copy delivered to 
the address shown is sufficient. If 
different addresses are shown on the 
application, a copy must be delivered to 
each of the applicants. A Disclosure 
Statement signed by each applicant is a 
required part of any application package 
and must be received by the mortgage 
lender before the toan is closed. A 
federally-related mortgage loan should 
not be funded unless the necessary 
signed Disclosure Statement is in the 
loan package. For applications which 
are not funded, a lender will be deemed 
to have complied with these Disclosure 
Statement requirements if, after delivery 
of the Disclosure Statement, it has made 
reasonabie follow-up efforts to obtain 
signed acknowledgements, including 
correspondence or communications 
regarding return of the 
acknowlegements which inform the 
applicants that the loan cannot be 
funded unless the acknowledgements 
are returned. 

{e) Notice by transferor (present 
servicer) and transferee (new servicer) 
of transfer of loan servicing at time of 
transfer. Each servicer of any federally- 
related mortgage loan shail notify the 
borrower in writing of any assignment, 
= or transfer of the servicing of the 

oan. 

(1) Time of notice. {i) The notice 
required under this section shall be 
made by the transferor (present 
servicer) to the borrower not less than 
15 days before the effective date of the 
transfer of the servicing of the mortgage 
loan. The notice shall be made by the 
transferee {new servicer) to the 
borrower not more than 15 days after 
the effective date of the transfer. Both 
notices may be combined in one notice 
of the 15-day period delivery provision 
of this section is met and all information 
required is disclosed. 

(ii) The notice required under 
paragraph (e) of this section shall be 
made to the borrower by the transferor 
{present servicer) or the transferee [new 
servicer) to the borrower not more than 
30 days after the effective date of the 
transfer of the servicing of the mortgage 
loan, in any case in which the transfer is 
preceded by termination of the contract 


for servicing the loan for cause; 


commencement of proceedings for 
bankruptcy of the servicer; or 
commencement of proceedings by the 
Federal Deposit Insurance Corporation 
(FDIC) or the Resolution Trust 
Corporation (RTC) for conservatorship 
or receivership of the servicer {or an 
entity by which the servicer is owned or 
controled). 

(iii) The notice required under 
paragraph (e) of this section can be 
made at settlement by the transferor 
(present servicer) and transferee (new 
servicer), or in a single notice on behalf 
of both parties at settlement, and this 
notice will satisfy the timing 
requirements of this paragraph (e). 

(2) Contents of notice. The notice 
required under this paragraph {e) of this 
section shall include the following 
information: 

(i) The effective date of the transfer of 
servicing. 

(ii) The name, address, and toll-free or 
collect call telephone number of the 
transferee servicer (new servicer). 

(iii) A toll-free or collect call 
telephone number for an individual 
employed by the transferor servicer 
(present servicer) or the department of 
the transferor servicer that can be 
contacted by the borrower to answer 
servicing transfer inquiries. 

(iv) A toll-free or collect call 
telephone number for an individual 
employed by the transferee servicer 
(new servicer) or the department of the 
transferee servicer that can be 
contacted by the borrower to answer 
servicing transfer inquiries. 

(v) The date on which the transferor 
servicer (present servicer) who is 
servicing the loan before the transfer 
will cease to accept payments relating 
to the loan and the date on which the 
transferee servicer (new servicer) will 
begin to accept such payments. These 
dates shall be the same or in the 
alternative, consecutive days. 

(vi) Any information concerning the 
effect the transfer may have, if any, on 
the terms or the continued availability 
of mortgage life or disability insurance 
or any other type of optional insurance 
and what action, if any, the borrower 
must take to maintain coverage 

(vii) A statement that the transfer of 
servicing does not affect any term or 
condition of the security instruments 
other than terms directly related to the 
servicing of the loan. 

(3) Sample language that may be used 
to comply with the requirements of this 
section is set forth in appendix B to this 
section. {Use of this language is not 
mandatory, but notices must contain all 
the statutorily and regulatorily required 


information). 
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(4) During the 60-day period beginning 
on the effective date of transfer of the 
servicing of a federally-related mortgage 
loan, a late fee may not be imposed on 
the borrower with respect to any 
payment on the loan, and no payment 
may be treated as late, if the payment is 
received by the transferor servicer 
(present servicer) rather than by the 
transferee servicer (new servicer}: who 
should receive the payment, before the 
due date applicable to such payment. 

(f) Duty of loan servicer to réspond to 
borrower inquiries—{1} Notice of 
receipt of inquiry. If a servicer of a 
federally-related mortage loan, as 
defined in § 3500.21(a)(3), receives a 
qualified written request from the 
borrower for information relating to the 
servicing of the loan, the servicer shall 
provide a written response 
acknowledging receipt of the 
correspondence within 20 Business 
Days, unless the action requested is 
taken within that period, and the 
borrower is notified in accordance with 
the provision of paragraph (f)(3) of this 
section. For purpose of this paragraph 
(f), the term “borrower” includes an 
agent of the borrower. 

(2) Qualified written request. A 
qualified written request means a 
written correspondence (other than 
notice on a payment coupon or other 
payment medium supplied by the 
servicer) that includes, or otherwise 
enables the servicer to identify, the 
name and account of the borrower, and 
a statement of the reasons for the belief 
of the borrower, to the extent 
applicable, that the account is in error, 
or that provides sufficient detail to the 
servicer regarding other information 
sought by the borrower. 

(3) Action with respect to the inquiry. 
Not later than 60 Business Days after the 
receipt from the borrower of a qualified 
written request and, if applicable, before 
taking any action with respect to the 
inquiry, the servicer shall: 

(i) Make appropriate corrections in the 
account of the borrower, including the 
crediting of any late charges or 
penalties, and transmit to the borrower 
a written notification of the correction 
(including the name and telephone 
number of a representative of the 
servicer who can provide assistance to 
the borrower); or 

(ii) After conducting an investigation, 
provide the borrower with a written 
explanation or clarification that 
includes: 

(A) To the extent applicable, a 
statement of the reasons of the servicer 
that the account is correct, and the name 
and telephone number of an individual 
employed by, or the office or department 


of, the servicer who can provide 
assistance to the borrower; or 

(B) Information requested by the 
borrower or an explanation why the 
information requested is unavailable or 
cannot be obtained by the servicer and 
the name and telephone number of an 
individual employed by, or the office or 
department of, the servicer who can 
provide assistance to the borrower. 

(4) Protection of credit rating. (i) 
During the 60-Business Day period 
beginning on the date of the servicer’s 
receipt from a borrower of a qualified 
written request relating to a dispute 
regarding the borrower's payments, a 
servicer may not provide information 
regarding any overdue payment, owed 
by the borrower and relating to this 
period or the qualified written request, 
to any consumer reporting agency (as 
that term is defined in section 603 of the 
Fair Credit Reporting Act). 

(ii) Borrowers should be aware that 
section 17 of RESPA provides that 
RESPA does not affect the validity or 
enforceability of any loan, loan 
agreement, mortgage, or lien made or 
arising in connection with a federally- 
related mortgage loan, and therefore the 
protection of credit rating provision of 
paragraph (f)(4)(i) of this section does 
not impede a lender or servicer from 
taking other legal action under the loan 
and mortgage documents. 

(g) Damages and costs, Whoever fails 
to comply with any provision of this 
section shall be liable to the borrower in 
the following amounts: 

(1) Individuals. In the case of any 
action by an individual, an amount 
equal to the sum of any actual damages 
to the borrower as the result of the 
failure, and any additional damages in 
the case of a pattern or practice of 
noncompliance with the requirements of 
this section, in an amount not to exceed 
$1,000. 

(2) Class Actions. In the case of a 
class action, an amount equal to the sum 
of any actual damages to each of the 
borrowers in the class as the result of 
the failure and any additional damages 
in the case of a pattern or practice of 
noncompliance with the requirements of 
this section, in an amount not greater 
than $1,000 for each member of the 
class, except that the total damages in 
any class action may not exceed the 
lesser of $500,000 or one percent of the 
servicer’s net worth. 

(3) Costs. In addition to the amounts 
under paragraphs (g)(1) and (2) of this 
section, in the case of any successful 
action under this section, the costs of 
the action, together with any attorneys’ 
fees incurred in connection with the 
action as a court may determine to be 
reasonable under the circumstances. 
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(4) Non-liability. A transferor (present 
servicer) or transferee (new servicer) 
shall not be liable for any failure to 
comply with the requirements of this 
section if, within 60 days after 
discovering an error (whether pursuant 
to a final written examination report or 
a servicer’s own procedures) and before 
commencement of an action under this 
section and the receipt of. written notice 
from the borrower, the servicer notifies 
the person concerned of the error and 
makes whatever adjustments are 
necessary in the appropriate account to 
ensure that the person will not be 
required to pay an amount in excess of 
any amount that the person otherwise 
would have paid. — 

(h) Preemption of conflicting State 
Jaws. A person who makes a federally- 
related mortgage loan or a servicer shall 
be considered to have complied with the 
provisions of any State law or regulation 
requiring notice to a borrower at the 
time of application for a loan or transfer 
of the servicing of a loan if the person or 
servicer complies with the requirements 
of this section. 


Appendix A to § 3500.21 Disclosure 
Statement 


[Use Lender's business stationery or similar 
heading] 


Notice to Mortgage Loan Applicants: The 
Right to Collect Your Mortgage Loan 
Payments may be Transferred. Federal Law 
Gives you Certain Related Rights. Read This 
Statement and Sign it Only if you Understand 
its Contents. 

Because you are applying for a mortgage 
loan covered by the Real Estate Settlement 
Procedures Act (RESPA) (12 U.S.C. 2601 et 
seq.) you have‘certain rights under that 
Federal law. This statement tells you about 
those rights. It also tells you what the 
chances are that the servicing for this loan 
may be transferred to a different loan 
servicer. “Servicing” refers to collecting your 
principal, interest and escrow account 
payments, if any. If your loan servicer 
changes, there are certain procedures that 
must be followed. This statement generally 
explains those procedures. 


Transfer Practices and Requirements 


If the servicing of your loan is assigned, 
sold, or transferred to a new servicer, you 
must be given written notice of that transfer. 
The present loan servicer must send you 
notice in writing of the assignment, sale or 
transfer of the servicing not less than 15 days 
before the effective date of the transfer. The 
new loan servicer must also send you notice 
within 15 days after the effective date of the 
transfer. The present servicer and the new 
servicer may combine this information in one 
notice, so long as the notice is sent to you 15 
days before the effective date of transfer. The 
15 day period is not applicable if a notice of 
prospective transfer is provided to you at 
settlement. The law allows a delay in the 
time (not more than 30 days after a transfer) 
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for servicers to notify you under.certain 
limited circumstances, when your servicer is 
changed abruptly. This exception applies 
only if your servicer is fired for cause, is in 
bankruptcy proceedings, or is invelved in a 
conservatorship or receivership initiated by a 
Federal agency. rae 

Notices must contain certain information. 
They must contain the effective date of the 
transfer of the servicing of your loan to the 
new servicer, the name, address, and toll-free 
or collect call telephone number of the new 
servicer, and toll-free or collect call telephone 
numbers of a person or department for both 
your present servicer and your new servicer 
to answer your questions about the transfer 
of servicing. During the 60-day period 
following the effective date of the transfer of 
the loan servicing, a loan payment received 
by your old servicer before its due date may 
not be treated by the new loan servicer as 
late, and a late fee may not be imposed on 
you. 


Complaint Resolution 


Section 6 of RESPA (12 U.S.C. 2605) gives 
you certain consumer rights, whether or not 
your Joan servicing is transferred. If you send 
a “qualified written request” to your loan 
servicer concerning the servicing of your 
loan, your servicer must provide you with a 
written acknowledgment within 20 Business 
Days of receipt of your request. A “qualified 
written request” is a written correspondence, 
other than notice on payment coupon or other 
payment medium supplied by the servicer, 
which includes your name and account 
number, and your reasons for the request. 
Not later than 60 Business Days after 
receiving your request, your servicer must 
make any appropriate corrections to your 
account, or must provide you with a written 
clarification regarding any dispute. During 
this 60-Business Day period, your servicer 
may not provide information to a consumer 
reporting agency concerning any overdue 
payment related to such period or qualified 
written request. 

A Business Day is any day, excluding 
public holidays (State or Federal), Saturday 
and Sunday. : 


Damages and Costs 


Section 6 of RESPA also provides for 
damages and costs for individuals or classes 
of individuals in circumstances where 
servicers are shown to have violated the 
requirements of that Section. 


Servicing Transfer Estimated by Lender 


1. The following is the best estimate of 
what will happen to the servicing of your 
mortgage loan: 


We may assign, sell or transfer the servicing 
of your loan sometime while the loan is 
outstanding. [We are able to service your 
loan [.] (,] and we [will] [will not] [haven't 
decided whether to] service your loan.] 

[or] 
We do not service mortgage loans, and we 
presently intend to assign, sell or transfer the 


servicing of your mortgage loan. You will be 
informed about your servicer. 


2. For all the mortgage loans that we make 


in the 12 month period after your mortgage 
loan is funded, we estimate that the 


percentage of mortgage loans for which we 
will transfer servicing is between: 

0 to 25% 
—___— 26 to 50% 

51 to 75% 

76 to 100% 


[This estimate /does] [does not] include 
assignments, sales or transfers to affiliates or 
subsidiaries.] This is only our best estimate 
and it is not binding. Business conditions or 
other circumstances may affect our future 
transferring decisions. 

3. This is our record of transferring the 
servicing of the mortgage loans we have 
made in the past: 


P. of loans transferred (rounded 
to na quartile—0%, sie 50%, 75% 


[This information /does] /Zoes not] include 
assignments, sales or transfers to affiliates or 
subsidiaries.] 


Lender [Signature Not Mandatory] 


Date 


Instructions to Preparer: For item 3, for 
applications received in calendar year 1991, 
the information will be for calendar year 1990 
only; for applications received in 1992, this 
information will be for calendar years 1990 
and 1991; and for applications received in 
1993 and thereafter, this information will be 
for the previous three calendar years. If the 
percentage of servicing transferred is less 
than 12.5%, the word “nominal” or the actual 
percentage amount of servicing transfers may 
be used. 


Acknowledgement of Mortgage Loan 
Applicant 


I/we have read this disclosure form, and 
understand its contents, as evidenced by my/ 
our signature(s) below. 


Applicant's Signature 


Co-Applicant’s Signature 


Date 


Appendix B to § 3500.21 [Sample Language] 
Notice of Assignment, Sale or Transfer of 
Servicing Righis 


You are hereby notified* that the servicing 
of your mortgage loan, that is, the right to 


* This notification is a requirement of section 6 of 
the Real Estate Settlement Procedures Act (RESPA) 
(12 U.S.C. 2605). 


19511 


collect payments from you, is being assigned, 
sold or transferred from ________ to 
effective ______. 

The assignment, sale or transfer of the 
servicing of the mortgage loan does not affect 
any term or condition of the mortgage 
instruments, other than terms directly related 
to the servicing of your loan, 

Except in limited circumstances, the law 
requires that your present servicer send you 
this notice at least 15 days before the 
effective date of transfer, or at closing. Your 
new servicer must also send you this notice 
no later than 15 days after this effective date 
or at closing. [In this case, all necessary 
information is combined in this one notice]. 

Your present servicer is If you 
have any questions relating to the transfer of 
servicing from your present servicer call 

[enter the name of an individual 
or department here] between a.m. and 
re p.m. on the following days _____. 
This is a [toll-free] or [collect call] number. 

Instructions to Preparer: Delivery means 
placing the notice in the mail, first class 
postage prepaid, prior to 15 days before the 
effective date of transfer (transferor) or prior 
to 15 days after the effective date of transfer 
(transferee). However, this notice may be 
sent not more than 30 days after the effective 
date of the transfer of servicing rights if 
assignment, sale or transfer of the servicing 
of the mortgage loan is preceded by 
termination of the contract for servicing the 
loan for cause, commencement of 
proceedings for bankruptcy of the servicer, or 
commencement of proceedings by the Federal 
Deposit Insurance Corporation (FDIC) or the 
Resclution Trust Corporation (RTC) for 
conservatorship or receivership of the 
servicer, or an entity by which the servicer is 
owned or controlled. 

“Lender” may be substituted for “present 
servicer” where appropriate. 

Your new servicer will be . The 
business address for your new servicer is: 

The [toll-free] [collect call] 
telephone number of your new servicer is 
—________. If you have any questions 
relating to the transfer of servicing to your 
new servicer call [enter the name 
of an individual or department here] at 

[toll free or collect call telephone 
number] between a.m. and p.m. 
on the following days ________. 

The date that your present servicer will 
stop accepting payments from you is 
________. The date that your new servicer 
will start accepting payments from you is 


[Use this paragraph if appropriate; 
otherwise omit] The transfer of servicing 
rights may affect the terms of or the 
continued availability of mortgage life or 
disability insurance or any other type of 
optional insurance in the following manner 


and you should take the following action to 
maintain coverage: 
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You should also be aware of the following 
information, which is set out in more detail in 
Section 6 of RESPA (12 U.S.C. 2605): 

During the 60-day period following the 
effective date of the transfer of the loan 
servicing, a loan payment received by your 
old servicer before its due date may not be 
treated by the new loan servicer as late, and 
a late fee may not be imposed on you. 

Section 6 of RESPA (12 U.S.C. 2605) gives 
you certain consumer rights. If you send a 
“qualified written request” to your loan 
servicer concerning the servicing of your 
loan, your servicer must provide you with a 
written acknowledgement within 20 Business 
Days of receipt of your request. A “qualified 
written request” is a written correspondence, 
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other than notice on a payment coupon or 
other payment medium supplied by the 
servicer, which includes your name and 
account number, and your reasons forthe .. 
request. Not later than 60 Business Day after 
receiving your request, your servicer must . 
make any appropriate corrections to your 
account, and must provide you with a written 
clarification regarding any dispute. During 
the-60-Business Day period, your servicer 
may not provide information to a consumer 
reporting agency concerning any overdue 
payment related to such period or qualified 
written request. 

A Business Day is any day, excluding legal 
public holidays (State or Federal), Saturday 
and Sunday. 


Section 6 of RESPA also provides for 
damages and costs for individuals or classes 
of individuals in circumstances where 
servicers are shown to have violated the 
requirements of that Section.-You should seek 
legal advice if you believe your rights have 
been violated. 
{Approved by the Office of Management and 
Budget under Control No. 2502-0458.) 

Dated: April 23, 1991. 
Arthur J. Hill, 
Assistant Secretary for Housing, Federal 
Housing Commissioner. | 
[FR Doc. 91-10005 Filed 4-25-91; 8:45 am] 
BILLING CODE 4210-27-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-80015A; FRL-3891-8] 


Registration and Agreement for TSCA 
Section 8(e) Compliance Audit 
Program Modification 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: This Notice, pursuant to 
sections 15 and 16 of the Toxic 
Substances Control Act (TSCA), 15 
U.S.C. 2601 et seq., announces 
modifications to EPA’s TSCA Section 
8(e) Compliance Audit Program and the 
Agreement for the TSCA Section 8(e) 
Compliance Audit Program (“CAP 
Agreement”). The modifications to the 
TSCA Section 8{e) Compliance Audit 
Program and the CAP Agreement 
include extension of the registration and 
termination dates, the opportunity to 
petition EPA for a case-by-case 
extension of the termination date, 
modifications to the CAP Agreement 
provisions regarding admission of a 
violation of TSCA section 8({e) and 
waiver of right to a hearing, and EPA's 
development of a TSCA section 8(e) 
reporting guide. 

DATES: The Registration period for the 
TSCA Section 8{e) Compliance Audit 
Program closes on June 18, 1991. Persons 
interested in registering for the TSCA 
Section 8{e) Compliance Audit Program 
must request a CAP Agreement and 
submit a signed CAP Agreement to EPA 
no later than June 18, 1991. 

ADDRESSES: Copies of the CAP 
Agreement may be obtained from the 
TSCA Assistance Information Service, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460, (202) 
554-1404, TDD: (202) 554-0551. 

FOR FURTHER INFORMATION CONTACT: 
David Kling, Acting Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460, (202) 
554-1404, TDD: (202) 554-0551. 
SUPPLEMENTARY INFORMATION: _ 


I. Background 


In the Federal Register of February 1, 
1991 (56 FR 4128), EPA announced the 
opportunity to register for the TSCA 
Section 8(e) Compliance Audit Program. 
The TSCA Section 8(e) Compliance 
Audit Program is a one-time voluntary 
compliance audit program developed in 
order to achieve EPA's goal of obtaining 
any outstanding TSCA section 8{e) data. 


The TSCA: Section 8{e) Compliance 
Audit Program has been initiated to . 
foster compliance with the statutory 
obligations of TSCA section 8(e), and to 
obtain critical information about 
potential risks of chemical substances. 
In designing the TSCA Section 8fe) 
Compliance Audit Program EPA’s 
objective was to provide, in the context 
of an enforcement initiative, positive 
incentives for companies to conduct 
audits of their data and to submit to the 
Agency the type of information required 
under section 8(e) of TSCA. 

EPA recognizes that proper 
application of section 8(e) requires the 
exercise of scientific judgement. EPA is 
not interested in creating an a 
in which companies view a “data dump” 
strategy as the best course of action for 
meeting their obligations. The Agency 
hopes that cooperative consultation _ 
among EPA, data submitters, and other 
interested parties can lead to a more 
successful TSCA Section 8(e) 
Compliance Audit Program and 
ultimately a better understanding of the 
section 8(e) program. Based on written 
communications with the regulated 
industry, EPA has made the following 
modifications to the TSCA Section 8{e) 
Compliance Audit Program and CAP 
Agreement that was published on 
February 1, 1991. 


Il. Modifications to the TSCA Section 
8(e) Compliance Audit Program and the 
CAP Agreement 


A. Registration Requirements 


The registration deadline/audit 
commencement date has been extended 
for 45 days to June 18, 1991. Thus, Units 
LB and D of the CAP Agreement have 
been modified to read as follows: 


B. To register for the TSCA Section 8(e) 
Compliance Audit Program, the Regulatee 
must, no later June 18, 1991, sign and return 
this CAP Agreement by certified mail-return 
receipt requested to.... 

D. The TSCA Section 8(e) Compliance 
Audit Program shall commence no later than 
June 18, 1991. 


The audit termination date/deadline 
has been extended for approximately 90 
days, to February 28, 1992. Procedures 
for case-by-case extensions have also 
been added. A Regulatee can petition 
EPA in writing no later than November 
29, 1991, for an additional extension of 
the audit termination date {i.e., beyond 
February 28, 1992). Extension petitions 
must contain an adequate justification 
for the request, and will be favorably. 
viewed if based on difficulties 
experienced by a Regulatee with the 
volume of information being reviewed 
and not because the Regulatee delayed 
initiation of the audit. Companies are 
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urged to submit studies or reports as 
they are determined to be reportable, 
and extension petitions will be viewed 
with disfavor if a Regulatee has not 
submitted any information by the 
November 29, 1991, deadline for 
extension requests. In this way EPA 


- encourages the phased receipt of 


information over time while recognizing 
the need for appropriate time extensions 
for Regulatees that have a large amount 
of records to review. Thus, Unit LE of 
the CAP Agreement has been modified 
to read as follows: 


E. The TSCA Section 8(e) Compliance 
Audit Program shall terminate on February 
28, 1992, and all submissions under this 
TSCA Section 8(e) Compliance Audit 
Program must be delivered to EPA no later 
than February 28, 1992. The Regulatee may 
petition EPA in writing at the address 
specified in Unit IB of this CAP Agreement 
for an extension of the February 28, 1992, 


= termination date. Extension requests must be 


received by EPA no later than November 29, 
1991, and must contain an adequate 
justification for the extension. 


No other modifications to the 
“registration requirements” portion of 
the CAP Agreement have been made. 


B. Terms of Agreement--General 
Provisions 


The provision of the CAP Agreement 
regarding an admission of violation or a 
“violation of TSCA” has been changed 
and Unit II.A.4 of the CAP Agreement 
has beeri modified to read as follows: 


4. The Regulatee neither admits nor denies 
that the submission of studies or reports by 
the Regulatee under this TSCA Section 8(e) 
Compliance Audit Program and pursuant to 
the terms of this CAP Agreement constitutes 
admission ofa violation of TSCA sections 
8{e) and 15(3)(B), but agrees to pay a 
stipulated civil penalty for each study or 
report in accordance with Unit II.B.2 of this 
CAP Agreement. Any study or report 
submitted under TSCA section 8{e) prior to 
the date of commencement of the TSCA 
Section 8{e) Compliance Audit Program is not 
subject to the terms of this CAP Agreement or 
the TSCA Section 8{e) Compliance Audit 
Program. 


The provision of the CAP Agreement 
waiver of rights has been 
changed and Unit II.A.3 of the CAP 
Agreement has been modified to read as 
follows: 


3. The Regulatee waives its right td request 
a judicial or administrative hearing, under 
TSGA section 16{a)(2)(A) or other provisions 
of law, on any issue of law or fact that has 
arisen or may arise regarding the application 
of TSCA: section 8{e) to any study or report 
submitted pursuant to Unit II.B.1 of this CAP 
Agreement. 


The provision of the CAP Agreement 
regarding “prior violations” has been 
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modified slightly to make it clear that 
submissions under the CAP Agreement 
will count as one “prior violation” of 
8{e) only. Thus, Unit II.A.7 of the CAP 
Agreement has been modified to read as 
follows: 


7. EPA agrees that any submissions made 
pursuant to the terms of this CAP Agreement 
and the TSCA Section 8{e) Compliance Audit 
Program will be viewed by EPA as one “prior 
such violation” under TSCA section 
16(a)(2)(B) for future violations of TSCA 
section 8{e) only. 

No other modifications to the “terms 
of agreement--general provisions” 
portion of the CAP Agreement have 
been made. 


C. Terms of Agreement--TSCA Section 
8{e) Compliance Audit Program and 
Civil Penalties 


In order to facilitate participation in 
the TSCA Section 8{e) Compliance 
Audit Program as well as to improve 
section 8(e) compliance in general, EPA 
is preparing and plans to disseminate a 
section 8{e) reporting “guide” comprised 
primarily of approximately 150 existing 
TSCA section 8(e) submission “Status 
Reports” which contain useful reporting 
and implementation guidance. This 
guide will include two indices. The first 
index, which pertains to the 150 “Status 
Reports,” will be arranged by 
toxicologic study type and other 
important subheadings related to 
reporting criteria. The second index will 
be cumulative and arranged by type of 
study for all initial submissions received 
under section 8{e) to date. An additional 
component of the guide will be a 
consolidated presentation of section 8{e) 
question and answer (Q&A) documents 
arranged under subheadings similar to 
the indices described above. 

In response to a written request from 
the Chemical Manufacturers 
Association (CMA) for additional 
guidance in the areas of neurotoxic 
effects and environmental effects/ 
releases, EPA agreed to perform an 
expedited review of a limited number of 


case histories to be submitted by CMA 
in early May. The Office of Pesticides 
and Toxic Substances (OPTS) is 
establishing a panel of EPA staff 
scientists to perform the expedited 
review of the case histories which are 
submitted. While the EPA panel can 
address endpoints of concern, CMA was 
asked to prioritize the submissions to 
focus attention on the key scientific 
questions, especially neurotoxicity/ 
acute toxicity concerns. The EPA review 
will focus primarily on whether the case 
studies would be reportable under 
section 8(e). The rationale for EPA’s 
conclusions and responses concerning 
the appropriateness of reporting will be 
provided as part of the section 8(e) 
reporting guide which has been 
described above. EPA will make every 
effort to complete the guide in early June 
and release it prior to the revised June 
18, 1991, registration deadline/audit 
commencement date. 

EPA requested that the environmental 
effects/release cases focus on areas that 
industry believes are problematic in 
terms of what is reportable under 
section 8(e). In order for EPA to respond 
more completely about the section 8(e) 
reportability of the provided 
environmental effects/release 
information cases, EPA also asked if the 
information is required to be submitted 
to another governmental! authority and, 
if so, the identity of that authority and 
the timeframe for the reporting. The 
rationale for EPA's conclusions and 
responses concerning the 
appropriateness of reporting will be 
provided as part of the section 8{e) 
reporting guide described above. EPA 
will make every effort to complete the 
guide in early June and release it prior to 
the revised June 18, 1991, registration 
deadline/audit commencement date. 
However, if necessary because of a 
delay in completion of the guidance on 
the environmental effects/release 
information, reporting of this 
information under the TSCA Section 8(e) 
Compliance Audit Program will be put 
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on a specific schedule which will be 
determined later based on when EPA 
completes and disseminates the 
guidance in this area. 

Thus, to reflect the availability of the 
TSCA section 8(e) reporting guide, the 
second portion of the CAP Agreement 
language at Unit I1.B.1 has been 
modified to.read as follows: 


...UJpon Registration for the TSCA Section 
8(e) Compliance Audit Program, the 
Regulatee will receive a copy of the TSCA 
Section 8{e) Policy Statement, the publication 
numbers of publicly available and previously 
published volumes of Section 8{e) “Status. 
Reports” available through the National 
Technical Information Service, copies of 
Question and Answer documents developed 
in response to specific questions involv’ ng 
section 8{e), a document entitled 
“Substantiating Claims of Confidentiality,” 
and the TSCA section 8{e) reporting guide. 


EPA believes that the actions 
described above emphasize the 
Agency's strong commitment to making 
the TSCA Section 8(e) Compliance 
Audit Program a successful initiative. 
EPA hopes that providing the selected 
case histories and the section 8{e) 
reporting guide will enhance 
understanding of the TSCA section 8(e) 
program, and assist the regulated 
community as they participate in the 
TSCA Section 8{e) Compliance Audit 
Program. 


Ill. Conclusions 


EPA has announced modifications to 
the TSCA Section 8{e) Compliance 
Audit Program and the CAP Agreement. 
Any further information regarding this 
Audit Program or the CAP Agreement 
may be obtained from the contact 
person noted above. 


Dated: April 24, 1991. 
Victor J. Kimm, 


Acting Assistant Administrator for Pesticides 
and Toxic Substances. 


[FR Doc. 91-10065 Filed 4-26-91; 8:45 am] 
BILLING CODE 6560-50-F 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[OPP-300225C; FRL-3886-3] 
RIN 2070-AB78 


Pesticide Tolerance for Procymidone 


AGENCY: Environmental! Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This document establishes a 
time-limited tolerance for residues of the 
fungicide procymidone, N-(3,5- 
dichloropheny})-1,2- 
dimethylcyclopropane-1,2- 
dicarboximide, in or on the raw 
agricultural commodity (RAC) wine 
grapes grown prior to January 1, 1990, at 
7.0 parts per million (ppm). Sumitomo 
Chemical Co., Ltd., petitioned EPA to 
establish a maximum permissible level 
for residues of procymidone on grapes. 
EFFECTIVE DATE: This regulation 
becomes effective April 26, 1991. 
ADDRESSES: Written objections, 
identified by the document control 
number, [OPP-300225C], may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, room 
3708, 401 M St., SW., Washington, DC 
20460. 


FOR FURTHER INFORMATION CONTACT: By 
mail: Susan Lewis, Product Manager 
(PM) 21, (H7505C), Registration Division, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 227, 
CM#2, 1921 Jefferson Davis Hwy., 
Arlington, VA 22202, (703)- 557-1900. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of September 25, 1990 
(55 FR 39171), EPA issued an advanced 
notice of proposed rulemaking (ANPR) 
to solicit comment on its consideration 
of Sumitomo’s petition to establish a 
tolerance of 5 ppm for residues of the 
fungicide procymidone on grapes and to 
establish immediately an interim 
tolerance of 7 ppm to last 1 year. The 
Agency issued this ANPR to (1) give its 
preliminary assessment of the risk 
posed by procymidone residues in 
imported wine, (2) set out its options for 
a decision, and (3) request public 
comment on key scientific and policy 
questions raised by this petition for 
tolerance. 

After considering the comments 
received on the ANPR and after further 
review of the data submitted by 
Sumitomo, EPA issued a proposed rule 
in the Federal Register of February 6, 
1991 (56 FR 4772), giving notice that 
Sumitomo Chemical Co., Ltd., had 


submitted a pesticide petition, PP 
OE3859, under section 408(e) of the 
Federal Food, Drug, and Cosmetic Act 
(FFDCA) (21 U.S.C. 301 et seq.). This 
document proposed to establish a time- 
limited tolerance for procymidone in 
wine grapes grown prior to January 1, 


1990 at 7 ppm. In the Federal Register of 


February 20, 1991 (56 FR 6821), EPA 
reissued the proposed rule in its entirety 
to include certain statements in the 
proposed rule document that were 
inadvertently omitted in the February 6, 
1991 issuance. : 

EPA in this document is establishing a 
time-limited tolerance for procymidone 
in wine grapes at 7 ppm. This tolerance 
has two conditions placed on it: (1) The 
tolerance will only be effective for four 
years, and (2) the tolerance will only 
apply to wine grapes grown in 1989 or 
before. 


I. Comments on the Proposed Rule 


In response to the procymidone 
proposed rule, 17 comments have been 
received. 

1. Fifteen comments supported 
establishing a time-limited tolerance. A 
majority, including the Delegation of the 
Commission of the European 
Communities, French Embassy, Italian 
Embassy, and wine exporters and 
importers, also stated that permanent 
tolerances should be established as 
soon as possible. The French Embassy 
indicated that European wine growers 
could encounter serious difficulties and 
sustain major losses in grape production 
without procymidone to control botrytis. 

EPA’s response: As EPA stated in its 
proposal, EPA is unwilling to establish a 
tolerance for procymidone which is of 
any wider scope than necessary to 
address the extraordinary 
circumstances which warranted 
expedited consideration of the petition. 
Once the Agency receives all the data 
required, the petitioner's request for a 


_permanent tolerance will be considered. 


2. Food & Allied Service Trades 
(FAST) and Consumer Union/Natural 
Resources Defense Council (CU/NRDC) 
filed overlapping comments. First, CU/. 
NRDC contended that EPA cannot 
legally establish a tolerance under the 
FFDCA unless the pesticide has been 
registered under the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
or an application for registration under 
FIFRA has been filed. CU/NRDC quotes 
EPA regulations in support of this 
argument. Second, FAST and CU/NRDC 
both assert that EPA does not have the 
authority to set interim tolerances other 
than interim or temporary tolerances for 
pesticides used pursuant to an 
experimental use permit under FIFRA. 
Third, FAST and CU/NRDC argue that 
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EPA does not have sufficient toxicity 
and exposure data to establish a 


- tolerance. Finally, FAST and CU/NRDC 


assert that EPA elevated economic 
concerns over safety concerns in 
proposing a tolerance for procymidone. 

EPA received supplemental-comments 
from Sumitomo responding to the 
comments filed by CU/NRDC. Sumitomo 
noted that the lack of a FIFRA 
registration was not a bar to a tolerance 
because it had petitioned for a tolerance 
under section 408(e) and that CU/NRDC 
cited no authority for the proposition 
that EPA could not put a time limitation 
on a tolerance. Sumitomo also disputed 
CU/NRDC’s claim that EPA focused 
primary attention on economic 
considerations. Sumitomo cited the 
11,000 pages of toxicology studies 
submitted to EPA and EPA's extensive 
review process for that data as 
demonstrating EPA’s adherence to its 
statutory mandate. 

EPA’s response: CU/NRDC’s first 
comment is incorrect. A tolerance may 
be established for a pesticide not 
registered under FIFRA. The FFDCA 
provides two separate petition 
procedures for obiaiidiny uw tolerance. 
Under section 408(d) of the FFDCA, any 
person who has registered, or submitted 
an application for registration, under 
FIFRA may file a petition for tolerance. 
Under section 408(e), “[t]he 
Administrator may at any time, upon his 
own initiative or upon the request of any 
interested party, propose the issuance of 
a regulation establishing a tolerance * * 
* ”’ The regulations quoted by CU/ 
NRDC which appear to support their 
contention apply only to section 408(d) 
petitions. See 40 CFR 180.7(a). 
Regulations governing section 408(e) 


‘petitions are contained in 40 CFR 180.29. 


Neither section 408(e) nor 40 CFR 180.29 
in any way restricts section 408(e) 
petitions to pesticides registered, or for 
which registration application has been 
submitted, under FIFRA. 

~ NRDC ed in comments to the 
ANPR that EPA had the authority to put 
time limitations on tolerances only for 
temporary tolerances issued in 
connection with experimental use 
permits. In response, EPA explained in 
the procymidone tolerance proposal that 
the authority to grant temporary 
tolerances in section 408(j) did not 
restrict the broad general authority to 
grant tolerances in section 408(b) which 
was being exercised in this instance. 
FAST and CU/NRDC add essentially 
nothing new in this round of comments. 
FAST states only that NRDC’s 
comments were not adequately 
responded to by EPA. CU/NRDC cite a 
case (National Coalition Against the 
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Misuse of Pesticides v. Thomas, 815 F.2d 
1579 (D.C. Cir. 1987)) which even they 
acknowledge does not address the issue. 
CU/NRDC also reference the regulations 
pertaining to temporary tolerances 
established in connection with 
experimental use permits (40 CFR 
180.31). In response to FAST, EPA would 
reiterate that the creation of authority to 
establish tolerances for special 
circumstances (experimental uses of 
pesticides) does not restrict EPA's 
ability to place conditions on tolerances 
issued under its general tolerance- 
setting authority. In response to CU/ 
NRDC, EPA would note that the 
regulations pertaining to section 408(j) 
temporary tolerances issued in 
connection with experimental use 
permits have no relevance to tolerances 
established under section 408(b)’s 
general tolerance authority. 

FAST and CU/NRDC also argue that 
EPA has inadequate information on 
toxicity and exposure to establish a 
tolerance. The basis for this conclusion 
is that EPA is requiring that several 
studies be repeated and that EPA's 
independent Scientific Advisory Panel 
concurred with EPA that several studies 
should be repeated to reduce the level of 
uncertainty. FAST and CU/NRDC, 
however, make no attempt to contest 
EPA's and the Scientific Advisory 
Panel's explanation of why, despite any 
uncertainties due to deficiencies in the 
existing studies, the data are sufficient 
(1) to make a risk assessment and (2) to 
conclude that the risks from 
procymidone are low. 

Finally, FAST and CU/NRDC contend 
that EPA has elevated economic issues 
over public health concerns. FAST and 
CU/NRDC argue that the deciding 
factors in EPA’s proposal to establish 
the procymidone tolerance were the 
disruption of foreign trade and the 
impact on exporting countries which 
resulted from the absence of a 
procymidone tolerance. That is 
incorrect. In establishing tolerances 
under section 408, EPA is required to 
focus principally on factors related to 
the public health. As noted by CU/ 
NRDC, it has been held that “health 
factors * * * [must] be at the forefront of 
EPA's deliberations.” National Coalition 
Against the Misuse of Pesticides v. 
Thomas, 809 F.2d 875, 882 (D.C. Cir. 
1987) (“NCAMP I’). A health factor of 
central importance to any tolerance 
determination is the degree of risk posed 
by the pesticide. EPA's focus throughout 
this rulemaking proceeding has been 
directed precisely at that issue. Both the 
ANPR and the tolerance proposal 
discussed in detail EPA's findings from 
analysis of the scientific data on 


procymidone. EPA also took the unusual 
step of requesting the advice of the 
independent Scientific Advisory Panel 
created under the authority of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act on potential health 
risks of procymidone exposure. Both 
EPA scientists and the Scientific 
Advisory Panel agreed that the risk 
posed by procymidone was low. EPA's 
conclusion in this finai rule is that the 
risk posed by procymidone is so slight 
that the proposed procymidone 
tolerance would be protective of public 
health. The other statutory public health 
factors which under section 408 must be 
considered in establishing a tolerance 
also support this determination. First, in 
the absence of a procymidone tolerance, 
the adequacy and affordability of the 
food supply would be adversely 
affected. It is undisputed that significant 
amounts of wine would be excluded 
from the U.S. if a tolerance is not 
established, with resulting ramifications 
on both the supply and cost of wine. 
Second, since this is the first tolerance 
for procymidone, consumers do not have 
other exposures to procymidone which 
must be taken into account. 

EPA has candidly acknowledged that 
the potential trade implications posed 
by the procymidone situation were 
considered by EPA in evaluating 
Sumitomo’s petition. EPA took into 
account potential impacts on both 
foreign and U.S. economies and the 
public health of U.S. consumers. The 
U.S. Court of Appeals for the District of 
Columbia Circuit has held that to the 
extent international trade factors 
implicate the public health of 
U.S.consumers those factors are central 
to the required public health 
determination under section 408. 
National Coalition Against the Misuse 
of Pesticides v. Thomas, 815 F.2d 1579, 
1582 (D.C. Circuit 1987); NCAMP J, 809 
F.2d at 882. Further, that court held that 
impact on foreign economies even 
where that impact is unrelated to U.S. 
public health may be treated by EPA as 
having “some relevance” to its public 
health determination. NCAMP I, 809 
F.2d at 882. With the procymidone 
petition, however, EPA's consideration 
of trade implications was more narrow 
than either of the two circumstances 
contemplated by the District of : 
Columbia Circuit Court. EPA’s 
consideration of trade implications did 
not relate to its public health 
determination but solely to the timing of 
EPA’s action on the petition and the 
scope of any tolerance. Under normal 
circumstances, a petition such as 
Sumitomo’s would-have simply been 
held by EPA while the petitioner redid 


* 
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the studies which did not meet EPA 
guidelines. As a matter of administrative 
efficiency, EPA is unwilling to devote its 
resources to reviewing studies which are 
not fully acceptable. In this case, EPA 
decided that because of the 
overwhelming trade issues, it would 
deviate from its usual administrative 
practice and review studies which did 
not meet all guideline requirements to 
determine if nonetheless there was 
sufficient information to make the 
statutory “public health” finding under 
section 408. The trade issues, to an 
extent, also shaped the scope of the 
tolerance in that EPA wanted to ensure 
that any deviation from normal 
administrative practice was narrowly 
limited to the circumstances which 
justified taking the extraordinary step. 
Thus, trade issues were relied upon to 
justify an expedited decision, and they 
shaped the scope of what was under 
consideration; however, they did not 
affect EPA's ultimate decision on 
whether or not to establish the 
tolerance. EPA’s decision-making 
procedure for establishment of a 
procymidone tolerance fully adhered to 
the requirement under section 408 that 
“health factors * * * be at the forefront 
of EPA's deliberations.” Jd. 

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the proposed 
rule. 


Il. Peer Review 


When the proposed ru:e was 
published, the Health Effects Division 
(HED) Peer Review Committee of the 
Office of Pesticide Programs was 
reviewing the Scientific Advisory 
Panel's conclusion to classify 
procymidone as a Group C— Possible 
Human Carcinogen. The Panel had cited 
only the testicular tumors seen in the 
chronic rat study. The Peer Review 
Committee did not concur with the 
Scientific Advisory Panel, but concludes 
that the evidence supports.a Group B— 
Probable Human Carcinogen 
classification. In addition to the 
testicular tumors, the Group Bz 
classification was based on pituitary 
adenomas in female rats and liver 
adenomas and combined adenomas/ 
carcinomas in female mice. 
Additionally, a variant of hepatocellular 
carcinoma, hepatoblastoma, had a 
significant trend in male mice. The HED 
Peer Review Committee 
recommendations noted that this trend 
may be indicative of a progression to a 
more anaplastic state. While the tumor 
incidence in mice was not greatly. 
elevated, the effects were seen at doses 
well below an adequate top dose, and 
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Ill. Projected Procymidone Risks 

No modifications of the projected 
risks posed by procymidone are 
required as a result of the Peer Review 
Committee's review of the Scientific 
Advisory Panel's report because EPA 
had in its earlier risk assessment 
classified procymidone under Group Bb. 

The upper bound to the carcinogenic 
risk is estimated to be 5.0 x 10° for a 
high consumer and 4.6 x 10°’ for an 
average Consumer assuming a 
theoretical maximum residue of 3 ppm 
in wine based on the 7 ppm level in 
wine grapes. Actual residues in wine 
probably will be less. The Food and 
Drug Administration (FDA) in 
monitoring approximately 1,100 
imported wine samples collected over 
the past year {since February 1990) 
found the highest level of only 0.6 ppm 
in wine. The inci of positive 
samples {i.e., at or greater than 0.02 
ppm) was 9 percent, and the average 
positive finding was 0.06 ppm. Assuming 
that a wine consumer chooses vintages 
from before 1990 for the next 10 years 
and residue levels of procymidone in 
wine are at 0.6 ppm, the highest level 
detected by FDA, the upper bound on 
dietary carcinogenic risk is estimated 
for the high consumer to be 1.9 x 10°7 
and for the average consumer to be 1.8 x 
10°*. The average and high consumers 
were derived for wine drinkers only and 
do not include the 53 percent of the U.S. 
population who claim not to have drunk 
any wine in approximately 1 year. 

Procymidone appears to cause effects 
on reproduction and development of 
reproductive organs. Since neither a 
lowest effect level (LEL) nor a no- 
observed-effect level (NOEL) has been 
established, a quantitative assessment 
is not possible at this time. However, in 
view of the 4 orders of magnitude 
difference between the dose that did not 
cause frank effects in rats and exposure 


even for the 99th percentile of wine 
consumers, it does not appear that 
reproductive effects would be expected. 

Developmental toxicity is also not 
expected. The NOEL from the accepted 
study is above 1,000 mg/kg/day; 
exposure to the 99th percentile of wine 
consumers is expected to be 
approximately 7 orders of magnitude 
less. 

Based on the data and information 
considered, the Agency concludes that 
the time-limited tolerances will protect 
the public health because the risks 
posed by exposure to procymidone in 
wine grapes grown prior to 1990 are low. 
Therefore, the tolerance is established 
as set forth below. 

Any person adversely affecied by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 


_ given above. The objections submitted 


must specify the provisions of the 
regulation deemed objectionable and the 
grounds for the objection. If a hearing is 
requested, the objections must include a 
statement of the factual issue(s) on 
which a hearing is requested and the 
requestor’s contentions.on each such 
issue. A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims to the contrary; and 
resolution of factual issue[s) in the 
manner sought by the requestor would 
be adequate to justify the action 
requested. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. Pursuant to the 
requirements of Regulatory Flexibility 
Act (Pub. L. 96-354, 94 Stat. 1184, 5 


U.S.C. 601-612}, the Administrator has 
determined that regulations establishing 
new tolerances or raising tolerance 
levels or establishing exemptions from 
tolerance requirements do not have e 
significant economic impact on a 
substantial number of small entities. A 
Certification statement to this effect was 
published in the Federal Register of May 
4, 1981 (46 FR 24950}. 


List of Subjects in 40 CFR Part 180 
Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Reporting and 
recordkeeping requirements. 


Dated: April 23, 1991. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 
Therefore, 40 CFR part 180 is amended 

as follows: 


PART 180—[AMENDED] 


1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 346a and 371. 
2. By adding new § 180.455, to read as 
ollows: 


§ 180.455 Procymidone; tolerances for 
residues. 

A tolerance is established for the 
residues of the fungicide procymidone, 
N-(3,5-dichloropheny])-1,2- 
dimethylicyclopropane-1,2- 
dicarboximide, in or on the following 
raw agricultural commodity: 


Z 
Commodity a 


There are no U.S. registrations as of 
February 20, 1991. 


[FR Doc. 91-10084 Filed 4-25-91; 8:45 am] 
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Update Service) on 202-523- 
6641. The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphiet form 
(referred to as “slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington 

DC 20402 (phone, 202-275- 
3030). 

S. 534/Pub. L. 102-32 


To authorize the President to 
award a gold medal on behaif 
of the Congress to General H 
Norman Schwarzkopf, and to 
provide for the production of 
bronze duplicates of such 
medal for sale to the public. 
(Apr. 23, 1991; 105 Stat. 175; 
2 pages) Price: $1.00 

S. 565/Pub. L. 102-33 


To authorize the President to 
award a gold medal on behalf 
of the Congress to General 
Colin L. Powell, and to 
provide for the production of 
bronze duplicates of such 
medal for sale to the public. 
(Apr. 23, 1991; 105 Stat. 177; 
2 pages) Price: $1.00 

S.J. Res. 119/Pub. L. 102-34 
To designate April 22, 1991, 
as “Earth Day“ to promote 
the preservation of the global 
environment. (Apr. 23, 1991; 
105 Stat. 179; 2 pages) 

Price: $1.00 - 


13418, 13786, 14480, 
14652, 15518, 16024, 19042 


14055, 14677, 14678, 
14910, 16054, 16059, 19073 


with “PLUS” (Public Laws 
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